Decision No. AP

BEFORE THE RATLROAD COMMISSION OF THE STATE OF CALIFORNTA

Shannshan Brothers, Incorporated,
Complalinant,

vs.

Union Pacific Rallroad Company axnd
Southern Pacific Company,

- Defendants.

BY THE COMMISSION:
- | Q2INIQ

Complainant slleges that the charges assessed and collected
by defendants for the transportation from Bly Quarry to Arguello,
during the periocd from October 22, 1937, to July 28, 1938, of 39 car-
logds of waste rock, 53 carloads of »riprap and 1 cariocad of granite
spalls, _(1) were, are and for the future will De unjust and unreasonable,
in violation of Section 13 of the Public Utilitlies Act. It seeks
reparation and rates for the future. ‘ |

The matter was submitted upon wrltten statements of fact
and axrgunent.

Bly Quarry 1s located on the Crestmore dbranch of the TUnion
Pacific Rallroad Company, 51 miles east of Los Apgeles. Arguello 1s
located on the coast line of the Scutherz Pacific Company, 161 miles
northwest of Los Angeles. The shipments moved vis Unfon Pacific to
Los Angeles, thence via Southern Pacific tO Arguello, a total distance
of 212 miles. |

(L) Riprap consists of large pleces of rock which require the assistance
of power in loading; granite spalls are smaller than riprap and
generelly weigh from 100 to 1,000 pounds; waste »0ck is scrap rock.
consisting of the residue resulting from blasting to obtain riprap

and granite spalls.
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The rates assessed were 94 cents on the waste rock, all of
vhich moved prior to April 15, 1838 (tﬁe date on which the geperal
Increase suthorized by Decisfon No. 30784 in Application No. 21603
became effective); 1l cents on the riprap which moved prior to that
date and 11.9 cents on the riprap which moved therealter; and 10 cents
oo the granite spalls, which moved after April 15, 1938.§2)'Complainanx
seeks reparation to the basis of 8 cents on the sbipments which moved
prior to April 15, 1938, and O cents on the shipments which moved
thereafter. It seeks tke prescription of & rate of 9 cents for the
future .

The rate of 8 cents, %0 the basls of which reparation i1s
sought, Is that provided In the s0-cslled unpudblished southern Calil~
rornte scale (2) for foint-line movements of from 175 o 225 miles. The
 rate of 9 cents glves effect to the general 1qc:qase,auﬁhor;zg¢ by

(2) Rates are stated in cents per 100 pounds. The rates assessed On

the .shipments which moved prior to April 15, 1933, were besed on &
combination of rates of 24 cemts applicable to waste rock and grenite
spalls and % cents spplicsdle t0 riprap, from Bly Quarry to 1os
Angeles (published in Union Pacific Tariff No.. 7020, C.R.C. No. 327),
and & rate of 7 cents applicadle %o the traansportation of both come
modities from Los Angeles t0 Narlon, & point 196 miles beyond Arguello
(pudblisbed 1o Scuthern Paciflic Tariff Ko. 330-F, C.R.C. No. 3112).
On April 15, 1938, the 24 cent rate wes increased to 2.5 cents, the
4 cont rate was Increased %O 3.4 cents, and the 7 cent rate was in-
creased to 7.5 cents. These rates were used in comnstructing combins~
tion rates on the shipments moving after thet date.

(3) The unpublished southern Californis scale is descrided in TUnion
Rock Comvany vs. The A. T. & S. F., et 8l., 27 C.R.C. 285, as follows:
(Rates are stated in the quotation in cents per tcm.)

"This scele 1s unpublished, but is used by defendents as &
means of arriving at the specific polnt to point rates. The
rates on crushed rock and gravel are established on an equal
basls, but oz sand the rates are 10 cents lower ther the rates
on crushed rock sad gravel. *#* Por distances under 25 miles
the rate on crushed rock and gravel 1s set at 60 cents sand on
sand at 50 cents. For 35 miles and over 25 miles the rate is
70 cents oz crushed rock and gravel and 60 cents on sand, 10
cents belng sdded tO the latler rates for each sdditionsal bdlock
of 20 miles up to and Including 75 miles, thez 10 cents for each
block of 25 miles until 175 miles 1s resached, then 10 cents for
the next dlock of 50 miles. For dlstances over 225 miles, but
not over 250 miles, the latter distance being the maximum Llimit
of the scale, an edditional 30 cents is added.”

Joint-line rates under this scale are 20 cents per ton higher than
the single-line rates.




Decision NXo. 30784, supra. It 413 contended by complainant that this
scele affords & proper m.ea.sﬁrg of mexlmam rqasoﬁa‘bloness in that (1)
1t hes been widely employed by defendants and other rall carrlers 1n
constructing rates £oxr the tra.nsportation throughout southern Call~
fornia of rock and relsted articles, including the commodities here
involved; (2) 1t is higher tharn the scale epplying In northern Cali-
fornls for bauls sald %o be more difficult and expensive; and (3) 1t
hes bDeen adopted by this Commission as & vasis for awarding rez&ai-atio:.
in comnmection with various rock movements in southern Celifornis.
Exhibits sudbmitted by complainant show that aumexrcus rates
spplying to single~line and jo:r.nt-line movements of rock and related
articles (#) within southern Californls are of the same volume zs those
provided In the wnpublished southern Californis scele for like distances.
These exhidits show particularly that a large number of rates applying
from Bly Querry (the origin here involved), and Ormand (smother riprap
shipping point loceted on the Unlon Pacific four miles from Bly Quarry),
to destimetions on The Atchison, Topeks snd Sants Fe and Pacific Electric
Railways, ané from Declezville (a riprap shipping point located on the
Southern Pacific in the vicinity of Bly Quarry), to locsl destinations,
are derived from that scsle. Complainant asserts that Operating
conditions encountered in the movement from Bly Quarr.y' to Arguello are

no more adverse than those met in the movements covered by 1ts rate
exhibits. {5 >

Complainant also compares the unpudblisheld southern Californie

scele with the Joint-line mileage scale maintained by raill cerriers

(%) The commodity description gezerslly uwsed In commoction with such
rates 13 as follows: "Boulders, Ciushed Rock, Disintegrated Rock,
Grenite Spalls, Gravel, Guiter Rock, Riprap, Rubble, Send (except
Moulding Sexd), and Waste Rock."

(5) The physical chsracteristics of the transportation from Bly
Quarry are described in detall in complalnant's statement. It 1s polnted
out that only 3 miles of branch-line movement are involved, that other
Industries are located on the same Dranck line snd that Declezville,

the comparative point on the Southern Pacific, is itself. 1ocated on a
branch line.
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for tromsportatior of rook and related erticles in the territory north
of Bakersfield and Santa Berbers, showing that the latter scale is
the lower. It points out that 274 per cent of the distance Zrom Bly
Quarsy 0 Arguello is north of Santa Bardare territory, and thet the
northern Celiforzia scale applies to movements from Southern Pecific
points t0 points on the Nortiwestern Pacific Railrosd Company which
involve barging across San Framcisco Bay., Coxplalinant &oes not ¢on-
tend that the northern Celifornia scale should be used as an absolute
nmessure of meximem rezsonable rates for soﬁthern Caliromie. territory,
dut advances the comparison as an additional reasor ZTor its claim
thet the unpudlished southern Californie scale should not de exceeded.
Several decisions ere cited by complainent as veing con-
clusive that the unpudblished southern Californie scale is & ;proyer mness-
ure Of raximmm reasonesbleness foxr the tramspoxtation here invoived. These
decisions sxe Dillon vs. A. T. & S. F. Ry. Co., (unreported), (Decision
No. 22733, August 4, 1930, in Case No. 2872), in which defendants were

avthorized to waive existing uwndercharges on shipments of crushed rock

from Kinceld to Newberry, based on their admission thet charges assessed

In excess of the unpublished southern California scale were unreason-

eble; United Concrete Pipe Corporation v, P. E. RV., et al., ('cm:::epo*ted)

(Decision lﬁo. 253.53 ‘of Decembex 10 1930, in Case Xo. 2893.) 1i» which
ropare.tion was awarded tO the level of the unpudlished southerr Call-
forrnie scale tpon Qefendartst! admission that the higher rates assesced

were unreasonsdle; Jabn and Bressi Construction CO. vs,. E. I. RY., et al. »

(38 C.R.Co 54), in which reparation was ewazded £0 the besis of the
s:.ngle-line rate under the unpublished southern California scale on
shipments of gravel from Frink to Eoltville, the joirxt-line rate wnder
that scale bhaving been assessed originelly; and Carter vs. S. P. COe,
(38 CuReCe 791), in which reperation was awarded %o the basis of the
ﬁnpu‘blished southern Californie scaile on shipments of rock, sand and
gravel moving from Fillmore to Sarxte Berbera, Goleta and Orellea.
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While conceding that the commodlities Involved in the
decis;ona cited, as well as those which actuslly move uwnder many
of the rates shown on its exhiblts, are ordinary gravel, crushed
rock and sand, complainant ‘a.ssez-ts that there 1s no justificatlion
for maintaining higher rates oa waste rock, rip'ra.p. or granite spalls.
In addition to polnting out taat defendants and other »all carriers
have usually grouped all of these commodities at equal rates for
many years In thils state, as well as in Nevada and Arizons, and from
Texas t0 New Mexico, complalnant states that all of the several kinds
of rock are used for commoa purposes, aznd that the value of riprap
does not exceed that of ordinary crushed Tock by more than 3% cents
per toa. It states, moreover, that speclally equipped cars were 2ot

used for the shipments here Involved. (6)

In further support of its contention that the assessed rates
were unressonable, complainant points out that a rate of 10 cents,
applicable to the regular rock grouplng, was established dy defendants
oa October 10, 1938, (less than 3 months after the lsst shipment here
involved moved) for transportation from Ormand %o Arlight, & point
2 niles beyond“Arguello.

Complainant admits that for transportation from Bly (uarry
to Los Angeles the Unlom Pacific has maintained 2 higher rate on rip-
rap than on other com:nod.ifﬂ.es In the rock group. It polnts out, how-
ever, that the riprap rate 1s based o2 the unpudlished southern Cali-
fornias scale and argues thet the lower rate on the other commodities
was induced by truck competition. It calls attention to the fact,
moredver, that forty of the shipments here Involved consisted of waste
rock and granite spalls, to which the lower rate was arplicable.

(0) Sixty of the ninety-three shipments Involved In this complaint
were transported Iin ordinary steel gondola cars; the balance being
transported in flat cars. Coxmplainant asserts that the flat cars
vere not provided with doudle floors or otherwise speclally equipped.
This assertion is supported by a statement showing that the cars

lnvolved had not been sent to the shop Lor reflooring or £1l00r repairs
since 1935.
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The principal defense ralseld 1s thet the unpublished scuth-
ern Californie scale was designed for use Iin constructing rates on
ordinary gravel, crushed rock and sand, and that waste rock, riprap
and granite spalls have transportation characteristics which entitle
them t0 higher rates. It Iis asserted In this connectlon that the
latter commodities move sporadically; that riprap ranges Iin value
from 95 cents 10 150 cents per ton, whereas the value Of ordinery
gravel, crushed rock and sand 1s, It Is claimed, approximstely 60

(7)

cents per ton; and that waste rock, riprap and granite spalls

require speclally equivped cars.(8> The Inclusion of all of these
commedities Iin the rock grouping 1s éxplainad as belng ﬁcrely‘an
expedlent to simplify the tariff publication.

Transportation from Bly Quarry to Arguello, through the
Los Angeles terminal, s sald to be unusually expensive to perform
and operating practices are described Iin detail t0 support this cleim.

It 1s stated by defendants that iIn recent years there has
been & substantial reduction in the volume of rock tﬁ&ffic moving by
rall, apd It Is urged that this fact be glven recognition in determin-
ing the ressonableness of the rates here In iséuc. A falr measure of
maximin ressonableness i3 sald t0 be the scele presceribed by this

Commission in Decision No. 28625, as amended, in Case No. 3087, as

minimum £or the transportation of sand, rock and duilding materisls

(7] *his assertion 1s supported DY & comparison Of blas suomitted
t0o the United States Govermment for the furnishing of gravel, crushed
rock and sapd with those submitted £or the furnishing of "derrick
stone" (riprap). The net prices for sand, rock and gravel shown
are 50 cents and 61 cents per ton, and on "derrick stone” are G5
cents, 105 cents and 120 cents per ton. Defendants state that the
Southern Pacific pald 150 cents per ton Lor five cars of riprap
appropriated by 1t.

(8) It is stated by defemdants that the flat cars used to carry
" the riprap were provided with a double floor at an estimated expense of
$20.00 per car. It i1s not explained, however, whether o» not this
double flooring was provided especiaslly for the shipments here
~ Involved or whether these cars were slready s0 equipped.
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Iin dump trucks by highway carxrlers. latter rates are consideradbly
in excoss Of those here sought. The assalled ratesvare also compared
oy deréﬁdanzs with rates prescrived dy the Interstate Commerce Commis-
sion In Docket No. 17000, Part II (155 I.C.C. 247), for the transpor-
tation of simflar commodities for an eqnal distance within Southwestern
Territory, as increased by d&ifferentials sgald to be commonly accorded
Mountein~Pacliflic Territory over such rates.‘g?

In addition ¢o the foregoing, defendants sdvelce numerous
defenses of & technical nature which 40 not appear t0 be sufficlently

meritorious to warrant discussion.

It appears clear that uvnder the circumstances here showvn the

unpublished scouthern Callfornis scale 13 a proper mesasure of the

maximure ressonableness Of rates £or the treansportation of ordinary
gravel, crusked rock and sand, within the territory sud between the
points here Iinvolved. The principsl Issue t0 be determined, then, i1s
wbether Or not waste »ock, riprap snd granite spalls possess such
traasportation charscteristics as to entitle them to higher rates
than the maximum reasonsable rates for gravel, crushed rock and sand.
The record Indicates on the One hand that waste rock, »iprap and
granite spalls sometimes require cars with speclal decking and that
they are somewkat more valuable than ordinary gravel, crusbed rock
and sand. It shows, on the Other hand, that, with Lsolated exceptions,
defendants have grouped all of these commodities at equal rates for

many years; that the difference Ia value of the several commoditlies,

(9) The term "Mountain-Pacific Territory” iIncludes, among other
areas, the entire State of Californis. The rate prescribed In :
Docket 17000, Part II, supre, for a jolnt-line haul of 212 miles
within Southwestern Territory 1s 84 cents. JAccording to defendants,
rates prescribed by the Interstate Commerce Commission in general
proceedings for Mounteln-Paciflic Territory are ordinarily 10 to

35 per cent higher than rates prescrided for Southwestern Territory.
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under Oordinary circumstances, 1s probabdbly less than 60 cents per ton;(
and that speclal decking iIs not required for each Zndividusl movement
but remsins on cars assigned to this service Over a considerable pericd
of time. These asserted differences in transportation characteristics
4o not appear 0 be substantlisl enough to warrazt disturding the long
established grouping. Tho malntenance of raetes for waste Irock, riprap
and granite spalls higher than those accrulng under the unpubdlished
southern Californla scale, 1s not justified in this recoxd.

We are of the opinion and f£ind that the rates sssalleld were
unjust aad unreasonadle, In violation of Section 13 of the Publilc
TUtilitles Act, tO the extent they exceeded a rate of & cents on ship-
ments moving prior to April 15, 1938, and were and are unreasopsble
to the extent they exceeded and exceed a rate of § cents on shipments
moving thereafter. We further f£Iind thet & rate In excess of 9 conts
vill bo unreasonsble for this tra.nsportaﬁion in the future.

Derendapts point out that payment snd bearing of charges

has not been proved. Complainant will submit to defendants £Or ver-

ification & statement of the shipments made, together with proof thet
1t peld or bore the charges thereon. TUpon payment of the reparation,
defendants will notify the Commission of the auncunt theredf. Should

1t not be possible to reach an agreement as to the a.mount of reparation

due, the mattor may be referred to the Connnission for further attention.

This case belng at Lssue umpon complaint and answer on file,
full Znvestigation of the matters and things Involved having been
had, and basing this order on the findings of fact and the conclusions

(10} A3 previcusly pointed out, defendants claim that the valiue

of sand, rock, and gravel is approximately 60 cents per ton and thet of
riprap from 85 to 120 cents per ton.
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contalined In the opinion which precedes this order,

IT IS EEREBY CRDERED that defendants Southern Pacific Company
and Unlon Pacific Rellroed 'Compa.ny, according as they partic_:!.pa.ted
in the transportation here involved, be and they are hereby ordered
and directed to refund to comple.imt, Shapnshan Brothers, .mcor:pora.ted,
a8ll charges ¢ollected Iin excoss of those found reasomeble in the
-areceding opinion, together with interest at 6 per cent per annum.

IT IS EEREBY FURTHER ORDERED that 3said defendants be axd
they are hereby ordered snd directed to esteblish ¢n or before thirty
(30) days from the effective date ‘or this order, on not less than
fivé. (5) days' notice to the Commission and to the public, end there-
after to ma.inta.in, for the transportation of riprap, wasto rock end
grazite spslls from Bly Querry 40 Arguello, & rate of not to exceed
9 cents per 100 pounds.

This order sball become effective twenty (20) days from

the date horeof. . //
Dated at San Fr&ﬁcisco, Cali;‘omia, this o 2 )7, day of

_@a«.{-__, 1939.

commisaioners.




