Decision No. [il4ulO

BEFORE THE RAILROLD COLIISSION OF TEE STATE OF CALIFORNIA.

In the Matter of the Investigation, on )
the Commisslon's own motion, Into the )
operatlions, rates, charges, contracts, ) Case No. 4286
and practices of C. W. CARISTROM, )}
doirg business as ACE VAN & STORAGE CO.)

PEIL JACOBSON, ror respondernt, '
JARQLD W. DILL, for Truck & Warekouse Assoclation

of Ssn Dlego and Imperial Counties,
Intereosted party.

CRAENER, COMKISSIONER:
OPIXNIOX

This 1s an order to show cause wky C. W. Carlstrom, doing
business as Ace Van & Storage Co., hercinafter referred to as res-
pondont, should not be judged guilty of contempt of an order of the
Commisclon. The orcer was issuoed on tke application of C.VM.
MacKenzle, and supported by the affidavits of said MacKenzie and
Je QOliver Erison, both inspectors of the Commission. The apoplication
and affidavits axd the order to show cause were personally served on

respondent on February 28, 1939.

The affidavits charge a violation of the Commission's
order contained in Decision No. 31184, issued August 8, 1938. The
declslion suspended responcent's radlal highway commopn carrier and
highway contract carrler permits, and provided in pert as follows:

TIT IS EERERY FURTHER ORDERED that curing said
perlod of suspension, respondent shell cease, desist
and refrain from ongaging in the transportation of
property for nalre, as a busirness, ovor any public
nighway In thls state, and from performing any
service as a radial highway common carrier, as de-
fined In the Highway Carrlers' Act, Or as a kighway
contgact carxier, as deflined in the Fighway Carriers!?
Act.
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The affidavits chargo separate violavlons of said order
in two counts. The first count charges respondent with delivering
a shipment of property from San Dlego to Coronado, California.

The second count charges responcont with trancporting household

goods frou Coronsado to Los Angeles, Celifornia.

It 1s alleged directly that respondent 1s engaged in the
transportation business In San Diego as "Ace Van & Storage Co.";
that on the 24th day of January, 1938, the Commission Lssued an
Order of Investigation on its own motlionm into the practices of
respondent; that a publlic hearing wos held at which time evidence
was taken and, subsequent to the hesaring, on Awgust 8, 1938, the
Commission rendered 1ts declsion suspending respondent's highway
convract carrier and radial highway common carrier permits for a
perlod of tem days; that during sald period of suspension, from
September Sth to and Iincluding September l4th, while the order was
unrevoked and in full force and cffect, respondent disobeyed tho
Comrlission's oxrder by rendering a transportatlion service in vio-
latlon of czald order. It i3 then alleged on information and bellef
that respondent performed certalin transportatlion services on
Septoxmber 6, 1938, vetween San Diego and Coromnado. It Ls stated
directly that afflant MacKenzle observed respondent's truck laden
with property driven over the public highways in San Diego to the
ferry, and thence across the bay on the fexxy to Coronado, where the

roperty was &oliveredl.
prop

In the second count it 1s alleged on information and
bellef that cortain household goods and effects of MNrs. A. M. de
Bauviere were, In Coronado, loaded on a truck regilstered to respond-
ent and the truck driven to respondent's warehouse in San Diego,
where tho goods were unloaded. It 4is alleged directly that +

property was then placed on another truck at the warehouse of res-




pondent and by it taken to the office of Zimmerman Brothers in

San Diego, and thereafter tre truck proceeded to Zirmerman Erothers!?
address at Iong Beach. It 15 alleged on Information and bellef
from the supporting alffidavit of Brison that a truck registered to
respondent was loaded with sald shipment at Zirmerman Erothers!
address at Long Beach, and driven to the Ace Van & Storage Co.
warehouse In Long Beach, anc on Information and belief that the
chipment was subsequently delivered to lMrs. de Bauviere at 437 Nor:ih
drCaore, I0s Angeles, who then pald for the transportation. It l1s
allegod directly that the property was so transported by respondent

as a highway carricr other than a highway common carrier.

Brison's arffidavit stated that ke observed a truck re-
glstered to respondent ot Zlmmerman Brothers! office in Long Beach
loaded witk Nra. de Bauvicre's schipment, and the truck then driven

to Ace Van & Storage Co. warchouse in Long Deach.

At the beginning of the heering respondent moved to strike

the affldavits In so far ss the allegatlons contalned therein are

based upon Information andé belief. The motion was %“aken under

submicsion. The respondent's motion L3 hereby denied.

Golden Gate Liini Coe ve. Superlior Court,
0o Cal. 1073

BX parte Lcock, 84 Cal. 50;

In re Xolb, 60 Cal. App. 198;

2X parte Pillsbury, 69 Cal. App. 784;
In re¢ Relilly, 17 Cal. App. (2d) 55;

In re Simonillo, 6 Cal. App. (2¢) 425.

The ovidence In support of count one 1s Insurfficlent to
support the allegations of the affidavit that rccspondent performed

the transportation scervice decsceribed.




In refereonce to Count 2, the testimony of Mrs. de Bauviere
showa she called the ofllice of the Ace Voan & Storage Company on the
telophone and mwked that an estimate be given for tlie cost of moving
her household goods from Coronzdo to Ios Angéles. In response to
this call Mr. Greenman camo to her rosidence at 1109 Ninth Avenue,
Coronado, anc estimated the cost of treansporting hor household goods
and effects at the approximate zum of $32.00. At this timo Urs. de
Sauvierc entered into an agreement which was reduced to writing on
& printed form, on tias top of which was printed In large bold type
"Ace Van & Storage Co." There was written in the spaces provided
on the agreement form by ir. Greeamen in the presence of Mrs. de

Bauviere: "Mrs. A. M. de Bouviere"; "1109 9th St., Coronado";

after the printed word dispositions "437 N. Ardmore, Los Angéles,

Calif.,” ancd after the printed word date: "9/1/38."  There was

also written in the middle of the document the words "upright pianc.”
The approximate cost of the sorvice was sitated %o Dbe $27.00. There
was also written "1.00 or {1.50 extra per piano going to second

floor." The agreement furthcr contained this ctatement: "This will

oo youf autoority to do the above work. Date September & @uesday.
Time: 8:00. I hereby declare the value not to oxceed 2 vor

Ce > for ontire shipment. Signed: R. . DeBauviere.”

n{l
The agreement is signed "Ace Van & Storage Co. per R. F. Groenwan.' )

On Septembor 6, 1938, at approximately 8 o'clock a.m., a large vax
with the word "Ace” on the side arrived at 1109 9th Ave., Coronado,
and the household goods and effects were then loaded on Lo the truck.
At thls time one of the men accompanying the truck gave lirs. de
Ssuviere a document showing a list of the furniture, which he propared

(2)

at that tize. Tae van then moved away.

(1) =xhibit No. S
(2) Exhivit No. 6




About 4:45 o'clock p.m. on this date Inspector MacKenzile
obsgerved a truck at the Ace Van & Storage Company's warehouse at
4th and Market Streets, San Dlezo, being loaded with certain house-
hold goods and offectse. Eo observod a cardtable, sultcase, cartons,
upright plano, and plano bench. These articles were listed in the
inventory (Exhibit 6). It will be obsorved that the piano, in
addition To belng listed on the inventory, was also listed in the
agreoment (ExRibit S)e At 5:07 0'clock D.m. the loaded truck left
tho wareaouse and procceded to the olffice of Zimmerman Bros., 1918
Nain Street, San Diogo, waerc 1t remained until about 6:40 o'clock
P.m., at winican time 1t returned to the Ace Van & Storage Co. warenouse
and remalined there until 3:00 ofclock a.m, on September 7, 1538. At
8:30 o'clock a.m. on September £, 1938, Inspector 2rison of Iong
Beach observed this truck In the rear of 1541 Cota Avenue, Iong Beach,
which 1s the office of Zimmerman Bros. The contents of this truck
woro then removed and placed on & truck, bearing the sign "Ace Van &
Storage " and a license number reglstered to respondent, which, when

obsorved, was parked alongside the other truck. Whern the contents

fane G&ﬁ@létély loaded nko the Lol beering the Ace Van & Storage
sign, ths latter truck proceocded to the warohouse of respondent atb
547 W. inahoim Boulevard, Iong Beach, whoro the housohold goods in
the truck were loaded on to a platform. Vitness Briszon observed
tho name "A. . de Bauviere” on some suitcaces end trunks which
were unloaded at this time. He also observed an upright pianoc.

irs. de 3Zauviere testified that her furniture was delivered
at 437 North Ardmore, Los Angeles, on Sovtember 9th. She was unable
to Zdentily the truck fLfroxm whick her property was delivered. EXowever,
ske stated 1t was not the same truck that picked up ner property in

Coronado. Her tectimony shows she »z2id $32.75 for the transporvation,

and was given a receipt,(3> signed by one Bill Patterson. lir.

(3) Exkidit No. 7




Zimmeramon testifled that respondent pald Zimmerman Bros. for
transporting certvalin housekold goods and effects, though he could
not 1dentily the shipment any further, on Septomber 7th or 8th, 1938,
from San Diego to Iong Boach, and that the shipment was delivered

to Ace Van & Storago Co. at Zimmerman's Long Beach warehouso.

The evidence thus c¢learly shows that transporiation service
a2z a highway carrler other than a highway common carrier was performed
for iirs. de Bauviere; tnal thls service was rendered pursuant to a
vritten order signed in the name of respondent’s company Dy one who
called In recponse to a request made at respondent's wareonouse;
that the goods wero taken from Mrs. de Bauviere's residence at
Coronade In a truck bearing the name under which respondent operates,

and werc ceen thereafter in the course of transportation at

regpondent's warochouse in San Diego and again at hls warchouse in
Long Beach, av tne lattexr place on a truck Yearing the name responde
ont wses in his business and reglstered in respondent's own name;
that Zimmerman Zros., from whom respondent's truck received the ship-
ment In Iong Beach, transported a shipment on that day from San Diego
to Iong Beach for respondent, wko pald them for doing s0. In the

a bsence of any explanation of these facts, and none was offered, it
mist be concluded that the service was contracted for and performed

by respondent, purtly by himself and partly through the agency of

other carrlers, in violation and contexpt of the Commlission's ordor.

It haz long bBeexn recoznized by the Supreme Court that the
Commission 1s empowored to punish for contempte.

T{a) = % < And tho Commission and each of the
Commissioners shall have the power to administer oaths,
talke testimony and punisk Ior contompt in the same
manner and $O toe same extent as court of record. w7

{Article 12, Section 22, Constitution of Californisa.)

"(o) Every « % = person which shall fail to observe,
obey or comply with any oxder, declision, rule, regulation,




domend or reguirement, or any part or portion thoreol,
of the Commission or any Commissioners shall be Iin
contexpt of the Commission and skall be punishable by
the Cormission for contempt In the same mammer and te
the samg extent as contempt is punishod by courts of
record.
(Sec. 81, Public Utilities fict, State of Callfornia.)

In re Garner, 179 Cal. 409
Tm re carry, 94 Cal. 562
EooTy Ve superior Court, 91 Cal. 4386.

The power to punish for contempt should not be abused and
should be exercised only whon necessary to Insure a respect for and
observance of the Cormiscion's lawful orders.

United Parcel Comdany v. 20th Century Delivery Service,
o8 CulaCe 400.

In view of the operation by respondent durlng the period
that his permits were suspended by the Coxmission order, and the

lack of any evidence of mitigating or extenuatl clircumstances
[~] 2

respondent should be adjudgsed gullty of contempt end there should

be an appropricte penalty Imposed.

Upon consideration of the record in tils proceeding,
I7 IS HEREBY FQUXND:
COUNT ONE
That the evidence is Insufficient to support the allegatlons
of the first count set forih In the Affidavits and Application for
Oorder to Show Ceuse, that respondent transported property of Mxr3.
A. A. Surke, as o highway carrier other than 2 higaway comuon
carrier, between San Diego and Coronzdo on September 6§, 1938, or
at all.
COUNT TWQ
1. That the Rallroad Commission on the Sth day of August,
1938, rencered its Decislion No. 31184 finding that respondexnt,

C. W. Carlstrom, while engaged In the businegs of transporting

7.




property for hire over the public kighways of tho State of California
by motor vonlcle as a highway carriler other than a highway cormon
carrler, renderod a transportation sorvice in violation of the
Coxmlission's rato ord9£~and ordered radlsal highway common carrier
permit No. 37=82 ang728§¥§§cc carrier permit No. 37-83, issued to
respondent C. W. Carlstrom, doing business as Ace Van & Storage
Company, suspended for a period of ten (10) days; and further
ordered that during the veriod of suspenslon, to-wit f{rom Septomber
Sth to and including September 14, 1938, respondent should cease

and desist and relrain from engaging In the transportation of Proporty
for hire as a business over any public hlghway In this State and
from performing any service as a highway carrier other thsan a highe~
way comzon carrier. That said order has never heen revoked,
annulled or stayed, and i3 and was at all times mentioned herein in
full force and effect. That a certified copy of said decision Noe
51184, containing said order of suspension and said cease and desist
order was personally served on C. W. Carlstrom on +the 16th day of
Auvgust, 1938. That C. W. Carlstrom had personal knowledge and
notice of sald declision and the contents thereod prior to the
effoective date of said decisiorn and order, and was able at all times

thereafter to comply with sald order.

2. That on the 25th day of January, 1959, the alfidavits
and application for order to show cause were filed with +he Com=
mission, In whickh It was alleged in substange §haj G, ¥, Caplstp&m’
doing business as Ace Van & Storage Company, notwithatanding the
order contelned in its decision No. 31184, and with full lnowledge
of the contonts thereol and during its effective period, has failed
and refused to comply witk sald order, and has rendered o trans—
portation service as a highway car»ier other than a highway common
carrlor for hire as a business in the transportation of property by
motor venicle over the public highways of the State of Californls
in violation of the Commission's order contained in sald decision.

S« That on The 6th day of Pebruary, 1939, subsequent to the
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filing of the affidavits and application for order to skhow cause a3z
hereinabove set out, the Rallroad Commiscion issued its order directing
C. W. Carlstron, doing business as Ace Van & Storage Company, to appoar
at ten o'clock a.m. on the 28th day of Mareh, 1939, iIn the Court Room
of the Appellate Court, In tho Electric Building, San Diego, to show
cause why he chould 2ot be punished Zor the alleged coniempts contained
and set forth In sald affidavits. That sald order to show cause, to-
gether with the affidavits upon which said order was based, was per-
sonally sexrved on C. W. Carlstrom on the 28th day of February, 1939.
That notwithstanding the order of the Rallroad Commlssion contalined In
its doeision No. 31184, C.W. Carlstrom, doing business as Ace Van &
Storaze Company, falled and refused to comply witk the terms thereol
and did engage in the transportation of property for hire as a business
by motor vehicle over the public highways of the State of Qalifornia
by transporting a shipment of housebold goods and effects between
Coronado and Ios Angeles as a hizhway carxrier othor than a highway
common carrier during the period that respondent's highway contract
carrior permit and redial highway common carrier permit were suspended,
to-wit, on September 6, 7, &, and 9, 1938, In violatlon of sald
declision and oxrder.

4, That the fallure of sald C. W. Carlstrom, doing business
as Ace Van & Storage Company, v0 comply with the sald order of the
Rallroad Commlssion and his performance of sald transportation
sorvice as & highway carrier other than a highway common carrier, was
arc 1s Iin contexpt of the Railroad Commission of tihe State of

California and 41ts oxrdor.

JUDGMENXNT
C. ¥W. Carlstrom having appeared in person and by counsel and
having been glven full opportunity to answer the order to show cause
of the 6th day of February, 1939, and to exonerate himself of the
alleged contempt, Ifrom the foregoing Opinion and Findlags of Fact,

I? IS EERESY ORDERED, ADJULGED AND IECREED that C. W.
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Carlstrom, doing business as Ace Van & Storage Company, is not guilty
of contempt of the Rallroad Commission of the State of Californis Iin

dlsobeying its order mado on August 8, 1938, in 1ts Decision No. 31184,

as alleged in Count One.

IT IS HEEREBY FURTEER ORDERED, ADJUDGED AVD DECREED that C.W.
Carlstrom, doing business as Ace Van & Storage Company, is gullty of
contempt of the Reilroad Commission of the State of California in dis-
obeying 1ts oxrder made Avgnst 8, 1938, in its Decicion No. 31183 by
falling and refusing to cease, deslist, and refralin Ifrom engaging in
the transportation of propexty for hire as a business over any public
alghwey in this State, and from porflorming any service as a radial
alghway common carrier or a highway contract carrier during the period
of the suspension of sald C. W. Carlstrom's radial highway common
carrier and highway contract carrier permits.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND IECREED that for
this sald contempt of the Railroad Commiscion &nd its order as herein-
above set ouv, C. W. Carlstrom be punished by a fine of 500., said
fine o be paid to the Secretary of the Rallroad Cormission of the
State of California within five (5) days after the effective date of
this Opinion, Findings and Judgment.

IT IS Z=REBY rURTEER ORDERED, A DJUDGED AND DECREED that in
defavlt of the payment of the aforesaid fine as hereinahove ordered
said C. W. Carlstrom be commitfed to the County Jail of the County of
Ios Angeles, State of Callfornla, until suck fine be pald or satisfied
in tho proportion of one day's imprisonment Ior each Five Dollars
(355.00) of said fine that shall be unpaid.

IT IS EERERY TURTEER ORDERED tioat the Scerctary of the Rall-
road Corxmicslion of the State of California, il sald fine or any part
thereof shall not e pald within the time specifled above, prepare
appropriate order or orders of arrest and commitment inm the name of
the Rallroad Commisslion of the State of Celifornia, directed to
the Sherlfl of the County of San Dlego, to whick shall be at-

tached and made a part thereof a certified copy of this Opinion,

0.




Judgment.

IS EEREZY FURTEER (RDIRED that this Opinion, Finlings

shall become effcctive twenty (20) days after personal
service of a cerstified copy hereof upon zaid C. W. Carlistron.

The Toregoing Opinlon, Find Judgzent are heredy

approved and ordercd filed as Ui indings an

of the Railrozd Commission of the State of Californiz.

Dated at , California, this 3_“"5 '

dsy of _(fboles
Y IS s
//u,u/u@@/ﬂw
%// [

< / rr...ssionc....,.




