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Declsion No.

BEFORE THE RAILROAD COMMISSION OF THE STATS OF CALIFORNIA

o DEORRUEAY
In the Matter of the Investigation on th"‘nlgﬂ‘HhﬂéF\u,
the Commission's own motion into the W u N L e
operations, rates, chargcs, contracts, Case No. 4374

snd practices, of WEBB & 3ChHBLL, &

co-partnership, O0TIS ROE, JACK R=ID,

and JOEN FERREIRA.

Carl R. Schulz, for Respondents.

Milton G. Sapiro, for Agricultural
Cooperative Service Assoclatlion.

. G. Stone, for Sacrsmento Chamber
of Commerce.

Edward M. Berol and Roy B. Thompson,
for Truck Owners Assoclation of
California.

Marvin Hendler, for Agricultursl
Cooperative Assoclstion.

BY TEE COMMISSION:
02INIQON

This proceeding was instituted to determine wpnether
respondents (&s possessors of radisl highway common carrier and

highway coutract carrier permits and in their capeciitles as such)

have transported property for Agricultural Cooperative Service
1

Association at leas than the established minimum rates.
Respondents c¢laim that hsuling is performed by the

Association, ar agricultural cooperatlve, with trucks leased to

1% by respondents, and thet respondents' activitlies in connéc-

tion with such heuling were and are those of employees, under the

(1) "for the Agricultural Cooperative Service Association, or &ny
member thereof, or Warrca & Bnos, Schuler & 0'Counnell, Gray & Evans,
. Salz &% Soms, Bart-Hill Grsin Compeny, Golden Bagie Milling Com-
vany, Pouliry Producers of Centrzl California, Rio Ferms, Inc.,

John Lawler, or Clarence Zales, * * #," (Order Instituting Investi-
gatlon.) o .




direction and control o¢f the' associationt's trarffic manager.‘z)

The Transportation Depaxrtment contends tﬁat respondents?! relation-
ship with the Associaticon is that of "highway carriers,® despite

the existence of lease agreements and the employment of respondents
as distriet maragers. In this comnection 1t 1is uwrged that Te-
spondents retain and exercise full control over the selection and
direction of drivers and the operation of @leased” equipment; that
non-leased eguipment had been used regularly for "lease” hauling;
and that the real purpose of the agreements is tb\provide transpor=
tatiom services without appearing to be sudbject to regulation,
rather than to make a bope fide transfer of the use, possession

and control of equipment.

The matter was submitied upon driefs filed after the
taking of evidence by Zxaminer cassid# at public hearings held at
San Francisco, Peteluma,and Gilroy. ()

Agricultural Cooperative Service Association

The Association is a Califormia corporaticm. According
to the articles of incorporation its incorporators are “engaged
in the production and marketing of agricultural products,® and the
Association is a ™om~profit, cooperative agricultural association
* % % ynder the Agriocultural Code," organized n"for the purpose of
encouraging and fostering agriculture and for cooperatively and
collectively handling the problems of producers of agricultural

products * * ¥ »

(2) Section L(f)(5) of the Highway Carriers' Act, In defining
the texm "highway caxrrier,” excludes any nponprofit agri-
cultural cooperative association orgenized and acting
within the scope of its powers under Chapter 4, Division VI
of the Aiericultural Code to the extent only thet it may be
engaged in tremsporting .its own property or the property of
its members.” g
Respondents! motion to strike the tesilmony of a Commission
inspector regarding two conversatlons with a truck driver,
primerily upon the groumd that such conversations occurred
after the commencement of the proceeding, is denied. Re-
spondentst motion to dismiss is also denied.
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The president of the Association is the gemeral manager
of Poultry Producers of Cerxtral California, which operates a fleet
of its own trucks and also uses comtract haulers.(4) Early in
1938, in anticipation of increased 'transporta.tion costs resulting
{rom the establiskment of minimum rates, and desirimg to keep such
costs as low as possible, Poultry Producers considered whethexr it
would be advisable to purchase cdditional trucks or o become
associate:l with others in having certain transportation performed
through a co¢perative ageney. The latter method was chosen be~
cause of its greater flexibility and eliminstion of investment.

The Association was organized In Jurne of 1938, follow-
ing & series of conferences attended by various shippers, truck
owners end counsel.(?) It now has eight members, imcluding two
cooperativesorganizations, Pouliry Producers of Centrel Californisa
aﬁd California Prune and Apricot Growers Association. Two of its
members are employees of Poultry Producers (Jobm Laewler and
E. C. Eales), and three are San Francisco graln dealers (Warren &
Enos, Gray & Evers, and Hert-Eill Grein Company). The remaining
member is Rio Farms,Inc.

The Association performs no services for its members'
other than in connectionm with transportation.

The Lease ,greements
Shortly after being orgenized, and in July of 1938, the

Lssoclation entered into written leases of certain equipment owned

(4) The Association's vice-president 1s Z. R. Werren, a member
of the partuership of Warren & Enos, graln dealers in San
Frapeiseo, and its secretary and acting treasurer is
Carl R. Schulz, who is counsel for the respondent truckers
herein end also is associeted in business with Max B. Sehulz
as Schulz Brothers, traffic managers. Nax B. Schulz is
traffic monager Lfor the Assocletlion.

The Association's incorporators were John Lewler, president
of Poultry Producers; E. C. Eales and J. Z. Dougherty,
exployees of Poultry Producers, end Z. . Werren and

E. F. Enos, of Werren & Enos, grain dealers.
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by respondents Webb & Schell (of Gilroy), Otis Roe (of Napa), and
Jack Reid (of Petalums). The leases are substantially identical
in form. The Wedd & Schell agreement describes the property leased
es follows:

"ONIT MAKE AND YEAR CAPACITY

WS=1 Reo -~ 1932 22

WS=2 American la France - 1932 22
WS=3 Reo = 1932 22"

Roe's equipment was identified as units R-1 to RB-5, inclusive; and

Reid's equipment zs units JR-1 to JR-3, inclusive.

The leases are for twelve months, caxncelable at any time
by either perty upon thirty days' written notice. The vehicies
are to be used byithe Association for the carriage of freight, dbut
not for the carriage of any compodities the natural effect of which
shall make the vehicle unfit or unsuitable for heuling grain and
feed. The issocietion is %0 have sole posgession, custody and con-
trol at all times. The Lessor agrees %0 maintain tﬁe vehicles in
good repeir end rumning order and to pay all fuel end ludbrication
charges, but shall not pey drivers! wages Or cargo 4insurance, and
the latter expense is to be borme by the Association.

Public liebility and property camage insurance is to be
carried on each vehiéle, insuring the interest of Lessor and
Associstion ™as it may appear.” Associetion is to pay the cost
of any policies which it takes out. If Lessor's present policies
are continued, the proporticmate cost of the unexpired period
shall be computed, and the assoclatlion shall pey Lesser ("in
| addition to the compemsation provided in paragraph VII hereof™)
one cent p‘er loeded mile until the amount SO paid equals the pro-
portionate éost- to Leésox- of such insizra.nce, together with 8
cxrrying charge on unpald balances owing oo the £irst of each

month at the rate of two=-thirds of cne cent per wonth. The Lessor




is to carry insurance against damage or injury to leased vekicles,

end the Associatior shall not de liable for any loss or damage to
such vehicles arising out of its mpossessior, conirol, or usen
thereof. The Association shall employ competent drivers who shall
be responsive. only to the Association and not to the Lessor.

Compensation to the Lessor is to be computed upon
."annual loaded miles per vebicle,” which is defined as the number
of loaded miles for which each vehicle is operated during the year
commencing with the date of the lease. Such compensation is
lecgnts per loaded mile for the first 26,000 annual loaded miles,
19'ccnts per mile for the next 4,000 miles, 17 cents per mile for
the mext 2,500 miles, and 16 cents per mile for all in excess of
32,500 @iles.(é) Nome of the equipment has been used to the ex-
tent of 26,000 loaded miles. _

Poypents are to be made upon the actual mileage from the
first point of pickup on any load %o the last point of delivery,
but when such mileage is less than 50, it shall be deemed to be
50 miles; wher more than 50 but less thanm 70, it shall be deemed
o be 70 miles; and when more then 70 but less than 90, it shall.
be decmed to be 90 miles. IFriday of each weok 1s settlement day.
Tessor shall have access o &ll Association records pertinent to
a calculation of the number of loaded miles traversed.

(6) Each unit of the equipment of Webb & Schell and of Reid
1s rated at a capacity of 22 toms, and the compensatlon
is identical. The cepacity of Roe's equipment varies, and
his compensation is as follows? :

Unit Capacity First 26000 miles Next 4000 Next 2500 Over 32500

R-1 22-1/2 21 ceats 19-1/2¢ 17-1/2¢ 16-1/2¢
R=2 16 15 cents 14¢ 12-1/2¢ 1-1/2¢
R=3 16 15 cents 144 12-1/2¢ ll-1/2¢
R4 20 19 cents - 17=Ll/2¢ 15-1/2¢ 14-1/2¢
R~5 23 22 cents 20¢ 184 16=1/2¢




Vehicles not in use shall de stored in o garage to be
selected by the Assoclation, dbut Lessor agrees to permit the use
of his storage yerd at a compensation of $5.00 per monmth. If
Lessor falls properly to maintein the vehiclos, the Associatiom
mey meke repairs and charge the expense to Lessor. The agreement
terminates if Lessor is ad judged bankrupt or insolvent, and upon
amy breach thereof by the Associstion, not cured within three days
after notloe, Lessor may repossess the vehicles, whereupon the
agroeement terminates.

Methods of Operation

When members desire to have goods tramsported they give
their'orders, usually written, to the traffic manager of the
Association. Such orders describe the commodity, location, desti-
nation, et¢., and contain practically'the same informetion as,
for example, was contalned in orders given by Whrrén & Enos to
respondent Roe prior to the Lformation of the Association. The

information conteined in these orders is then transmitted by the
Association's traffic manager to one of its three district mena-

gers, who afo Messrs. Schell, Roe and ‘Reid. They dispatch the
trucks and see that the orders are completed, and as district
manegers (as distinguished from lessors), are compensated at the
rate of ore half cent per logded mile. If district managers aot
as drivers they alsc receive compensation in that capacity.
Orders to district managers-are-on printed forms 2nd
are made.ouz in triplicate. Tke ofiginal is retained by the
traffic mansger, one copy is sent to the Assoclatior member, and
the other copy is forwarded 1o a district menagex. The orders
are numbered and the form c¢ontains blanks Lfor member's order num-

ber, date, name of member, name of district mamager, number of

sacks, compodity, Lot number, warehouse receipt, location and




des#ination, as well as a space for general instructions

(date of delivéry,'time of vickup, more detailed deserintion

of location, ete.). The Lower portion of the order form conQ
tains severzl cqlnmns under‘the title "Deliveries.” The heading
and nnmﬁér of these columms varj in the different coples of each
ordex. (7)

The district memagers render dsily reports on printed

forms which have appropricte blanks wherein ere shown the upit,

sacks,'weight, from, t0, mileage (loaded), tolls, loading
charges, driver, wages, and order number. Upon receipt of these
delly reports the traffic menager makes appropriate Tecord

entries on.the original district manager orders, and then hills

(7) The original, retained by the Association, is as follows:

Lease o Total
"Date Sacks Weight Unit Mileege Cost eges . Mise.. Rate Charges"

matem is the date of delivery; "lease cost™ is the amcount that
acerues to the lessor; ™ulscellexmeous” includes bridge ‘tolls,
ferry fares, and loading charges; "total® represents. the total
of the three preceding columms; ™rate" is ‘the rate assessed
members by the Association, end the last column shows the
charges to members, computed from the weight and the rate.

Wwith the exception of the last two colwums, the required record
information is ovbtained by the +traflfic menager from the district
managerts daily reports, herelinafter discussed.

The member's copy, wnder the title *Deliveries,*
contains colurms headed as Follows: -

wDate  Secks Wwelght Mileage Rate Charges®
The district memager's ecody has the following columns:

Lease
mDate Sacks Weight Unit Mileage Cost Vieges Misg.'




members., (8) While the Assoclation cherges members a rate pexr
hundred pounds it attempts to charge an approximate percentage
in excess of costs (lease compensation, wages, miscellaneous
charges, etc. ), and in so doing sometimes adsorbs bridge and
ferry tolls and at other times adds these amounts 1o the bill.
Drivers and laborérs are hired by the distriet managers,
and the Association's traffic mansger first learns of such hiring
after services have been performed and the hours have deen sent
in on the reports of the district menagers, who have discretion
as to hiring or dischargirg. Drivers! wages are paid by Assocli-

ation checks forwarded to and distributed by the district mepegers.

The method of operation mey be illustrated more cleerly

by reference to the functions performed by each of the three

lessors and district managers.

() Zxnibit 12 contains copies of approximately 280 orders issued
by the Association, except thet there hes been omitted there-
f£rom the rate assescsed and the charges made to nembers by the
Association. The number of orders placed by the respective
members of the Associztion are as follows:

Werren & Enos

Poultry Producers of Central California
Hart-31ll Grein Company

Gray & Dvans

Rio Farms,Inc.

Caltro:nia Prune & Apricot Growers Associatlo
John Lawler

H. C. Zales

commodities involved have been as follows:

theat Limestone Froducts
Barley Alfalfa Neal
Milo Luxber
corn Cottonseed Meal
Qats Chercoal
Beet Pulp Rice Froducts
Enpty Sacks Hay
Grit . Shells
Dried Frult - Fish Meal
Coco Neal Salt

Peat Moss

The number of orders sert 0 each district maneger follow:
Roe == 137 Schell -= 90 Reid == 45

HHESHWHPOHP R
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Respondent Wedb & Schell

Webd & Schell is e partnership, Fred Schell bveing the
partner sctively conducting tihe dusiness. Irs. Mesor, its book-
keeper until the emd of Sepiember, 1938, end who was not employed
by the Assoclation, prepared Scaell's deily reports as‘dist:ict
mangger, obtaining the necessery informetion from delivery
recelpts mede out by drivers. One copy ¢f such repéffg'%as re-
telned and the other meiled to the Assoclation.

As heretofore stated, Zxhidit 12 consists of covies of
the originel orders to district managers, which corntein data odb-
teined from the district managers® reports after completion of
the heuls. Order No. 67 covers six hauls ol wheat made on two
deys 1n August of 1938 Zrom Topo to Watsonville, showing a
loaded mileage on each trip of sixty~seven miles. Attached to
the originel of that order I1s & note in Mrs. Mason's hendwriting,
writtenr by her et Schell's direction, ard requesting extrs com-
pensetion for these hauls.(Q) It is argued that this »ogquest for
e higher rate of compensation for these perticular hauis than thet

specified Iin the agreexent, reference to such compensation as a

rate, together with comperison of the lease compensation with a

rate based on tomnage, reflect Schell's own aporaisal of the part-
nershly as & cerrier a2ad rot es 2 lessor.
Certein drivers employed prior to formation of the Asso-

cigtion were told by Schell that they would be working for the

(9) The note reacs as follows:

"The country covered by Truck Report #29 & 30 1s very
mountainous. OCur-rate on this hes always been $2,00 pexr ton. This
would gross us $267.30 on these six loeds amd efter deducting
drivers'wages and loading costs of $65.44 it would net us $201.86.
At the A.C.S.A. rate we will only net ¥92.40 which does not begin
0 ¢cover our expenses for work in this roush cowntry. We feel that
wo should be paid at least a 90 mile rate on this.

Webd & Schell
by G. Meson™




dssoclation and thet their orders and checks would be coming out
of Sen Frencisco. Schell slso advised them that he was acting es
district menager "for tals distriet™ and that his trucks "were

out on e lease.™ At times Schell has employed relief drivers for

single trips on Associatioxm hauls, and drivers have been shifted

between partrership hauling and Assoclation hauling.

According to the agreement three truc¢ks were leased to
the Association, two 1932 Reos and a 1932 American La France. No
trallers are mentioned, except that az rider to the lease added a
"1931 Dodge with Utility Traller™ for a fifteen-dey period.

(Nov. 27, 1938 to end including Dec. 12, 1938.) Additioral equip~
ment owned by the partnership consists of & Dodge truck, & Ford
trector with a semi-trailer attachment, a Fegeol truck, a second
Ttility trailer, & Reliance treiler, and s home-made trailer,
Cexrtain of these tralilers are used in connection with Association
work, end are sometimes interchanged.(10)

Association Order No. 80, (21) as well as Schell's report
thereon as district manager, shows that Unit S-4 ("1931 Dodge with
Utility Trailexr™) was used Iin performing an Associetion haul on
August 8, 1938, although that equipment was not dbrought under the
lease sgreement wntil November 27, 1938, (Exhibvit 3.)

[I0] For oxample, TAe ANOTLcAn La Frence truck (Leased), used for
Association hauling, ordinmarily "pulls™ the home-mede trailer (mot
leased). Vhen the latter is undergoing repeirs, oxe of the two
Utility treilers (ome o2 which was leased for s fifteen-dey period,
although not descrided specifically) is used with thet truck. All
of the trailers are ebout the same size.

(11) This order, directed to district maneger Schell, reads in
part ez follows: ,

"Tostructions: This is not a new order - it was executod
t0 reco=d a movement evidenitly esuthorized directly by some ome 1n

the Poultry Producers.®




Respondent Otis Roe

The agreemont with Otis Roe descrides the property lezsed
by him to the Assocletion =as follows:

"Onit Yeke and Year

R=-1 GNM.Co = 1932
R=-2 Dodge -- 1938
R=3 Dodge =-- 1938
R=4 - Intermetional
R-5 Dodge -- 1938

Tne &gl'eemem ‘ig d&f%&. July 7, 1938. By two riders Unit R-3 was
oliminated from Tho lease &S of augest 2Q, 1998, end was reinsteted
as of November 28, 1938.(12) No trailers zre mectioned in the
egreenent, slthough the drivers, in describing Roe's equipment,
testified that cextain trallers ere used regularly with esch of

the trucks..(L3)

Drivers cmployed by Roe before the Assocliatiorn was orgernized
thereafter cortinued a3 reguler drivers of the same trucks, but
were pald by Assoclatlion checks. Roe toléd them thet his trucks
had been leased, end also edvised them thet they would de working
for the Assoclietion or asked them 1If they weanted to work for the

Assoclietion. When sterting on Assocliation kauls drivers are

(le) The driver of Unit No. 3 testified that in September and
October of 1938, during the srepe season, he worked for Roe more
than for the Associztion, vut that even during that period he
worked occeasionelly for the Association. EHe drove Tzlt No. 2
"occeasionally last fell." The vexiod of the grape season
(September end Octobver) coincides with the period that Truck Ne. 3
wes "eliminated™ from tho lease arrangement. {August 20 to
November 28, 1638.)

(13) Roe's squipzment end reguler drivers are as follows:

No. Truck Treiler Used Regular Driver

1l 1931 G.M.C. Teility trailer Roe

2 1935 Dodge (2 tom) tility semi-treilex Nelson

3 1938 Dodge (2 tox) Fabeo semi-traliler Dougles

4 1937 Intermationel Ttility trellier Jores

5 1938 Dodge (3 ton) Utility semi-traller 2ishop
end treller




ususlly giver the Association's order te the distriet mansger, but
sometimes receive verbal instructions, generelly from Mr. Roe, dut

at times from ¥rs. Roe.

Resvondent Jack Reid

' The propecty lessed by Reid to the Associztion is des-
¢rived in the asgreement zs follows:

Yake and Yeer Capacity

Irnternationel A~6 == 1930 L
1937 - Motor and traliler 22
Waite 7-18 ==~ 1637 and trelilerx 22
Waite 7=22 -- 1938 and trailer 22"

A rider to the agreemert provides thet Unlt JR-3 shell behwithdrawn

from the lease srrangement on Novexber 16, 1938, but shall be sub-
Ject thereto on end efter December 6, 1938.

The equipment owned by Reld was described by the drivers
es follows:

Reidts Ass'n. Regular
N NO. Descrintion Driver

1 JR-1 1930 Internetional flat bed truck, EHegermen
which regulerly "oulls™ & 3 axle
Reliance Hrailer.

(No equipment now designated by
this nurber.)

1935 Waite flet bved truck, which . Augustine
tormerly used e Utility 3 axle

trefler (now used with the 1937

Wbite truck, No. 5), but which now

uses & Relisnce 3 exle treller

(formerly used with No. 5).

1934 Internmetionel flat bed truck. Jacobson
1937 Vnite flet ded truck (see T. Augustine
No. 3 above, regarding traller

used with tals truck).

1938 White with semi-trailer at-
Sechment.




While the lease agreement refers to a 1937 "hite arnd &
1938 White, the testimony of the drivers shows thet the 1935 White
and the 1937 White were regularly used for Assocliation heuling and
that the 1938 White wes not so used except on one occasion, which
wlll be discussed presently. On brief, respondents state that
inclusion of the 1938 White in the lease agreement wes a mefe
stenographical error of descriptionm, that the 1935 White was the
piece of equipment actually leased, and that since the error was

called to their attentiom the parties, as between themselves,

heve reformed the lesse agreement to correctly list the equipménx.

The record is silenmt comcerzing the facts thus suggested for the
f£irst time in the drieg. (1¢)

A rider to the lease agreement provides that the 1938
White (JR~3) shall be withdraewn from the lease arrangement detween
November 16 and December 5 of 1938, doth imclusive. However, that
truck was used for Association hauling on November 21, 1938. While
respondents? brief suggests that the 1937 Waite (JR-2) was the
truck actuelly used for that shipment, the record shows that that
sruck was used on amother Associavion haul on the same day. (15)
on two occasions a unit descri‘bed as JR~4 was used, although the
lease agreement does not refer to such a uwnit. According to the
prier this unit was used by mistake, and when called to the at-
tention of the parties sn sdjustment was mede which resulted In
increasing the charges on the two shipments to tke prescribed
mirimm retes.

(14) Use of the 1935 white for Association heuling was dis-
closed by no less than five driver witnesses at the
ad journed hearing of Jepuvary 3, 1939. No explanation
concerning the use of such truck appears in the record,

 although further edjsurned hearings were had on February 8

and 24, 1939. Respondents'! drief was filed om »pril 25,1939.

(15) Order No. 259 of Exhivit 12, shows that on Novexber 21,1938,
the 1938 White bauled some 22% tous of corn from Princeton
to Petelumas, and was accredited with a mileage of 145 miles,
while Order No. 257 shows thet on the same day t‘_:xe 1937
White heuled some 18 odd toms of wheat from a point three
miles zorth of Willows to Petalums, and was accredited with a

mileage of 150 miles.
-1%-




Status o Resoondents'! Operations

The Associafion not bveing a respoendent, it 1s assumed
for the purpose of this proceeding that the Association is a bona
Tide magricultural cooperative,™ and that it maey transport the
property of its members without being subject to the provisions of
the -Highweay Carrierst?! Act. IHowever, the statute does not exempt
from regulation :cranéportation performed for amx “agricultural co-
operative” by other persons acting as carriers, and the basic
question is whether respondents have so acted. ‘

Respondents, as carxriers, formerly heuled for certein
members of the Association. They continue to act as carriers for
nommembers. Two large shippers, a grain dealer and & cooperative
orgenization, were the moving factors in organizing and are re=
sponsible for about 90 per cent of the shipments mede by the Assocl-

ation. Their sole purpose was to forestall increased transportation

costs which they amticipated would result Lfrom the establishment of o

minirum rates. The Association imrediately comsummated arrangenents
with »espondents ldolcing toward continued transportation of property
by meaxns of respomdents' equipment. These arrangements, intended To
remove such hauling from the statute, consisted of three distinct

but releted perte, the execution of agreemenis whereby respon&énts

purported to lease certain vehicles to the Association, appointment
of the lessors es district managers of the Associstion, and the
issocietionts employment of a traffic manager through whom trens-
portation o:;'ders world be transmitted 4o the district menager-
lessors, and wli‘é billed Association members for such transportation.
We - bclieve tnat the recom impels the conclusion that
these arra.ngement.s are 'chose or ’orm and not or substance. The Pro-
visions or tho lea...e ag:reaments have not been observcd. Zquipment

0ot ..peciﬁed 1::. the leases ‘ms ‘been used ..or Association hauling.




The agreements provide that the vehicles covered thereby shall be
in the sole possession end control of fhe ascociation, which shall
employ drivers responsive only to the 4ssociation. Yet rospf)nd-
ents retain actual péssession and control of their equipment. They
contimue .to hire, discharge. and control drivers, and the latter
report to and receive instructions from respondents, only infre-
quently contacting the Associetion's traffic msnager by telephone.
It 4c claimed thet direct control of drivers and operatioms has
been exercised by respondents in their dusl capacity as Assoclation
district menager employees, rather than as lessors or carriers, and
thus that the hauling has beer performed bﬁ' the Association, acting
throﬁgh its employee respondents. 3But orders transmitted to dis-
trict managers contain about the same inrc;rmation and instruétions
‘normally received by carriers from their shippers, eand designa‘ii‘on
of respondents as district mansgers has nelther altered materially
the transportationm modus operandi nor resulted in the performance
by them of any substantial exmployee services for the Association.
The preperation of daily reports, while giving coler to a clajmed
employer-employee relationship, is in substance & i‘orm of »illixng.
No real need for district managers appears other than the ne-
cessity of lending credence to the positiom that the Lranspors
tation is performed dy the Associatiom.

The practical result of the functions perr‘or:'ned_ ”‘by.ﬁtho
Association's treffic manager in connectlon wita réspoﬁdénts?
trucking activities is that the transporsation orders of sevéral
shippers ere vpla‘ced by a single shippler,,gcting as a "clela_ri.ng
house® Lor the others. -The fact that i-eéoondents' compensation
u.ncler tb.e,‘a.g:eements i.. baged. upen .Joaded” truck mles is not in-

consisten.. with ca:rier status. IExamination of the lease agree-

ments :.n- the light of actual. operations thereunder discloses the




lack of the element of a itransfer of use and possession to the hirer
which ‘che.céurts nave kheld to be essential to & leasing of property,
and that the hauling in fact has not been performed dy the Associ-

ation, bub by the respondents as cerriers within the meaning of the
statute.

Mindmum Rates

Commission witnesses Peters and Lake presented an exhibit
showing the minimum rates (iﬁ)applicable t0 the shipments covered
by perticular orders conteined im Zxhibit 12. The exhibit sets forth
the origim and destination, commodity, weight, constructive nmileage,
mileage rates, the total cherges shown in Exhibit 12, and the differ~
ence between those charges and the minimum rstves. In the rollbwi.ng
computations miscellaneous charges (bridge and ferry tolls, loading
charges, etc.), drivers' wages, and the half cent per loaded mile’
.paid to respondents as distriect managers, have deen added to the
ulease ccmpensation® in order to show tairly the total charges
assessed by respondents, before comparing such charges with the ap-

' plie&ble winimum rates.

Wedbd & Schell

Assoclation Charges Proper Charge
Order Number  Assessed Under Minimim Rates Difference

13 $157.75 $187.62 - §29.87
19 37.06 51.21 - 14.15
22 30425 34..29 4.04
23 35. ge 40.20 4.48
55 17.89 22.00 4.1L
106 39.42 55.00 15.58
108 163.85 170.99 7.14
146 . 44,63 55.34 10.

252 185.49 287.37 101.88

motals~ §712.06 3904.02 - $191.96

(16) Decision No. 30640, as emended, in Case No. 4088, Pert "F,®
establisnes minimum retes for the transportation of grain,
grain products and related articles by radial highway com-
won .and.highwey contract cerriers. Decislonr No. 20000 in
Case No. 4088, Part *N,® esteblishes comstructive mileages
for the trarsportation of property in California.
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Association
Order Number

Cherges
Assessed

0tis Roe

Zroper Charges
Under Minimum Rates

Difference

28

$103.92
3%.13
29.02
79.75
30.04
131.74

2)3.40

6.2
7582

19.23

$120.13
38.55,
36.00
135.65
36.38
185.01

528,52

40.50
106.98

90,36

§ 16.21
742
6.98

55-90
34

53.27

Totals— $853.47

Association
Order Number

$1,1127.88

Charges
Assessed

Jack Reld

Proper‘Chargos
Under kinimum Rates

Difference

174
42
226
257
259
265

Totals

$155.21
104.87

41.70
46.85
45.01

54.71

$170.34
119.68
52.81
53-64
60.88

§2.21

31513
11.11
6.79
15.87
27.50

- $448.35

3539.56

§ 91.21

Respondents should de required to collect the undercharges
set Torth in the last columm of each of the above tables and should
be directed to desist from future violations of a like nature. Sus-
pension of operating permits should also be oxrdered.

A founth respondent, John Ferreirs, has entered into a
somewhat similar leasing arrangement with Warren & Enos, but as the
record contains mo evidence relating %0 the sufficlency of the com~

pensation received under that arrangemént, the matter will be dis-

missed as to Ferreira.

4 Commission order directing the suspemsion of operation

or the cessation of & certain practice is iz its effect not unlike
-13-




a Court injumetion, and violation thereof comstitutes contempt.
The Commission hes power to punish for cohxempt in the seme manner
and to the same extent as courts of record. Orme adjudged guilty
of contempt mey be finmed 3500, imprisomed for five days, or both.
Under the Hlghway Carriers! Act one convicted of a violation of a
Commissiom order is guilty.of a nisdemeanor, and is punisheble dy
e Tine not exceoding $500, or by three momths' imprisonment, or
both.

The Commission having Instituted the above investigation;
public hearings having been held for the taking of evidence, briefs
taving been filed, the matter having been submitted for decisionm,
and based upon the record and upon the factual findimgs contained
in the above opiniom,

IT IS HEREBY FURTHER FOUND that Wedbd & Schell, a
copartnership, Otis Roe, and Jack Reid, and each of them, simce
June 1, 19358, have transported grain, grain products and related
articles, as highway carriers other than highway common carriers,
for Asricultural Cooperative Service Assoclation, at rates less
than the minimum rates prescrided therefor by Decision No. 30640,
2s axended, in Case No. 4088, Part *F.» Now, therefore, good cause
appearing,

IT IS ORDERED that Webd & Schell, & copartnership,

Otis Roe and Jack Reid, respectively, forthwith proceed to collect
the emounts of the undercharges found to exist and as set forth in
detail in the preceding opinion, and £O TePOrt to the Commissiom

under oath when such collectioms have been mede.
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IT IS FURTHER ORDZRED that Webd & Schell, a copartper-
ship, Otis Roe, and Jack Reld, and each of them, cease and desist
and hereafter abstain from cherging and collecting for transpor-
tatlon, as highway carriers other than highway common carriers,
rates less than the applicadle minfimum lawful rates esteblished
by order of this Commission.

IT IS FURTHER ORDZRED thet each of the following permits

Radial hignway'common cexrier permit
No. 43-805, issued to Webd & Schell

Highway contract cerrier permit
No. 43-806, issued to Webd & Schell

Radial highway common cerrier permit
Nos 49=32, issued to Jack Reld

Highway contract cerrier permit
Noe. 25~24, issued to Otis Roe

be and 1t 1s hereby suspended for a period of ten days, said period

of 'suspension to commence on the fifth dey after the effective date

of this order.

The Secretary ié directed to cause certified copies of
thls opinion and order to be personaelly served upon Webd & Schell,
a copartnership, upon Otis Roe, and upon Jack Reid; and this order,
as to eackh of said respondents, shall become effective on the
twentieth day after personal service of a certified copy thereof
upon sald respondente.

As to John Ferrelra this investigation is herevy dismissed.

Dated, San Francisco, Celifornia, this __/_0_;“:_ day of

D e » 1939. /é;
R W

‘: A JL JMIL AA—I
(X, 4 /¢
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WAL ALEL, V.
‘ Coxmissioners




