
Decision No. 

BEFORE TEE M!LROAD COm!!SS!Or~ OF 1.::£ STATE 

In the Matter of the Application o! 
M. t. O'CALLAGEAN, doing busL~css as 
J. S. 0 I CALLAGHAN Vll ... 'qE"'rlO'USE CO. and 
:aOBERTSm~ DRAYAGE CO., INC., for an 
order authorizing the for~er to sell 
and the latter to purchase riehts 
and privileges of warehousemen. 

W~~OUSEMEN'S ASSOCL~TION OF T}:E 
PORT OF SAl;; FRAJrCISCO, 

Complaintl.ct, 

vs. 

De:f'enda.."lt. 

BY Tr:E COw\USSION: 

APPEARANCES 

) 
) 
) 
) Application No. 2267,. 

Case ~io. 4410. 

Ware « Barol, by Ed"l'lard rl. Berol, for applicant 
Robertson Drayage Co., Inc. 

Stanislau= A. Riley a~d Ware & Eerol, by Edvmrd ~. Berol, 
tor applicant ~. L. O'Callaghan, doing business 
as J. S. o 'Callaghan ~arehousc Co. 

L. l-... Bailey, Varn~ ~~. ?a:ul and Reginald L. Vaug..~.!l, for 
'7larenousG:lcn's Association of tee Port of S:..n. 
Jrranc:tsco, protestant in Applic.:ltion No. 22675 
and cocpla1Mnt in Case No. 4410. 

Ben Cassinerio, for Central Warehouse & Drayage Company. 
C. E. Geneva, for Dodd ~arehouses • 
.A. L. ?uller, tor De?ue 7/arehouse COCPa:lY' of Sa.~ Francisco" 
John Zcile, tor Se~ Wall Warehouses. 

o PIN ION" - ... -~-- ... 
In Application No. 22675~ as amended, M. L. O'C~llaghan, 

an indiv~dual doL~g busL~ess as J. S. O'Callag~~, ~areho~=0 Co_, 

requests an order approving the transfer fro~ the estate of J. 3. 

OfCallagnan, dece~sed, to her of an opc~ative ~1ght to engage in 

'busi.:l.eze as a pu'olic utility vrarehouseman 1n San Francisco. Such 

a transfer has heretofore been approved by decree or distribution 
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of the Superio= Cot.:.:''t of the State o'! California, 1.."1 and tor the 

City and County or San Francisco. !f the transfer be authorized by 

this Commission, applic~~t re~uests a tu:ther order authorizing the 

sale and transfer by her to Robertson Drayage Co., Inc. of said op­

erative ri~t; and RO'oertson D:rayc.ge Co., Inc. :requests ~u~:l'lorit:r 

to acquire and purchase said operative right ~d horeafter to operate 

thcre'Wlder. The sale and transfer is to be in accordance ... .ri th. an 

agreemen.t> a copy o'! which is .. attached. to and. made a. part of the 

amended applicat1on. According to t~~s agreement, the considera~1on 

to be paid uponcons~tion 0: the transfer is $2,,00. 

In Case No. 4410, Warehousemen's Assoc1ation or the Port 

o! San Francisco alleees that defendant Mary ~. orCalla~"1 does not 

possess, nor has she ever possessed, a va11d operative right which 

would authorize her to engage in the business of a pub11c utility 

warehouseman in San Prancisco, ~~d tna't neither J. B. orCallaghan 

nor his estate possess such an operative r13ht. The COmmission is 

requested to make its order (a) declarL~e that defendant docs not 

possezs any operative riehts which would authorize her to engage 

vr-thin San FranciSCO in the buziness 0: ~ public utility war~house­

:nan, (0) direeti:le defendant to cancel and annul. forth"dth any ware­

house tarif! she may have on file with the Coomission, and (c) deny­

ing the amended Application No. 22675. 

Public hearings were held at San Francisco before zY~er 

E. s. ~o1illiams. The proceed1ne;s 'Were hca~d. on a CO=O!l record and 

w'ere suomi t ted on 'br~efs. 

The operative r1eht proposed to be transferred by the ap­

plication herein was originally held by J. E. Clarkson, an individual 

d01ne business under the fictitious name 0: Clarkson « Uorse. It 

was acquired by vir~~e of operation prior to the enactment or Section 
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5~~ of the Public Utilities Act, which became effective Aueust 2, 

1927. By Decisio~ No. 27547 of November 26, 1934, in Application 

No. 19689, the transfer o~ this operative right to J. B. 

OtCalla&ean, an individual doing business under the fictitious ~e 

of J. S. 0 'Callaghan ·:farehou$c Co:np.:ulY, w:;.c author:tzed. Upon its 

acquisition by J. B. O'Calla$han, the wareho~sc busL~ess was moved 

Francisco. 

J. B. 0 'Callaghan died on ~;ove=.ber 14, 1935, o.nc.. ll. t. 

O'Calla&nan, his mother and sole hoir, was appointcd administra-

trix or his e::::tate. Subsequently, by co~t decree dated Septembcr 

29, 1936, the property was distributed to applicant 1:. L. 

orCallaehan• 

Prances 01Callacnan, who asserted1y has acted for her 

mother in all matters co~ccrnule the op~ration of the warehouse bus-

iness since the death of J. 3. O'Callaghan and who was said to be 

familiar with the business theretofore conducted by J. B. 

orCallaehan, testified that at all times J. B. O'Calla&han ~d bis 

successors (hereinafter so:et1ces collectively referred to for con-

ve~ence as the CfCallaghan interests) had exercised the operative 

right ac~uired from J. E. Clarkson; tbat warehous::.ne facilities 

and space for the performance or public utility warehousing opera­

tions na,d beer", contin1.lo'l.l.sly ma:t:ltained. a~ 625 Folsom Street, San 
1 

Francisco; and that du::i:c.g 0.11 of this period. 't'l:lrenot:.sing accounts 

1 
Zna witness stated that wsrenou.s1ne space re!erred to cO:O.sistod 

of 1, 000 square feet of sp3ce set a~:tee tor this pu=posc in a build­
ine in which J .. S .. OrCallaeAan & Son operates a dr-loti!: clistriout1nz 
buz1ness. 
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2 
had been actively solicited. She conceded t:~t applic~t h~d not 

oot~1ncd any business but ~~cert~d that no b~siness had evor been 

refused ~~d that1 had warehousine business been offered" the 

OrC~llaehan interests were at all t~es in a position to handle such 

business and would have accepted it. 

J. Robertson, President of Robertson Drayage Co., Inc., 

testified that in ~~e event the Co~ssion should authorize the 

transfer o! the oper~t1ve right in question, his company h~d tinan-

c1a1 ~eans to carryon the business. He statod that stepz had oeen 

taken to provide suitable ~ac111ties where such a bUSiness could be 

conducted and arrangements ~~d been ~de for the use of 25,000 square 

feet of stora~c space. 

2 
The testimony of tho witness with rezpect to the solicitation 0: 

w~rehouse accounts was that she made trips east in October of 1936, 
in Uarch and Nove:nber ot 1937, and in l:arch and r';ovember ot 1938, 
and corresponded with e~stern ~irms i~ an att~mpt to obtain wareho~zc 
businesz. The tr:!.ps o':erc o.lso :n.lde i:l the inte!:c!jt o! a drug dis­
tributing business oper~ted ~~de~ the ~e of J. S. OfCallaehan & 
Son. The witness stated she specifically rec~lled having visited 
th.c S'.'I'eot..1.eal't Soc.p Com,o..."l.Y, Ne\'f Yor~ City,7 X. Y., soap ::n.'!l..."lutactu:"ers, 
and the Sitroux Comp~"l.y, de~lerz in tissues and nap~1ns, in CO~"lec­
t10n with the solicitation of warehouse accounts. Corres~ondence 
handled with J. r... Some:s M:anufacturing Company", !~ewa.r:~,7 New ~O:sr.:7, 
dealerc 1~ such ~rticlcs as ice ,icks, shoe horns, beverage spoons, 
cork screws, maeazine spoons; sterns Electric Paste Company, Inc., 
Chicago, Ill., dealers in rat paste; World's Dispensary 1.!ed1cal 
Company, Bu!!alo, ~. Y., dealers in drug items; and Seebasco Com­
pany, ?~chmond, Va., dealers in drug items, was submitted in evidence. 
The correspondence consi~ted of letters addressed to J. S. 
OtCallaghan & Son1 the r~me t4"l.der whic~ a dr~e distri~~tine bUSiness 
is conducted,7 seckins to have this fir~ act as their sales represen­
tativl=':, and copies of replies thereto over the na:le o~ J. S. 
O'Callaghan & Son sta.ting that J. S. Of Callaghan & Son was unwilling 
to act as the firmts sales representative but that the f1r~ m1~~t 
profit by uzine its warehouse storage ~acilities. The corres,on­
dence with the World's Dispensarl Uedieal Company consisted of a let­
ter dated Febr~ary 7, 1939, (a date immediately preceedine the fil­
ine of the application herein), solicit1ne 7mrehouse bus1n~ss from 
that !i~. Tho statement was ~de by the witness thAt both J. S. 
O'Callaehan & Son and J. S. orCallaehan ~arehouse Company were !icti­
tiousnumes under which individuals operated ~~d that no attempt was 
made to use the separate r~~cs in these tr~~sactions. 
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The erantL~e of the application was opposed by the ~are­

housemen's Association o! the Port or San Francisco (he~einaf.ter re­

ferred to as the Association), which Association was ~lso the co~-

plainant in Case :No. 4410. Its position in both or these proceed-

ines was the same, namely', that Vlr-.a.tev0:- ope:-ativ0 ::-izht 11J:lY r..ave 

been acquired by J. B. O'Calla~~ pur~~t to the authority granted 

by Doci:;!.on No. 27547, supra, was subsequently lost (1) by abandorJ.­

:ent by virtue or nonuse, ~~d (2) through forfeiture because of a 

violation of the provisions of the Public Utilities Ac~ and the ex­

press condition ~ttached to opcr~tive right acquired by J. E. 

OtCallaghan requiring the written consent ot this Commission prior 

to a:ny tra..""lsre~ thereof. The Dodd 7:ar~house Co:lpany,Sea usll. Ware­

houses, CC!ltral Yia:-enouse :L.""l~ Drayage Company, Inc., ~d. Depue Ware­

house Co~pany also protezted the granting or the application. 

These latter protestants did not set forth the grounds tor their 

protest and did. not o'tb.er.n.se pe.r·ticipate in the p:-ocecdi..'"lgs. 

In support of its protezt ~~d cooplaint the ASSOCiation 

introduced by reference annuo.l reports tiled w!'t;h the Commission 

under the n~e of the J. S. O~Calla&han ~arehouse Company for the 

years 1935, 1936, 1937 ~~d 193o, all of which, it claimed, indicated 

that no warehousing operations were conducted by the O'Callaghan ir.-

terests durinZ those years. In ~ddition, the Associationts counsel 

developed on cross-examination t~;t the ~pace c~aime~ by the 

O'C~llagr~ interests to have been set aside for public utility ware­

housing operations in a building located at 625 Folsom Street c~d 

not been fenced off rro~ other sp~ce in that building ~~d that this 

space somet1~es nad "ceen used by J. S. o 'Callaghan & Son for holding 

the merchandise of that firm handled ~ its d~g distribut1ne bus1-

ness conducted at the same address; that the OJCalla~~~ inte:-ests 
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paid no rental for such space, hired no e~ployees ~~d had no other 

expenses; ~iat they had available none of the printed forms or­

dinarily uzed ir. the conduct 0: warehouze operations; that they 

held no licenses to act as a public ":le.igb::w.ste!'; and that t!ley ?lad 

maintained no books or accounts. With respect to the claim of the 

O'Callaghan interests that warehouse bUSiness had been solicited, it 

was conceded by the witness for those interests on cross-cy~tion 

th~t they had never so2icited r.arehouse bUSiness troe firms 1n S~ 

Francisco or from any of the fo~er CU$to~ers o! J. E. Clarkson. 

The Association's co~~sel further develo~ed on cross-e7~tion that 

the OtCalla~~ interests had pl~ced no advertisine in the classified 

section ot the San Francisco Telephone Directory nor had they plac~d 

any entry in said directory under tr.e r~e of J. S. O'CallaZhan Ware­

house Company or unc.er any other no.me which would in~o:-:n the puolic 

that they Vlere enr;aeed in the warehouse bUsiness. 

The an..."lu.al reports and other evidence of record show that 

no warehousing for the public has been perror~ed by the O'Callaghan 

interests, during the period or more than foUl" years they !~ve held 

the operative ri~~t involved ~"ld that none has ever been performed 

at 625 Folsom Street. lloreover, the facts that the space the 

OtCallaghan interests claimed had been set aside tor t~e performance 

or public utility warehousing operations was only ~ unfenced por­

tion or So building 'Used by J. S. O'Co.llagha.!l« SOll" a !1rm eneaged 

in a drug distributicg business; t~~t such space was socetimes used 

by J. S. O'Callagnan « Son in its d~~g d1stribut~~e bus~ess; that 

according to the annual reports and other evidence no rental was paid 

ror such space; that none of the other facilities or~inarilY kept 

available by warehouse~en actively engaged in perto~e a public 

warehouse service were ~ai~taincd; that the asserted so11citation 
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o~ public utility warehouzi~g acco~~ts w~s conducted under the name 

o! J. S. O'Callaghan & Son, and was restricted to e~~tern ~i~s 

handling articles usually sold by d~g stores and o~ the s~e gen­

er~l ~ture as those handled by J. S. O'Callaehan & Son ~ its drug 

distribution business; that none o~ the usual advertising ~ed1a 

generally employed oy public warehousemen in the larger population 

centers to L~orm the public that they were eneaged in performing 

a public warehous~~e service were utilized by the O'Callaghan ~ter­

est~, sho";1 cle:lrly that the 0 'Callegha.."'l inte:-c:::ts did not mainta.in 

necessary facilities ~~d were not offoring in good faith to provide 

warehouse service for the ee!leral public. The fact that annual 

reports have been regula:-ly filed "I':i th the Co:n:L1ss;ion during this 

period cor..r.ot. be held to outweigh the clear evidence that actual 

operations had been disconti~ued, or to justify a finding that the 

operating rights had not L~ fact been ab~~doned, particularly when 

those reports show that no warehousine busi!less ~~S ever been done. 

Upon careful consideration o~ all o~ the evidence of rec­

ord, we are of the opL~ion and tind tDat J. B. O'Callathan, the Es­

tate ot J. 3. OfCallasr~~, ~~d ~. L. OfCalla~~ have actually aba:­

c.oned whatever public utility wo.reho't!se business in the City and 

County of Sa."'l Francisco J. B. O'Callaghan may :-...ave acquired. from 

J. 3. Clarkson; that the o~erative right issued in the ~e of 

J. B. O!Callaghan, thcre~ore, should oe revoked ~"'ld tee tariffs on 

tile :i.e the name o~ J. s. OTCallaer~ Warehouse Comp~y ca.~celed 

::!.no. that Application No. 22675 ~hou.ld be dismis~ed. In view of 

this finding it vdll not be necessary to pass upon the second o.ue~­

tion raised by the Association. 
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Eased upon the ev1do~ce received at the public hearine 

had in the above entitled proceedings and upon the co~clusionz ~~d 

finding cor.tained in the preceding opinion~ 

IT IS ZSREBY ORDE..-o.ED t...'1.at the ope:-ative right issued in 

~e of J. 3. OfCallaghan~ dOin3 business as J. S. o 'Callaghan Ware-

house Co::pany~ in the City ~"ld County of San Francisco, 'be and it is 

hereby revoked a.~ annulled and the tariff on file with the Co~s­

sion in connection thorerdth be ~"ld it is hereby canceled. 

!T IS HEREBY Fu:'TEZR OBDEP~ t~~t Application No. 22675 

be and it is hereby dismissed. 

The effective date 0"£ this order shall 'be twenty (20) days 

:1 
( da.y of' 

, troe the date hereof. 

Dated at San ?rancisco~ C~liro~nia~ this 

-tJ/n~bl ~ 1939. 


