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BEFORZ THEE RAILROAD COLZIISSION OF THEE STATE OF CALIFORNIA

Decision No. __i325.302

In the Matter of the Appiication of
i, L, O'CALLAGHAN, doing business as
Jo S. O'CALLAGHAN WARTEQUSE C0. and
ROBERTSON DRAYAGE CO., INC., for an
order authorizing the former to sell
and the latter to purcnase rights
ané privileges of wareaotsenmexn.

WARZHOUSEUZEN'S ASSOCIATION QF THEE
PORT OF SAN FRANCISCO,
Complalnart,

Application No. 22675.
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Case No. 4410,
VS.

MARY L. O'CALLAGHAN,
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Defendant.

BY THEE COLIISSION:

APPEARANCES

VWare & Berol, by Edward . Berol, for applicant
Robertson Drayage Co., Inc.

Stanislaus A. Riley and Ware & Berol, by Edward . Berol,
for appiicant N, L. 0'Callaghan, doing business
as J. S. 0'Callaghan Warehouse Co.

L. 4. Bailey, Varnum M. Paul and Reginald L. Vawghan, for
Warenousenen's Association of the Port of Zan
Francisco, protestant in Application No. 22675
and complainant In Case lNo. 4410.

Ben Cacsinerio, for Central Wareaouse & Drayage Company.

C. E. Geneva, for Dodd Wareaouses.

Ao L. Fuller, for DePue Warehouse Company of San Francisco.

Jonn Zeile, for Sea "Wall Warehouses.

OPINIOY.

= —1

In Application No. 22675, as amended, M. L. 0'Callaghan,
an individual doing dusiness as J. S. 0fCallagnan Varehouse Co.,
reguests an order approving the transfer fror the estate of J. 3.
O*Callaghan, deceased, to her of an operative rignt to engage in
business as a public utility warenouseman in San Francisco., Such

a transfer has aeretoforc beea approved by decree of distribution




of the Supericr Couxt of thne State of California, in and for the
Clty and County of San Francisco. IL the transfer be authorized by
thals Commission, applicant recuests a further order authorizing the
sale and vransfer by ner to Robertson Drayage Co., Inc. of said op-
erative right; and Robertson Drayage Co., Inc. requests authority
to acquire and purchase sald operative riznt and nerealter to operate
taereunder, The sale and transfer Zs to be Iin accordance with an
agreement, a copy of which is attacned to and made a part of the
amended application. According to this agreement, the consideraiion
to be paid upon consummation of the transfer is $2,500.

In Case No. 4410, Warenousemen'®s Association of the Port
of San Francizco alleges that defendant Iary L. 0'Callaghan does not
possess, nor has she ever possessed, a valld operative rizht waich
would authorize her to engage in the bhusiness oL a public utility
warenousenan in San Trancisco, and tnav nelither J. B. 0f'Callaghan
nor his estate possess such an operative right. The Commicssion is
requested to make its order (a) declaring that defendant does not
possess any operative rights waicn would autizorize her to engage
within San Francisco in the dbusiness of 2 r»ublic utility warehouse-
man, (b) directinz defendant to cancel andé annul forthwiith any ware-
house tariff she may nave on file with the Commission, and (¢) deny-
ing %the amended Application No. 22675.

Public hearings were aeld at San Francisceo before Zxaminer
T. 8. Willians. Tae proceedings were ncard on a c¢ozmmon record and
were submitted on briefls.

The operative right proposed to be transferred by the ap=-
nlication herelin was originally neld by J. H. Clarkson, an individual

doing business under the fictitious name of Clarkson & lorse. It

was acquired by virtue of operation prior to the emactment of Section




0% of the Public Utilities Act, which became effective August 2,
1927. 3By Decision No. 27547 of NWovember 26, 1934, in Application
No. 19689, the transfer of this operative right to J. B.
O*Callagkan, an individual doing business under the fictitious name
of J. S. 0'Callaghan Warenouse Company, was authorized., Upon its
acquisition by J. B. 0'Callaghan, the wareihouse business was moved
Srom 2325 Alameda Strect, San Francisco, to 625 Folsom Street, San
Trancisco.

J. 3. O*Callaghan died on Novexber 14, 1935, and I, L.
0t'Callaghan, nis mother and sole neir, was appointed administra=-
trix of his ectate. Subsequently, by court decrec dated September
29, 1936, the property was distributed to applicant il. L.
0*Callaghan.

Trances O*Callaghan, wno assertedly nas acteld for her
mother in all matters corcerning the operation of the warehouse bus-
iness since the deatzr of J. 3. 0’Callaghan and who was said to ve
familiar wita the dusiness theretofore conducted by J. B.
O*Callaghan, testified that at 2ll times J. B. 0fCallaghan and nis
successors (nereinalter sometimes collectively referred to for con-
venience as the ('Callaghan interests) had exercised the overative
right acquired from J. H. Clarkson; that warenousing facillitles .
and space for the performance of publlc utility warenousing opera=~
tions nod been continuously maintained at 625 Folsom Street, San

L
Francisco; and that durirng 2ll of this vperlod warehousing accounts

1

The witness stated thnat warenousing snace referred to comsisted
of 1,000 square feet cf syace sct asile for this purpose in a builé~
ing in which J. S. O!Callapghan & Son operates a drug distridbuting
business,




2
had been actlvely solicited, She conceded that applicant had not

obtained any dbusineszs but zecserted that no business nad ever been
refused and that, had warenousing dusiness been offered, the
0fCallaghan interests were at all times in =z position to handle such
business and would nave accepted 1t.

-

J. 2obertson, President of Robertson Drayage Co., Inc.,

testified that in the event the Commission srhould authorlize %the

transfer of the operative right in question, his company had finan-
cial means to carry on tae dusiness. He stated that steps nad been
taken to provide suitable facilities where suca 2 dusiness could be
conducted and arrangements had been made for the use of 25,000 square

feet of storage space.

2

The testimoay of the witness with recpect to the solicitation of
warenouse accounts was that she made trips east in Qctober of 1936,
in Marcen and November of 1937, and in liarch and November of 1933,
and corresponded with eastern firms in an attempt to obtaln warehousc
bueiness. The trips were also made in The interest of a drug dis~
tributing business operated under the name of J. S. 0'Callaghan &
Son. The witness stated she specifically recalled having visited
the Sweetiheart Soap Company, New Yorl: City, ¥. Y., soap manufacturers,
and the Sitrowr Company, dealers in tissues and nanzins, in connec-
tion with the solicitation of warehouse accounts. Corresiondence
handled with J. L. Somers Manufacturing Company, Newark, New Jersey,
dealers in such articles ac Lce picks, shoe horns, bewverzgze spoons,
COTX screws, magazine spoons;  Sterns Zlectric Paste Company, Inc.,
Chicage, Ill., dealers in ret paste; World!'s Dispensary Medical
Company, Buffalo, X¥. Y., dealers in drug Iltems; and Seebasco Com~
pany, Richmond, Va., dealers in drug items, was subnmitted in evidence.
The corresnondence consicted of letters addressed to J. S.
O'Callagnan & Son, the name under walich a drug distrivuting dusiness
is conducted, seeking to have this firm act ac their sales represen-
tative, and copies of renlies thereto over the name of J. 5.
Ot'Callaghan & Son stating vhat J. S. Of'Callagnhan & Son was unwilling
0 act as the firm's sales representative but trat the firm might
profit by using its warenouse storage facilities. Trhe coOrrespon-
dence with the World's Dicpensary lLedical Company consisted 0L a let-
ter dated February 7, 1939, (a date immediately preceeding the fil-
ing of the application herein), soliciting warehouse dusiness from
that £firm, The statement was made by the witness that both J. S.
0'Callaghan & Son and J. S. 0'Callaghan Warenouse Company were Lfictli-
tiousnames under which individuals operated and thaat no attenpt was
made t0 use the separate names in these transactions.




The granting of the application was opposed by the Vare-

nousemen’s Association of tne Port of San Francisco (hereinafter re-

ferred to as the Lssociation), which Association was also the come-

plainant in Case No. 4410. Itz pocition in bhoth of these procéed—
ings was the came, namely, that whatever overative rizht may have
been acquired by J. 3. 0'Callaghan pursuant to the authority granted
by Decision No. 27547, supra, was subsecuently lost (1) by abandon~
zent by virtue of nonuse, and (2) through forfeiture decause of a
violation of the provisions of the Public Ttilities A¢t and the ¢z~
press condition attached to operative right acquired by J. B.
CtCallaghan reguiring the written consent of this Commission nrior
o any transfer taereof. The Dodd Warehouse Company,Sea Wwall. Ware~
houses, Central Warenouse and Drayage Company, Inc., and Depue Ware-
nouse Company also protected the granting of the application.
These latter protestants did not set forth the grounds for their
protest and did not ovierwise particivate in the procecdings.
In support of its protest and complaint the ALssociation

troduced. vy referencevannual reports filed with the Commission
under Tthe name of the J. 3. 0'Callaghan Tarenouse Company for the
years 1935, 1936, 1937 and 1938, all of which, 1t claimed, indicated
that no warenousing operations were conducted dy the C!'Callaghon in-
terests during those years. In addition, the Associetion's counsel
develoved on ¢ross-examination that the cpace clzimed by the
0'Callaghan interests to nave been set aside for pubdblic utility ware-
housing operations in 2 building located at 625 Folsom Street had
not veen fenced off from other space in that bullding aad that this
space sometimes nad been used by J. S. 0'Callaghan & Sorn for holding
the merchandise of thnat firm handied Iin 1ts drugz distributing dbusi-

ress conductved at the same address;  tnat the 0'Callaghan Interests




pald no rental for suchk space, hired no employecs and had no other
expenses;  that they had available none of the printed f{orms or-
dirarily uced in the conduct of warehouse operations; that they
reld no licenses to act as a3 pudlic weighmester; and that they nad
maintained no books or accounts. With respect to the claim of the
OtCallaghan interests that warchouse business had been solicited, 1t
was conceded by the witness for thosze interests on cross-cxamination
that they nad never soliclited warenouse busizness f£rom firms 4in Saz
Francisco or from any of the former customers of J. X. Clark:zon.
The Assocliation's counsel further developed on c¢ross-examination that
toe Q'Cal 1a0han interests had placed no adverticing in the c¢lassified
section of the San Francisco Telephone Directory nor nad they »nlaced
any entry Iin s5a3id directory under the name of J. 5. 0fCallaghan Waree
house Coupany or uner any other name vhica would inform the public
that they were engaged in the warehouse business.

The annual revorts and other evidence of recordé show that
no warchousing for the public has been performed by the 0'Callaghan
interests, during the period of more than four years they nave held

the operative rigat involved and that none has ever been verformed

at 625 Folsom Street. oreover, the facts that the space the

O!Callaghan interests c¢laimed nad been set aside for the performance
of public utility warehousing operations was only an unfenced por-
tion of a bullding uvsed by J. S. 0'Callaghan & Son, a <irm engagel
In 2 drug distrivuting business; that suen space was sometimes used
by J. S. 0'Callaghan & Son in its drug distridbuting busines that
acecording to the anmual reports and other evidence no rental was nald
for suck space;  that none of the other facilities ordinarlily Xept
available by warehousemen actively engaged ir performing a publie

warehouse sgervice were maintained;  that the asserted sollcitation




public utility warenousing accownts wes conducted under the nene
J. S. 0'Callaghan & Son, and was restricted to eastera firnms
handling articles usuwally sold by drug stores and of the same gen=
eral nature as those hundled by J. S. O'Callaghan & Son iz its drug
distribution business;  that none of the usual advertising nmedia
generally employed oy public warehousemer in the larger population
centers to inform the public that they were engazed in performing
a public warchousing service were utilized by the 0'Callaghan inter-
ests, show ¢learly that the O'Callaghan iInterests did not maintain
nececsary facilities and were not offeoring in good faith to provide
warehouse gervice for the general public. The fact that annuel
reports have been rexliarly £iled with the Commission during this
period canxot. ve held to outweigh the c¢lear evidence that actual
perations nad been discontirnued, or to Justify a findirg that the
operating rights nad not in fact been abandoned, varticularly when
those reports show that no warenousing business zaas ever been done,
Upon careful cornsideration of all of the evidence of rec-
ord, we are of the opinion ané find that J. B. 0'Callaghan, the Zs-
tate of J. 3. O'Callaghan, and i, L. C0'Callaghan have actually abanw~
doned whatever public Utility warenouse business in the City and
County of San Francisco J. 3. O0'Callaghan ﬁay nave acquired from
J. H. Clarkson;  that the operative rigat lscsued in the name ol

J. 3. 0'Callaghan, therefore, should be revoked and the tariffs on

£2le in the name of J. S. 0'Callaghan Warenouse Company canceled

ané that Application No. 22675 should be dismissed. In view of
finding it will not be necessary to pass upon the second ques-~

raised by the Assoclation.




Based upon the evidence received at the public hearirg
had in the above entitled proceedings and upon the corelusions and

finding contained in the prececding opinion,

IT IS Z=ZREBY ORDERZED that the operative rigat issued in
name of J. 2. 0'Callagkan, doing dbusiness as J. 5. 0'Callaghan Ware-
rouse Company, in the City and Couaty of San Francisco, e and it is
neredvy revoked and annulled and the tariff on file with the Commis-
sion Iir comnectlion therewith be and it is hereby carceled.

IT IS HEREBY FURTHER ORDERED that Application No. 22675

be and it hereby dlismissed.

is
The effective date of thic order shall be twenty (20) Qays

© from the date hereof. ;237
Dated at San Francisco, California, this Z day of

Y readand, 1939.
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