Decision No.

BEFORE THE RAILROAD COLZISSION OF THE STATE OF CALIFCENIA

SANTEE SUPPLY COMPAXY
a copartnersaly,

Complainanv,
V5.

SAN DIZGO AXD ARIZONA EASTEEN
RAILWAY COLPANY, a corporation,
and TEE ATCEISON, TOPZLA AXD
SANTA FE RAILWAY COLPANY,

a corporation,

Casc No. 4384

Defendante.

L/VVVVV\JVU\JVV\JV\JV

BY THE COLT/ISSION:
QPINTON AND ORDER

Complainant seeks reperation in comnection with two

tank carloads of blackstran molasses transported by defendants

fron Los Angeles Earbor to Santee, ore on January 31, 1935, and
the other on December 11, 1935, to the basis of a rate of 17
cents per 100 pounds. No direct allegation of any violation
of the 2ublic Utilities Act is made in the complaint, tae
vasis upor which c¢omplainent seeis reparation being predicated,
apparently,on an alleged miscuotation and subsequent puolica-
tion by defendants of a rate of the volume of tThat sought.
Defendants contend that the action is barred by the
nrovisions of Subdivision (d) of Section 71 of the Publie
Ttilities Acet. They a5k that the Commicceion diszpose of this
issue vefore considering the merits of the complaint. ALl

narties have stinulated the facts necessary to be xnowm in




order €0 pass uporn this guestion.

According to the complaint and stipulations, charges
for the transportation of the shipments involved were initially
collected a% a rate of 17 cents per 100 pounds. Subseguently,
defendants issued balance due bills seexing collection of
undercharges in the amount of the difference between the charges
initially collected and those accuring wnder a rate of 22% cents
per 100 pounds. ©Sulf for collection of these undercnarges was
filed in the Yunicinal Court of the Clty of San Diego on
Jénuary 31, 1938, and a summons in said action was served on
complainant in July, 1938. The trial in said proceeding was

2ad on November 4, 1930, after wipich judgment was rendered

by the Court o:dering complainant hereinito pay the undercharges.

The judgment was paid in December, 193C.

Under Section 71 of the Public TUtilities Act complaints
for damages resulting from a violation of Seection 17 (a) 2,
and 17 (b) must be f£iled witain threec years, and complaints
for domages resuliing from a violation of any other sections
of the act must be filed within two years, from the time tze
cavse of action acerues and not after, subject, however, to
certaln exceptions. The exception with which we are here cone-
cerned is contained in Subdivision (&) of Seetion 71. It
provides that in cases where sult for ¢ollection of undercharges

is filed in any court, the perlods of limitation otherwise

&L
Complalinant's stinpulation shows that the swmmons was served
on July 5, 1938 and *hat the undercharges were paid on December
27, 1932, .whereas defendants' stipulation shows that the summons
was_served on July 6, 1938, and that the undercharges were paid
on December 28, 1946. Zowever, the one day difference in these
dates is not mmter;a to the disposition of the lssue herein.




provided shall be extended for a perlod of nincty days fronm
the date of the service of summons in suck suit. In the
inctent case the complaint was filed Jamaary 5, 1939, waich
was more than ninety days subsecuent to the service of swmmons.
Subdivision (d) further provides that in cases where a clainm
is presented by the pudblic tility in writing within the
three year period and collectvion of such claim is made without
filing suit the period of limitation for filing reparation
complaints witkh this Commission shall e extended for 2
period of nincty days Irom tae date of such collection. ZHere,
however, sult was filed, and thls provision is not applicable.
We find that the reparation award sought iz barred; the
complaint will be dismissed.

Therelore, good cause appearing,

IT is ZEPEEY ORD7RED'that the adbove entitied complaint

A

Dated at San Francisco, Califoraia, this 7./ day

08 Wezsommn Lo/ 1939.

be and 1t is hereby dismizsed.
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Commissioners




