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Decision rro. __ ··i'_!_ .... _·J_,· _(.....;.)-.. 

BEFORE TEE ?AILROAD C01:::"~SSIOH OF TEE STATE OF CALIFCRN'U 

S~!J.'EE SUPPLY COM?~;Y 
a copartnership) 

Complainant) 

vs. 

SAN DIEGO 1~1) AP'!zO~:A EAS'IEP..N 
RA!LWAY CO~~~ty, a co~oration, 
and TEE ATCHISON:1 TOPEkA. A!\'1> 
S.ti.NTA FE 3AILWAY COUPA~IT, 
a corporation) 

BY THE COUAlSS!ON: 

O?!NION A~m O?DER 

Complaina~t s~e~s reparation in connection with two 

tank carloads of blacks trap molasses transported by defendants 

!ro~ Los Jk~gelos Harbor to Santee, one on Jan~~ry 31) 1935, and 

the other on ~ecember 11, 1935) to the oasis of a rate of 17 
cents per 100 pounds. No direct allegation of any Violation 

of the ?ublic Utilities Act is made ~ the complaint, the 

basis upon whicb complainant seeks reparation being prcdi~ted) 

apparently,on a.~ alleged misquotation and suose~uent puo11ca-

tion by defendants of a rate of the volume of that sought. 

De!en~ts contend that the action is barred by the 

provisions of Subdivision Cd) of Section 71 of the Public 

Utilities Act. They ask that the Commi~$ion dis~ose of this 

i~sue cefore considering the merits o~ the com~laint. All 

parties have sti~ulated the facts necessary to oe known in 



orde: to pass upon this question. 

According to the compla~t and stipulations, charges 

for the tr~sportation of the sh1p~c~ts i~volved were initially 

collected at a rate of 17 cents pe: 100 pounds. Subse~uently, 

derend~~ts issued balance due bills see?~g collection of 

undercharges in the amount or the difference between the charges 

initially collected and those accurine under a rate of 22~ cents 

per 100 pounds. Suit fo~ col1~ction of these undercharges was 

filed in the ~unicipal Cou:t o! th~ City of San Diego on 

Ja.~uary 31, 1938, and a sucmons in said action was served on 

cocplainant in July, 1938. The trial in said proceeding was 

bad on November 4, 1938, after which Judeme~t ~~s rendered 

by the Court orderin~ com~~~inant herein to pay the ~dercharges. 
1 

The judgment was paid L~ December, 1938. 

Under Section 71 of the Public ~ti11ties ~ct compla~ts 

for damages resulting from a violation o! Section 17 (a) 2, 

and 17 (b) must be filed witAL~ three years, a.~d co~pla~ts 

for ~~ges result~g from a violation of any other sections 

of the ~ct must be tiled within two years, from the time the 

cause of action accrues a:d not arter, suoject~ however, to 

certai:l exceptions. The exceptiO:!. "Xi th which ~le are here con­

cerned is contained in SubdiviSion (d) o~ Section 71. It 

provides that L~ cases where suit for collection of undercharges 

is filed in. 'any court, the periods of 1im1 ta tion othc!""J/ise 

1 
Co~p1a~~trs sti~ulation saohs that the s~r~ons was se~led 

en July 5; 1938, and that the undercharges were paid on Dececoer 
27, 1938,.vrl:lc:eas def'enda!lts' stipulation sb.ows tbat the Stu:lmons 
was se~ed on July 6~ 1938, and that the undercharges were paid 
on DeccQber 28, 1938. Eowever, the one day difference in these 
~tes is not ~ter1al to the dis~osition o! the issue herein • .. 
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prov:Lded shall be extended for 0. period of ninety days troe 

the date of the service or s~ons L~ such suit. In the 

inzt.?::lt co.se the complaint ViaS filed Jo.~ry 5, 1939, "'bicn 

was more tb.:ln .!li."'lety do.ys subseq,uent to the service of SUJ:l:llons. 

Subdivision Cd) further provides that in cases where a claim 

is presented by the public utility in writing 7dthin the 

tb:ee ye~r period and collection of such cla~ is made without 

filing suit the period of limitation tor filL"'lg reparation 

complaints with this Commission s~~ll be extended for a 

period of ninety days from the date of such collection. Eere, 

however, suit was filed, ~d this provision is not a~plicable. 

We find that the reparation o.ward sought is barred; the 

Therefore, good cause appearing, 

IT IS SEREBY' ORDE:?ED tbat the a'bove entitled complai.."'lt 

be and it is hereby disJ:lisscd. 

Dated at Sa.."'l ?rancisco, C3.1ito:nia, t!'.is ,..Pt / ~ day 

of 'Pl"'"rK.:rn L/, 1939. 
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