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Declzsion No. M ADINIY

BEFORE TEE RAILROAD COLZIISSION OF THD STATE OF CALIFORNIA

In the Ilatter of the Application of
J. C. FREZSE CO. for (1) o permit
uwnder the "For-Tire Vessel Ac¢t,™ for Application No. 19148
the tramsportation of dulk molasses;

end (2) & declaration of applicent's (Supplenmental)
status in connection with the trans-
portation of ligquid or fluléd petrol- ~

cum products in dulk. R IR
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BY TEE COMMISSION:

Anpearances

Pillsbury, Madisor and Sutro, by Zugh T. Fullerton,
for Applicant;

XcCutehen, Olrey, Mannon & Greene, dy F. W. Mielke,
for The River Lines; also R. T. Dooley Por
Tae River Lines;

4. L. Waittle, for Soutiaern Pacific Company, Northe
western Pacific Rallroad Company and Petaluna &
Sante Rose Ralilroad Compeany.

Iz this application, as amended, Constance Wogen and Ruth
Freese Conway, & copaxrtnershly doing dusiness az J. C. Froese Co., seek
(1) 2 permit under the For Zire Vessel Act $0 transport molasses iz
bulk from Point San Pablo To Sausalito and Collinsville and from shizs
of Matson Navigation Company on San Francisco 3ay or its tridutaries
to Polnt San Padlo, under contracts with American Distillery Corpora~
~ion, B. 3. Company and Matson Navigetion Company, and (2) an oxder
declering that, uwnder the provisions of Section 22 of the For Hire Ves-
g9l Act, J. C. Freose Co. is not reculred to odtaln a peImit to trans-
port petroleum products in bulk, between points on San Francisco Zay

and tridutaries thoreto, under contracts with Standard 011 Company of

California, Skell 0il Company, Richfield Oil Corporation, The Texas Come

pany, Signal 011 Company and General Petrolewm Corporation.




A public hearing wes held in San Freaxcisco bofore Exexminer
Preston W. Davis, &nd the motter was submitted upon the f£iling of a
brief by applicant.

In suppoxrt of the prayer for 2 permit to transport molasses,
applicents! manager testifled that the trenspordatlion was proposed o
be performed under private coztracts with the three shippers hereinbe-
fore specified; that service would be efforded only from Poirt Sex Pedlo
+0 Sausalito and Collimsville end from Matson ships on Sen Francisco 2ay
or its tridvuteries to Point San Tedblo; end that the eguipment lntended
40 be used was & tank berge having & cepacity of approximetely 400 tous.
This witness stated, further, that the rates wiaich would be charged un-
der the permit, ir grented,were 80 cents per tor, minimum 400 tons, for
trensportation from Point Sax Padlo to Sausalito; $300 per delivery for
transportation of gquantities approximating 350 tons Trom Point San 2adlo
to Collinsville:; and 50 cents per ton, minimum 10,000 toms pexr year, IOT
treasportation from Matsor ships to Point Sax Padlo. Accoxding 0 &p-

plicents' meneger, 20 other compeny is engeget in the transportation of

vulk molasces by vessel between points or Sax Franclisco Zay or its tribd-

utaries.

With refercnce o the recuest for a declaration that J. C.
Freose Co. does not reguire a permit for the tramsportetlion of petroleun
products, it was shown that applicents’ have been cngageld for several
vears in troamsporting petroleum DrOAv.CUS in bulk in tank vessels axd
tonk barges, detween points on Sen Franelsco 2ay and its tridbuvterlies,
under contracts with the Standard 01l Compeny of Califormiz, Shell il
Coxpeny, Richfield Q11 Corporation, Tae Texas Compeny, Signel 041 Com-
pany and Gemerel Petroleum Corporation. It was also shown tket, with
the exception of Sign2l 0Ll Coumpany, all of the oil compenies mentlioned

opertte tenk vessels or tank barges oF their own for the transpoztetion




of petrolewn products, although only the Standard 01l Company, Shell
01l Company and Richfield 0il Corporation operate vessels or barges
on San Francisco Bay or its tridutaries. The Signal OIl Company was
not shown to have any vessel equipment of its owm, 1ts products being
transported mainly by Standard 01l Company.

In contending that no permit was necessary for the trans-
portation by them of petroleun products in dulk, applicants relied
strongly upon Section 22 of tac For Zire Tessel Ac¢t. Tnat sectlion
reads as follows:

"Sec, 22, The provisions of this act shall not be

deemed applicable to persons or corporations, their less-

ees, trustees or receivers who furnish water transporta-

tion service between points in thls State for their affil-

{ated companies or for the products of other persons or

corporations, their lessees, trusteescr recelvers engaged

in the same industry, if and so long ac such water trans-

portation service is furnished in tank vessels or barges

specially constructed to hold liguids or fluids in dulk,

and provided further, that such service is not furnished

to others not engaged in the same indusiry."
It will be noted that, under the conditions specified in tae afore~
sald section, no permit Zs required for tramsportation of tre prod-
ucts of othaer companies engaged in the same industry as that In walcen
the company perstorming the transportation is engaged. It Ls appli-
cants' position that J. C. Freece Co, and the oil companies for which
it performs transportation services are all engaged in the ssme Iin-
dustry, to wit, the transportation of petroleuz products by vessel,
and that, hence, J. C. Freese Co, comes within the statutory exclusion
quoted.

In support of their position, applicants cite cases holding

that various occupations, including mercantile and express businesses,
constitute "industrial pursuits" under the terms of incorporation

statutes, and argue that, by the same reasoning, the furnisning of

water transportation constitutes an industry under the terms of Sec~
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vion 22, supra. They point out, moreover, that one compeny can en~
gage iz two or more dlstinet industries simulteneously.

dpplicants contend that e reeding of the st&tuxé in question
makes 1t clearly evideat that all transportetion of petroleum products
was intended to de exempted; that an interpretetion holding that doth
the company performing the transporvetion and the company Lo whom the
transportetion is performed must be engaged in the production of pet-
rolewn would render the section discriminmetory and hence invalid; thet
statutes should be so construed &z to support thelr constitutionality,
i possidle; and, rizally, that exemptions in regulatory statutes must
be construed lliverally in favor of the oxempbion.

-A-permit for the transportetiorn of molasses, ac sought, will
be granted. However, the interpretetion pleced by applicents upon
Sectlon 22 of the For Eire Vessel Act 1s, in our opinion, untenadle.
Tae clear intent of that section, we think, is to exempt Lfrom the o~
vislons of the Act traznsportetion of the type specified only when per~
formed by an o1l company for other affiliected or waaffilicsted oil com~
panies. There appears to be 10 good Teason wiy the determinstion of
whether or 20t transportatlion performed by an exclusive vessel carrier
Tor an oll company is subject to the For Zire Vessel Act siould depend
upon whether or zot that 0il company operates vessels of its owr. On
the other hand, it may well be that transpoxtetion of the products of
a given industry, when performed by & Zember of thet industry for him-
self, members affiliated with him, or independent members, igc 50 in-
herently different from ordinary for-hire transportation as to Jjustify
exemption from supervision and regulation dy the State.

If applicaznts’ interpretation were to be adopted, ircoxgruous

results would follow. Transportation pexfommed dy J. C. Freezc for an




01l compeny having no vessel equipment of I1Ts owm wounld be sublfect

to the 4ct; trancportation performed for an oll company having o
vessel equipment on Saxm TFranclisco Bey, dbut opereting vessels around
Los Angeles Harbor, or, so far as taat goes, on any waters 1o matlier
how Tar removed Lrom Sex Francizco Bay, would be exempv. Transporte-
tion performed by one oil company for another would be sublect to the
Act, wlese the compeary for which the tramsportation was performed

was similerly engeged in perfornming water transportetion, iz waich

event the transportation would be ezempt.l

Tre wording of the section in gquestlion 1z extirely con-
sistent with the foregoling manifest intent 4L the term “same industry™
is reed as referring %o the industry in which tke produéts transporte&
are produced. We so coastrue the section. It follows that J. C.
Freese & CoO. is not exempteld from the provisions of the For HEire Vessel
ACt 4n connectlon with the transportation of petrolew producis.

In addition to arguing concerning the interpretation o Sec-
tion 22, applicents challenged on brief the comstitutionality of the
Tor Hire Vessel Act itself. Ac the egency charged with administration
o2 this stetute, however, it is not within our province t0 pass upon

its validity. (Seott v. W. P. Ry. Co. 2 C.R.C. 628).

ORDER
4 public hearing having been held in the above entitled ap-
plication and besed oz the evidence received at the heaxing and upon

conclusions and findings contelined in the preceding opinlon,

Both of these types of transportetion would be exempy, oL course,
£ 1t were tO be held that the term "same industry™ refers both 0
the petroleum industry and to the waler trensportetion ixdusiry. Ap-
plicerts have not argued that Section 22 is susceptidle of thisc izn-
terpretation.




IT IS IERERY OXDEREZD thet 2 permit be Llssued to Constance

Xogaxr and Ruth

Froese Conway, a2 copartmership doling dusiness as J. C.

Freese Co. to operate as g for=-hire vessel cerrier for the transpost-

ation of molasses, ir dulk, under contracts with American Distillery

Corporation, B. 3. Company and Metson Navigation Company from Point

Sen Padle to Sausalito and Collinsville and from ships of liatson Nev-

Lgation Company o2 San Tranclsco Bay or its tributeries %o Point San

Padblo, subject

?
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This

date hereof.

Decexber, 1939.

to the following conditions:

Applicent shall Tile written acceptance of the
rermit hereir granted withir a period of not
to exceed Tifteen (15) days from the date hereor.

Applicant shall file 12 duplicate with its accep-
tance of the permit a tariff specifying the ship-
pers to bo served ac hereln authorized and con-
taelining rates and ~ules which 42 volume and ef-
foct zhell be idexnticel with those referred

in the preceding opinion or rates axd rules sat-
isfectory to the Commisslon; and such teriff shall
be made effective on not less then Live (S)deys'
notice ©o the Commission axd to the public.

This permit ard the rights end privileges exer-
¢isable thereunder shell not be sold, leased,
treasferred or assigned urless the written ¢on-
sent of the Railroad Commission to such sale,

leace, transfer ox assignment hes £irst been ob-
tained.

order shell become effective tweaty (20) days from the

P
Dated at San Francisco, Califormnie, this ggd7¥7day ot
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Cormissioners.




