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BY TEE COMMISSION:

Since ahout 1901 applicant and 1IT3 predecessors have cou-
ducted & local draysge ducsiness in 3en Francizeco. Applicant claims
a prescriptive right To engege 1n freight forwarding busines:s &%
well. It alleges that 4t has operatec &s & Tfreight forwarder” for

over thirty years, and has held 1t3eld out as such between San




Francisco and all points in California reached by common carriers.
The prezent application asks leave to file a new tariff to take the
place of one ordered camceled In 1938. (41 C.R.C. 327.)

Forwarders of frelght, persons who acted as brokers, sgents
or "dealers” inm transportetion, came into being because railrosds
charged a proportionately less rate for a carload of freight thsn
for a smaller shipment comprising less then a carload. Carlozd
rates were obtalned by aggregating the shipments of various owners
of merchandise, and while detaills of operstion varied, compensation
and profit were found in the difference between carload and less-
than-carioad rates.(l}

Prior to 19227 the Commission was without regulatory juris-
diction over forwarders. "Expres:s corporations” were sudject to rate
and other regulations, but were not required to obtain certificates.
They were defined by statute a: thosze "engaged irn or tramsacting the
business of transporting any freight, merchandise or otner property

for compensation on the line of any common carrier,” and were common

carriers. (Public Utilities Act, secs. 2(k) and 2(1).) "Express

corporations"”

ordinarily pay corriers, over whose lines they operate,
rates fixed by contract, while forwarders pay the tariff rates of
carriers %0 waich they tender frelght for shipment.

In 1632 the Commission completed a2 gemeral investigation of
trenzportation conditions in California, and in making certain legls-

lative recommendations, stated Ln part as follows:

(1) At one time certein railroads attempited to enforce rules which
in effect forbade the combination of goods belonging to several owners
for the purpose of obtalining a carload rating Oy means of forwarding
agents. But the courts held that reilrosds did not have the right to
make the ownership of goods tendered for common carriage the test of
thelr duty to recelive and carry. ZL.C.C. v. Delaware, etc. R. Co.
(1911), 220 U.s. 235.




"In the past few years the npumber of so-
colled frelight forwarders has materially in-
creased. Their method of opératlion varies
but in general they undertake vo Dick up Ship-
ments at store door by truck, transport them
©o destination over the lines ¢of reilroads,
steamship lines or other common carriers and .
effect store door delivery ot polnt of destina-
tion by motor trucks. Througa rates are maln-~
talned for the entire transportaticn service
and there is 8 geuneral holding out To the pubdb-
1ic to undexrtake the through transportation of
freight from storc door to storc door through
the medium, in paxr®t, of other carrierz. The
Commzssion has construed Sectlion 2(k) defining
an express corporation ©o include the type of
freight forwarders referred to sbove in Re
Frost Fast Freight Service, 31 C.R.C. 663. All
TTeLgAt Lorwarders should be regulated.”

Transpertation Investigation, 33 C.B C.

ol, 9.

Two new sec¢tions were added to the Publlic Utilities Act Zn

93%. "Freight forwarders" wcre defined, declared to be comson ¢ar-

3

viers, and both "express corporations” and "freight forwarders” were

required to obteln certifica?gg 2or 81l opeiations commenced or ex-
tended after August 1, 1923. ’ Several forwarders thereupon Iiled
tariffs with the Commission. Applicant did not file tariffs Zmmedi-
ately, but during the past five years has bHeen involved in a number
of procecedings vefore the Commission, to wiaich oricl reference shouléd

be made before comsidering the present application.

1634 Procceding.

Ou Maren 18, 1934 applicont petitiomed for leave to file a
tariff, and explaiacd its fallure to file when The new section decaxe

effectivé by stating that the statutory smendments had not been called

(2) Section 2(ks) defimes a "freight forwarder” a&s ome "wbo for com-
pensation undertakes the collection and shipment of property of others,
and as consignor or otherwlise ships or arranges to ship the same vis
the line of aay common carrier ab the tariff rates of such carrier
and/or acting as comsignece of same rceeives such property,” and Lis &
common carxrlier. .

Seetion 50(f) relates to certification.

2.




to 1ts attention until March of 1934. Applicant alleged prior op-
eration as & "freight forwarder” between San Francisco and all points
in Celifornla, via the lines of common carriers. The primary issue
raised by that petition wes whether or not applicant ﬁad been oper-
ating &s a "freight forwerder” orm or prior to August 1, 1933, and
thus entitled to file tariffs ss such without first obtaining 2 cer-
tiflicete. After public hearing the Commission found that applicant
was & freight forwerder," and authorized end directed the filing

of a tariff. In 30 cdoing, the Commiscion preseribed several con-
ditionsg in the nature of specific Lnstructions that the tariff to be

filed should state explicitly the rates charged by applicant as &

"freight forwarder.” However, the Commission failed to make any
L

finding as to the extent of applicant's 1933 operations.

(3) Deeision 27102 in Applicetion 19362, issued on May 28, 1974,
found in part as follows:

"Applicent’s operations consist of locel drayege within the City
ané County of San Francizsco; collection ané shipment of property of
others via the lines of common cerriers to points both within and with-
ont the State of Cezliforanla, and acting as concignee and recciving and
dlstributing property forwarded to San Franciszco from points within
ané without the State of Califernla. In other words, applicant 'for
compenszation undertakes the collection and shipment of property of
others, and a3 consignor or otherwise, shins or arranges to cship the
same via the line of any common carrier at the tariff rates of such
carrier and/or acting &< comsignee of same receives such property.* #!

"Applicant picks up property at the shipper's place of dusiness,
signs a handéd tag or receint therefor, prepares & bill of lading which
Lt takes with the property to the depot of the carrier over whose
lines the gzoods are to ve transported. It likewise recelves goods
consigned to 1t &s conszignee, breaks bulk and delivers or reforwards
the shipment, collects charges and Lzcues freight vills. It does
not i1ssue bills of lading in 1ts own name a4z & carrier nor have Cuse
tody of the goods after delivery to another carrier on forwarded
shipments or before reeceipt from carrier on inbound shipments. Itz
role Ls sald to be that of an agent.

"No ome chsllenged applicant's right to file 2 tariff.”
(4) Sinee August 1, 1933 no forwarder may commence operation "be-

tween points' or extend operations "to or from sny point or points”
without first obtaining & cextificate. (Sectiom 50(£).)




Proccedings between 1934 and 193%9.

Applicant filed a tariff ip June of 1934, ané in November of
the same year Valley Express Co. filed a complaint (Case No. 3928)
alleging that that tariff did not comply with the conditions of
the 1934 order. Before hearing, ané in December of 1934, applicant
£iled s second tariff, which was intended to supersede the first
one. The second tariff, as to ¢ertalin commodlities, listed rate:z

between various named points. The Rivex Linmes filed a protest

sgainst the second tariff, in so far as it related to operations be-

tween San Franclsco and Sacramento and Stockton, upon the ground
that applicant had no prescriptive right detween those points. The
day before the second tariff was to become effective an order of
suspersion aad investigation was issued dy the Commission. (Case
No. 7946.)

The two cases were consolidated, and &% the hearing appli-~
cant submitted a third proposed tariff, asking the Commission to find
that the third 4ariff complied with the 1934 order, or to modify the
19%% order so as to permit the filing of such tariff. Decislion on
the two matiers was issued on Sepsember 30, 1935. (Decision No.
28252.) Modification of the 1934 order was denled, and 1t was found
that the proposed third tariff 41d not comply with such order, and,
as applicant had conceded that neither the first nor second tariff
had been prepared properly, the second tarifl then on file was
ordered camceled. The 1935 decizion also found that there was nothing

Zn the record to show that applicant had been operating as a "freight

(5) The first teriff did not containm any point to point rates. From
the beginning applicant has gsserted the existence of & preszcriptlve
right as & forwarder between San Francisco and all points in California
served by common carriers.




forwarder”" between San Francisco snd Sacramento and Stockton on
August 1, 1933.

The effectivenessz of the 1835 deelicion was stayed by the
filing of zpplicant's petition for rehearing, which wac granted.
Pehearing was sought upoh the ground that %o require publication of
rates to destinatlions beyond San Francisco would compel applicant
to engage in busimess as an "express corporation,” that forwarding
had no connection with transportation beyond San Franclesco, and
that applicant azsumed ao responzibility alter shipments had been
turned over to underlying carriers. On the same day that rehearing
wa s gfanted the 1934 application was reopencd for further hearing.
Decicslon was Losued in Mdy of 1638. (Decision No. 20838; 41 C.z.C.
327.)

The 1938 decision cstated that the distinction between "ex-
press corporations™ and "freight forwarders” does not concern the
relationzhip between the shipper ané the express corporatlon or
forwarder, but has to do with the relatiounship between the underlying
carrvier and the express corporation or forwarder. According to the
opinion, underlying carriers ordinarily deal with an express corpora-
~4on a8 another carrier, rather than a&s a shipper, and agree To.
nhandle its traffic st speciel contract rates, while forwarders are
those who, "having ascumed & carrier's undertaking wit shippers,"
accomplish the tranzportation by tendering goods as a 2hipper to the
underlying carrier &t the latier's teriff rates, andé not &z another

carrier under special contract charges. On the primary sssue of the

(6) Because the 1935 order was stayed, the second tariff was nov
canceled, but became effective on Octodver 13, 1825, when the statu-
tory period of suspension expired. Thus the first tariff was In
effect from July 17, 1934 until October 13, 1935, while the second
rapife was in effect from October 13, 1935 until canceled in June
of 1938, as ordered by the decislon on rehesring, hereinalter Cis-
cussed.




proper form and content of forwarders' tariffs, the Commiszsion con-
"cluded that such tariffs must cpecify rates for {orwarders' trans-
portetion service between polnts which they undertake to zerve, and
that the 1934 and 1935 order:z zhould not ve modified im this respect.
However, the 1938 decision also found that applicant possessed
no preseriptive right as a "freight forwarder,” ~  and ordered ampul-

ment of the 1934 and 1935 décisions, denial of the origimal 193%4

application, end cancelation of app%écamt's tariff then on file. Peti-

tion for writ of review was denled.

The present apvlication for leave
to file a tar.ilt.

Applicant now seeks leave to file a new tariff to take the
place of the one ordered canceled im 1938, alleging that the compiete
Lacts of its 1933 operations have never been presented to the Commis-
sion. A motlon to dismiss the application upon the ground that the

issues presented hed been determined by the 16338 order was denied.

(7} It was found that prior to August 1, 1933 applicant acted ac a
shipper'z agent to forward goods, assumed no responsibility after de-
livery to line haul carriers, and was not then operating as a freigat
forwarder, but merely as a drayman and forwarding and recelving agent.
However, the Commission found that after August 1, 1933 applicant made
certain changes in 1lts methods and practices, which rezulted in appli-
cant vecoming a freight forwerder. Theze chenges were found to have
oceurred after line haul carriers had published reduced quantity rates
and so-called "split delivery rules,” thereby Increasing opportunities
for profitable consolidation.

(8) Carley & Hamilton, Inc. v. Rallroad Commission, S.F. No. 16091.
The Commission's answer to the petition representea to the Court that
the ¢rucial gquestion arzued since the first hearing in May of 1934

was whether a freight forwarder 13 under the same duty as other com-
mon carriers to publish a tariff complyling with statute and Commission
rules, and that that was the only question presented in the Court pro-
ceecding. The answer pointed out that the Commission did not compel
applicant to do anything other than to cancel its unlawful tariffs,
and did not compel applicant to become an express corporation rather
than a freight forwarder. "It did male a finding that petitioner was
not actuelly a2 forwarder on August 1, 1933, dbut that fiading was upon
an Lasue collateral to the dominant iccue argued throughout the pro-
ceedinzs.”




(Decision No. 31676.) The matter was set for hearing on the merits
becguse of allegations that the existence of & prescriptive right
could be established by evidence never before presented, and to af-
ford epplicent an opportunity to support such allegations in & pPro-
ceeding where the existence of such & right was the primary issue.(g)
rhus the cuestion for determination 4z whether applicant's
1933 operations were those of & "freight forwarder” within the mean~
ing of thaet term ac clsrified oy the 1978 deciczion. Did applicant,
in 19%%, act &z o common carrier Oy ascuming responsibility to
shippers for %trapsportation of shipments to destination, and then
scecomplish such transportation oy tendering goods to other common
carriers 83 4 shlpper, paying the tarifl reves of such common COr-

If so, between what points in California did applicant con-'
duct such operations? Or did applicant, in 1933, act as & drayman
‘and agent for shippers in haullng goods to depots, zaking out bills
of lading, Shipping such goods for transportation by common carriers,
and assuming no responsibilily for shipments after delivery o such

common carriersz?

*

Consideration of the above questions 1s complicated by the
facts that applicant, at various times, nas been sdviszed by three

different attorneys, and has presented conflicting testimony con-

(9) " # %, the primery lssue in the past nroceedings concerned the
form of tariff which should be filed. No CommZigsion declsion prior
£o the one upon which the motion 1% pased attempted to define with
certainty the distimectlon between express corporations ané freight
forwerders. Inconsistencies in the positlon taken by applicent now
and in the past may be due o #he earlier uncertalinty &3 To statutory
constructsion. If applicant 1 able to present substentlal evidence
{n support of & prescriptlive right, an injustice will rezult L0 1P

15 not permitted To do so in & procecding where the existence of such
& right is not only directly Lavolved, but 18 recogznized by all par-
ti.es &5 being the domingnt fosue. (Decision No. 31676.)




cerning the nature of its 1933 dusiness.

In the ecarlier proceedings spplicant’s then counsel contended
+hat the atatute described and applied oﬁly to those who fun¢tioned |
as "forwarding agents” by receiving goods from shippers and, as the
latter's agent, chipping such goods to destination via the line of a
common carrier, assuming and incurring no obligation with respect to

(10)
the shivments after delivery to the common carrier.

Applicant's earliier factual showing was congistent with the
above theory. Its president testified that applicant did not cone-
tract with shippers to transport freight to final dectination; that
applicant’s responsibility ceased upon receipt of a signed bill of

lading from the carrier involved; and that there was no holding out

or assumption of responsidility for lose or damage after delivery

to the common carrier.

Applicent now contends ts 1933 operations werc those
of & "freight forwarder” within the mesning of that term as clarified
by thé 1938 decision. In the present proceeding applicant’s president

cestified that in 1533 applicant did assume responsidility for ing

(10} Tais contention was & part of applicant's argument to the effect
that to require publication of rates To deztinations beyond Sen Fran-
oizeo WOuUld compel operation &5 an 'express corporation.” Applicant
then urged that forwarding hed no comnection wikh transportation be-
yond Saz Franeisco, and that appllcant could not be compelled to file
rates beyond, because LT aszumeé no responsiblility after turning ship-
ments over to carriers.

The first teriff filed sfter the 1§34 order deserived applicant
as & "forwarding agent,” undertaking to pick up, naul to, and forward
shipmernts over the lines of common carriers, out assuming o responsi-
pility for loss, demage or delay efter gelivery to common Carriers
pursuant to shippers' Instructions. In the absence of speclific in-
structions, applicaent undertook to Sorward shipments over the line
neving the lowest tariff rate. ™me second tariff conteined simlilar
provislions.




(11)
transportetion of shipments through to finsl destination.

The record in the nresént nroceeding.

Applicant's entire factual zhowing in this proceeding was

presented through its president. Applicant's office has been moved
twice siﬁce 15%%, and its president testified that while 1937
records and documents were avalladble Zn 1934, most of the early
recordé had since been destroyed because further retention was be-
1ieved to be unnecessary, particularly in view of the 1934 order
regarding status as a forwarder. However, copies of certain 1937

(12)
freight dbilis rendered oy applicant were Introduced Iin evidence

(13)
as well as copies of cextain 1632 oills of lading. These docu-
ments were used in conmmection with various shipments which appli-

cant contends were handled by Lt as a freight forwarder.

(11) In explanation of his conflicting testimony, given at different
+<imes, the witness stated az follows:

fa. At that time the attorney we had instructed me to $o testi-~
v, ond that was not ny nersonal viewpeint om it, thaet was his intér-
retation of the law at shat time becsuse he sald 1l we azsumed the
esponsidility all the way through that we would become an express
ompany.

Q. Did you at that time inform your esitormey that 1t had always
neen the intent of Carley & Hamilton, and yourself personally, that
2+ was to hold itself out? A. I told hizm that was my theory.

Q. And despite that fact you testified To the contrary because
ne told you to? A. On his advice, yes, sir. (™»., ». 199.)

{12} According to the testimony the Lrelght b1lls presented covered
& portion only of the periods March 1 %o June 1, 1937, and November
and December of 1937.

(13) The copies of bills of lading were obtained by appiicant from
various common carriers, such az The Atchlison, Topeka & Santa Fe
Railway Company, Ssusalito-Mill Valley Express Company, Southerzn
Pacific Company, Merchants Express, Say Cities Trgnsportation Com-
pany, Pacific Motor Traausport Company, Napa Trancyortation Compenry,
Highway Transport Company, snd Soutn Coast Steamship Company.




Before adverting to such documents, some explanation must
be given of the traansportatiorn function performed by applicant as a
,{ stockholder and member of Federated Terzminals Coxzpany, Incorporated,
‘ which was organized in 1927. Stockholdcers of Federated Terminals
conalst exelusively of drayage concerns operating in Ssn Franclsco,
and applicant was one of the original stockholders. Vhen varioucs
common carriers entering San Francisco publizhed "door to &oor”
rates in addition to their "depot to depot' rates, they found 1%
necessary to arrange for local "pick-up” and Melivery" of shipmenis
handled by them uader such new rates. Federated Terminals, a non-
profit corworation, was orgenized beceuse the line~-naul carriers de-
sirved to do bucinezs with a single concern rather than with thire
or forty individusl local drayage operators. Federated Terminals:
entered into contracts with linme-haul carriers for the »erformance
of such pick-up and delivery service. Line-heul carrlers made con-
tract payments for such cexvice directly to Federated Terminmals.
Stockholder-draymen of Federated Terminals billed the letter for
services rendered by them. Zach drayman was pald by Federated
Terzinels only for shipments that sueh érayman had carried locally
for and on behalfl of Federated Terminals, which, in turn, had con-
tracted with line-haul carriers to perform for them the local pick-
up and delivery offered by such carriers &5 & part of theilr tranepor-
tatlion service. As stated, applicant was a draymen member of Federated
Terminals, and in that capecity was engaged in performing pick-up
and delivery service for variocuz rallroads.

One other fact should ve noted before discussing the shippling
documents introduced inm evidence. The 1933 tariff of The Atchison,
Topeke & Santo Fe Rallway Company (as well az tariffs of certain other

carricrs) provided for an allowance on "door to door” rates to a shipper

il.




who performed his own "pick-up” service, that i3, who caused his ship-
ment to be takem to the rail depot and there tendered %o the c&rrief.
with the above factsz in mind, we turn to the 1933 bills of
lading. Applicant contends that these bills of ladling represent
shipments which 1t handled as & "ereight forwarder,” and tendeéed £o

the lime-haul cerriers e & shipper under the regularly published

rates of such earricrs. A majority of such bills of lading represent

"door to Goor" shipments via the Sants Fe railroad from San Francisco
%o San Joaquin Velley points, Stockton and Sscramento. Applicant |
carried those shipments by truck from door to rall depol 1ﬁ San .
Bpenelsco. Santa Fe reilroad paid Federated Termipals for causing
these particular'shipments to be¢ hauled to the rall depot. Appli-
cant, &5 o drayman-stockholder of Federated Terminals, was pald Dy
the latter for "sicking-up” those shipments for the rsilroad. The
remuneration recelved oy applicant tnerefor was larger in amount thén
the allowance which a shipper would have received from Sante Fe rail-
road for %aking the goods to the reil depot. Applicant, a3 & local
drayman, indircctly and through +he medium of Federated Terminalé;
was.employed and paild by the Santa Fe for hauling these goods. It
could mot have acted in the dual capacity of & local draymen (as to
the railroad) and of a "freight forwarder” (as to the shipper) with
_reépect to the same shipment. .
The fact that applicent advanced the freight charges of lime-
haul cayriers for its regular customers does nov of i%tself estadblish
forwaﬁder‘sﬁatus, for “his was ané ic & common practice of Sen Fran-

(14) ,
civco draymen, as well as connecting common carriers. 3uch dray-

(14) - This practice was recognized dy the Commlssion in establishing
minimum rates for local érayage opeération under the City Carriers' Act.
(Ssee sen Framcisco City Carriers’ Tariff No. 1, Exhioit 45 herein.)
Rule. 100 of the drayage teriff, dealing wita "Advance Charges,” provides
rhatv "All charges on chipments advanced DY & carrier™ (local drayman)
Mooy the account of & shipper or conzignee will be payable on demand of
+he carrier making the advance.”

1l2.




men, including applicant, obtalned powers of attorney which authorized

them to act for andon behall of shippers(in making and receiving
1

shipménts and executing bills of lading. These documents were
and are filed by draymen with various line-haul carriers, together
with bonds guaranteeing payment of frelight charges.

Applicant introduced in evidence coples of a numder of bills
rendered Dy it in 1933. These dills may be divided ianto two c¢lasses,
those by which applicant billed its customers for relmbursement of
figight chargez which applicant had advanced for them, and thoze by
wﬁich customers were dilled an additlonal amount for services pera
formed by applicant.

The firast type of bill may be illustrated by one rendered
to Dennlson Manufacturing Company (Bi1ll No. 19992, Ex. 29), in connec-
tion with a shipment which moved from San Franclsco to0 3runswig Drug
Company in Los Angeles via Pacific Motor Transport Company, which is
an "express corporstion.” The vill reads: "For Amount Pacific Motor
Traﬁsport Co.'s F/B #209977 attd...vvreven. 2.29." The $2.29 repre-
sented the transportation charge of Pacific Motor Transport from Ssn
Pranciszsco to Loz Angeles. Tales chaxrge was advdnced by applicent,
which bllled Dennison Manufacturing Company for reimdursement. The
bill contains no charges for any servicesz that applicant may have
rendered. However, the Pecific Motor Transport tariff provided for
an allowance to shippers of 5 cents per 100 pounds on shipments ten-
dered to tnst carrier at lts depot. Applicant received ané retalined

that allowance on the Dennison shipment, anéd the amount thereol was

(15) .The faets that power of attorney forms were not signed by all
customers nor filed with sll line-haul carriers appear to e lmma-
terial in the determination of status, In view of applicant's tesvi-
mony that, so far as services and charges were concerned, no dis-
tinction was made between customers who had and those who had not
signed such & form.

1>.




applicant's only rezuneration, for the shipment was not consolidated
with others.
Mhe second type of 1933 billing contained gn additional

charge for services performed by applicant. For example, a bi%ls
. 1 }

rendered to 01 Moak Olive Ci1 Company contalned several 1tems ’

the first of which related 4o & chipment of olives transported from
Sap FPrancisco to Oskland by Bay Citiez Transportation Company, &
commen carrier vessel operator. Applicant advenced the 52 centes
comprizing that carrier's charge, 2nd dbilled 0ld Monk company for
reimbursement of the 52-cent advance, pluz 50 cents for 1ts own
services. Applicant's theory is that the total of those two charges

($1.02) represents applicant's charge as & "freight forwarder” for

transportation to destinmation. In the language of applicant's presia-

dent, the "draysge division” received 50 ceats, while the "forwarding
division” received 52 cents. As the applicant had advanced the 52
cents to the lime-haul carrier, the "forwarding division” made no
profit on the tramsaction. But in 19%3 there were no such séparate
"divisioas,'! and separate accownting records as o "arayege” and
"eorwarding' were not ctarted until April of 1934. Recapltulatlon
sheets of 1623 bills, produced by epplicent, showed thaet the amounts

of zuch bills were "droken down" into three classificavions - draysge,

(16) Bill No. 20017, Ex. 28, which is as follows:

"10 Cs  Olives Our Shed =. Bros. Oskland 320
Bay Cities Trans Freight Bill #78204 ettached

5 Ctn T Sauce Store $.®. Grocery Co %0
6 Ctns Arsichokes Lore United Grocers
8 ctns T Sauce Ztc  Store Tnited Grocers

5 Ctns Sauce Store U Groc Oakland
Bay Cities Trans Freight Bill #7C312 attached

Burton Partland Labeling bill attached




freight and tax. AllL advances by applicant to line-haul carriers were
recorded as "rreight,” and all earnings for services performed DY &p-
plicant were considered as "drayage"” earnings.

Applicant's president attempted %o diztingulish between ship-
ments which moved on epplicant's own form of vill of lading (claimed
to have been "freight forwarder” operation) and shipments which noved
on a shipper'é form of\bill of lading (c¢laimed to have been local
drayage operation).(IT' He testified further that & "different”
charge wes made on "forwerding service” than on drayage service, "be-
csusze we prepare the bill of lading and assume the responsibility"‘of
sransportation to final destinatlion. Yet the witng¢ss was unable to
point out any difference In ¢charges or revenue.(lO) |

It is significant that all of the 193% documents Llntroduced
1m evidence represent individual chipments, rather than "eonsolidated”
shipments, particularly in view of the fact that the ability to con-
solidate shipments at a profit made freight forwarding operations
possible and is responsidble for thelir existence. The record shows

shat consolidated freight was not haundled by applicant until 1834.

(17) The »ill of lading form prepared 0y applicant provided a space

+on the neme of the carrier tramsporiing the shipment. On such ford

esplicant appesred a3 "Forwnrding Agents for" the real shipper of the
goods, and also as "shippers.” The form ¢id not cesigpate applicant

es the carrier.

3) Regsrding the "different cherges,” applicsnt’s precident testi-
in part &z follows:

Mmat was the difference im met vesult in revenue to you between
skinments 2OVIng OV your own v41l of lading and shipments moving on
otmer bills of laiing whez you sdvanced +he freight charge? A. I
could not tell you the dilference.

"Q. Wes there any differcnce? Ao I could not say. Q. Do you
yaow of sny Gifferezces? A, Not offhend, no. _

"Q. You do nrov kn9w any, that is the answer, isn'i it? A I
don't kmow offhand, no.” (Tr., p. 197.)




Locel draymen, since August 1, 1933, as well as belore that date, mey
lcarry separate shipments %o carrier depots and sdvence carrier charges,
withou? having an operative right as a freight forwarder.(lg)

It was not until 19%4 that the publicatlion of reduccd guoentie-
ty rates (applicadble to gquantities of freight les3s than required to ob-
tain true "carload" rates) end so-called "umlit delivery” rules by line-

haul carriers inmerecased opportunities for rrofitable conzolidation.

Thes statement regquires & brief explanation. The sublication of re-

duced quantity rates by 1ine-hau; carrliers ¢nabled epplicant to handle‘
small shipments at rates lower than the individusl shipper could ob-
tain from such carrier. T™his was accomplishzd by consolidating many
small chipments into s single large lot, which applicent then shipped
at the relatively iower tariff rates of liac-haul carriers applicable
vo larger quentitiec. The "split delivery” rules, publiched later,
made 1t pozsible for applicant to comsolidate the shipments of various
shippers deztimed to many different points, a3 well a3 those decstined

to the same point.

(19) "Now, Mr. Carley, whet is there that you can not do as a dray-
man with regard tc separste cshipments that you can do L% you recelve

a certificate or recognition of prior operative rights as a forwerder?
A. Tell, in the first place under this recent decision 30270, *the mini-
mum rates are established and we must have a tarilf on file.

"0. I mean what Lis there that you can notv do with respect €0
separate shipments when you operate merely a8 a city drayman that you
can 4o when you operate as & forwarder? A well, a3 a forwarder we
can consolidate.

"q. I am esking you as to separate shipments? A We can con-
solidate separate shipments, exactly. * * *

, Q. * % # Yhy do you need a forwarder's operative right, eithexr
by certificate or of the nature of s recognition of prior operative
right, to handle separale individual shipments that you do not proposc
to consolicdate? A. Well, in +the first place to quote “hrough rateées
and assume the responsibility, you must have 2 cersificate LT you were
not doing it oun the grandfather date.

"3, You can transport shipments encd advance carrier's charges
whethey you have an operstive right or not, as a forﬂarder, Zsn't that
true? A, But we can not make any profit out of It. (P»., »p. 212-

213.)

15.




In 1924, upon publication of the rates mentlonmed above,
applicant began consolldating shipments and enlarging its scope of
operation. Nect a single 1923 shipping document introduced by appli-
caﬁt represents a consolidated chipment, aand spplicant's testimony
1s to the effect that it commenced forwarding concolldeted freight
1n April of 1934 via the lines of Valley ZExpress Co.

The evidence adduced shows that im 1933 applicent acted
as & locel drayman, and as & shipper's agent for the delivery of
shipments to lime-haul carriers. True freight forwarding operations
were not commenced until 1934. TUnder these circumstances, the appli-
cation for leave to file a tariff as a "freight forwarder” must be

denied.

Evidence in the above proceeding having been taken by
mxapiner Cassidy at public hearings in Sen Fraacisce, briefs having
neen filed, the matter having been submitted for decision, and
based upon the record and uporn the factual findings containcd in
the above opinlon,

IT IS HERERY FURTHER FOUND that Carley & Hemilton, Inc.,

a corporation, on and prior to August 1, 1933, was not operating as

e "frelght forwarder” witaln the meaning of sections 2(ka) and

50(f) of the Public Utilities Act, and possesses no prio? operative
rZght or certificate of public convenience and necessity as a "freight

forwarder.”

I IS ORDEXED that Application No. 22327 be and the same




is heredvy denied.:
Dated, 5:%, California, this 7~ 3 'Jday of

\
DA pdde it 2~ 1929

4 /

cmmiczloners.




