Decision XNo.

ORZ THE RAIDROAD COMMIS3ION OF THE 3TATE OF CALIFORNIA

a corooration, and PACIFIC ELZICTRIC
RATLWAY COMPANY, & corporation,

Complainunts,
vS. Case No. %62
ASBURAY RARPID TRANSIT SYSTEM, a
corporation, PASADENA-OCEAN PARK
STAGE LINZ, INC., a corporation,
ORIGINAL STAGE LINZ, INC., 3 cor-
poration,

LOS ANGELZS RAILWAY CORFORATION, }
E

Defendants.

S.M. Raskins, General Counscl, oy Woodward M. Taylor,
General Attorney, sand Mex E. Utt, for Los Angeles
Railliway Corpcration, compisinant.

FPrank Kerr and C.W. Cornell, for Pacifllic ZElectric
Railway Company, complainant.

Bart F. Wwade; and Vare & Berol, oy Wallace L. Ware

and D.M. Manning, for defendants.

Ray L. Chesebro, City Attormey, and Frederick
Von Schrader, Assistant City Attorney, for City
of Los Angeles, intervener on dbehalfl of defencants.

Hector P. Baida, for Bay Citles Transit Company,
intecrvener on behalf of complalinants.

BY TEE COMMISSION:

INTERIM CRDER DENYING MOTICN TC DISMISS

Complalnants operate passenger rall lines snd motor ¢coach

lines both withir and without the City of Los Angeles. Several

of such lines are operated into sad througa the Highland Park




and Garvonza Districets of that City. Defendant Asbury Rapild
Transit Systen, a certificated "passenger stege corporation,”
renders passenger transportatioo scrvice by motor vehicles between
polnts within Los Angeles and points outside of that CLv .(l}

The complaint alleges in substance that Asbury proposes,
and .publicly haz stated, that it would operate a motor coach ser-
vice for the transportation of persons locally betwcen downtown
Los Apgeles and San Pascusl Avenue snd Hougn Street(e), serving
all intermediate points along the route. The complaint alleges
that such service will be rendered dy Asbury st rates not approved
or fixed by the Commission, without obtaining & certificate of
public convenience and necessily, Iin viclation of certain restric-

tions imposed oy & prior Commission order granting & certificate

in connection with one of Asbury's intercity operations, aod in

2}
violation of section 50-1/4 of the Public Utilities Act. It

(1) On August 21, 1535 Originol Stage Line, Inc., changed Lts nanme
to Asbury Rapid Tronsit System by amending 1Us articles of lacor-
poration. On September 15, 153G Pasadena-0c¢cean Park 3Stage Line,
Inc., and Asbury Rapid Tronsit System were authorized to execute &
merger agreement (Dec. No. 32331, App. No. 22308}, under whlch thae
Asbury corporation, as surviving corporation, would acguire all
assets and operative rights of the Pasadens corporatiom. Aceording
to the answer herein, such merger took place 85 of the close of
business on Jeptemder 30, 192%. TFor comvenience the word "Asbury”
15 used throughout this Order in relerring to any of the defendants
named in the complaint.

(2) The intersection of San Poscuzl Avenue snd Hough Street is
two blocks from the boundery line between the cities of Los Angeles
and South Pesadeéns.

(3} The complaint also alleges thst Acbury's Amended Applicatlon
No. 21102, now pending before the Commisslion, seeks 2 certificate
of publle comvenience and necessily removing restrictions on
Acbury's certificated Los Angeles-Posadene~Mt. Wilson line, and
asusherizing local service between downtown Los Angeles and San
Pascual and Hough, and into South Pasadens and Pesadena. It is al-
leged that subcequent to the filing of the zoove application Asbury
sought end obtalned from the Board of Fublic Ttilities and Transpor-
tation of the City of Los Angeles, a permit Lo operave over a route
similar to tha®t cet forth in pending Applicstion No. 21102, and be-
tween downtown Los Argelcc and San Paccusl snd Hough.

2.




also alleges that Asoury hac plsced sn order for, and has obligated
itself to purchase, certain motor coaches to e paid for over &
eriod of time, sndé haz failcd to seck Commlission guthorlily for
ueh purchase or obtein approval of any egreemeat rclating to pur-
chase or use of such comches. Sueh purchase 15 alleged to be in
violasion of “he conditions of o Commission order authorizing the
sransfer of certein operailive T s to Asbury. Complalinantis ree-
quest that Acbury be ordered to show cause why proper applicatlons
sheuld no% be £1lcd with the Commission. They o sk that appro-
cers be Zszued, and that such further action be
takxen as may D nccescary to prevent the operation of local service
and the purchase of coaches in the sbsence of suthorization first
obtained.
pon the Ifiling of the complaint, Asbury £iled a writien
special appcarance in the nature of & demurrer to the complaint,
and aiso objecting te the Commisclion's jurisdlction. Jurisdiction
to hear the cozmplalnt was challenged upon the ground that the opera-
tion complained of would be entirely within the City, would not ¢
connected with or am integral part of any other opera otion, and that

the Board of Public Utilities snd Tromsportetion of the City of

1oc Angeles hes exclusive jurisdictlos thercover. In that pleading

-

Asbury claimed that certein allegatlions on information and pelicef
are surolucage, ancd ralse no i3suc. It was asserted 2130 that'theh
complainants allege & comnclusion Lo the effect that Asbury will
violate section 5C-1/4 without alleging fects in support thereof,
and that such coanciusion is surplusage snd does nov ralce any

lssue within the Commission's jurisdictlion. Asbury requested a
nearing, before the full Commisslon, "of arguments on the jurisdic-

*2onai Lasue hereinadbove aised.’




-

Complainants answercd Asdbury's special appearance, and. the
Commission thereafter set the complaint for hearing before onc of
sty exeminers. Answer was filed at the hearing. As peraivted by
Rule 15 of the Commission's Rules of Procedure, Asbury did not
concede jurisdiction by the filirng of an answer, odut moved to dis-
miss the compicint upon the ground that the Commission 1s without
juriséiction of the subject matter thereof. Cral arguments were
presented, exhidbits were latroduced in connection therewlith, and
the matter was submitted for such action as the Commission may
deem appropriate.

he pleadings railse severel issues involving rateés, certi-
fication, and the effect of prior Commission decisions, and call
for construction of the Constitution and the regulatory statute
as applied to the facts. 3But the primary issue 1s whether a certi-
ficate must be obtained for that portion of the trensportation

activitics of a certificated "passenger stage corporation” which

consists of the rendering of transportation service on & perilcular

wus line whose termini and route are wholly within 3 given munici-
pality. On this issue the pleadings show that ASsbury intends %o
inaugurste such activities, but the complaint does not allege and

+he record does not show actual commencement of the service which,

as the answer states affirmatively, would be commenced. However,
cutside of the present record, and subsequent to the hearing, the
Commission has deen advised by ex parte statements that such is

the fact. % may well be argued that the complalnt 1s premature

as Lo “he alleged service to de inaugurated in the future. Accord-
ingly, we are of the opinion that under the circumstances complslnants

should file an appropriate amended complaint. We should not cismiss




the complaint becausc of a 7ossible defect &3 to & portion
allcgatlions, and we think L% cleaur that the Commisszion 1os

diction to cntertein o complalnt alleging violation of the

and of Commission orders.

Asbury's motion to dlumivs will bC denled. The complsint
ve se¢t for hearing oun thé merits. AT such neariag the parties
be expected to present cvidence as Lo the facts, or to stipu-
thereto. And az & final ceclsion upon the Ilmportant legsl

ed may vitally alfect net only various transportation
invoived Zn this proceeding dbut others as well, the Com-

L)

mission will then arrange for & further and full argument of such

lssues.
IT IS ORDERED that the
motiocn to dismiss 2€ and 1t is neredy led, and the comnlaint

is set for hearing oefore Commissioncr Vaxefield, on Wednescaey,

the 10th day of Anril, 18940, at ©:30 o'clock A.M., in the Courtroonm

of the Railroad Commicsion of the S5tate of California, dtate 3Build-

ing, Los Angeles, Californis.

IT I35 ZER=BY FURTERR ORDERED that complainants may file an
ameaded complaint not less than ten days prior to the qatée of hear-
ing above designated.

Dated, 3an Francisco, California, this 18th day of March,

Glko.
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