Decision No. “=/iW¥3

BErORE THZ RAILRCAD COMMISSION OF THE STATE OF CALIFORNIA

o T T
In tho Matter of the Investligation, on R N
the Commission's own motion, into the o e b e b e e T
operations, rates, caarges, contracis, Case No. 4360
and practlices of WILLIAM M. CAPEXN.

HARRY A. ENCELL, for respondent

FRED N. BIGELOW, Z2or Pacific Southwest
Rallroad Assoclation

EY TEE COMMISSION:

CPINIONXN

This 1s an investigatlion on the Commission's own motion into
the operations, rates, charges, contracta, and prac%ices of
Willlam 4, Capen, respondent herein, for the purpose of determining
whether or not he is or has been owalng, controlling, operating or
nmanaging any motor vehlicle used In the transportation of property for
componsatlon over any »ublic alghway In this state between fixed
termini, or over a regular route, viz., between Sacramento and North
Sacramento, on the one hand, and State Line, 41 Tahoe, Bijou, Fallon
Leaf, Camp Rilchardson, Meyers, Eckheo Summit, Xyburz, Riverton, Vade,
Twin Bridges, 46 Mile Pos%, Camp Sacramento, and intermediate points,
on the other hand, as & bighway common carxier, as defined by
Section 2-3/4 of the Public Ttllities Act, and by Section 1(g) of the
Highway Carriers! Act (S%ats. 1935, Ca. 223, as amended), without
first having secured f{rom the Rallroad Comnisslion a cexrtificate of

public convenlence and necessity, and witbhout possessing any other




operative right thorefor, in violation of the provisions of

Section 50=3/4(c) of the Public Utilitles Act, and in violatlion of the
provisions, conditions, and restrictions of radlal higaway comzon
carriof pormit No. $4-462 and of bigaway coniract carrler permit

No. 34-459 which previously nad been Issued to respondent vy the

Commission.

A public mearing was Rad bdefore ixaminor MeGetvtigon on

Septembor 12, 1938, at Bijou Lodge, Lake Tanoe, and on lMarch 20, 1939,

&t Sacramento, whon evidence was received and the matter was subnitted;

1% 13 now ready for decision.

At the hoaring twenty-seven public witnesses testified and
fourteen exhibits wore filed. Included among the witnesses, all
called by the Commission,.were sairteen resort owners from the Lake
Tahoo region, a nuxmber of reiall merchants Irom the same ares, and
ropresentatives of wholessle houses in Sacramento distriduting throughe-

cxt that territory.

The record shows that respondent, operating under the trace

name of Leke Velley Truck, is now and for some time past has been
conducting & tri-weekly seansonal motor truck vransportation service,
from approximately May to Sopiozber, botween Sacramonto and tho Lalko
Tehoo poinss enwzerated, over the fmerican Canyon FPlacervilloe roﬁte,
oz U. S. Eighway S0.

The record further shows that a rathcr varied and com=
prehensive group of commoeditles has been ‘transported, including
grocerios, paper products, electrical and plumbing supplles, frosh
and smoked meats, produce, liguers, itobacco, &ry g£oods, and sundxy
other commodities useful in and necessary to the conduet of a esort

busineas., Respondent has also served various local morckants waoe cater




to suchu pleces of dDusimess, thelr patrons and exployees, and the

more permanent residents of the Lake Takoc reglon.

Respondent formerly wos employed by tihe El Dorado Motor
Transportation Co., Lid., a cortified highway common carriler operatving
betwoen Sacramento and Lakxe Tanoe resorts, IEither In the fall of 1936
or the spring of 1937 réspondent decided to go Irnto the transportation
buginess for himself, and, in the oarly spring of 19837, wlth the 1des
of cdeveloplng suchk business, respondent’called uwpon merchanta anc
resort owmers at Lake Takoe and along tho Sacramento-Lake Tahoe route
via the American River Canyon and %0léd them thet he would operate a
tri-weekly round trip servico between Sacramento and Lake Tahoe resorts,
anéd Intermedlate points where trafflic¢ was avallible for handling,
and asked for thelr patronage. As horecafter pointed out, many of those
having skipments originating at Sacramento or coming {rom Bay Area
points vie Sacramento, turned all or part of suck trafflc over to
Capon for hauling, e¢ltzer oubt of friendshkip for him, or beczuse of
bis active sollclitation. It 13 =ignificant that almost without
excoption those witnesses who testifled to having enterod Into
arrengements with respondent for hauling thelir commodities, had
formerly dealt with EL Dorado liotor Trazsportatlion Co., Lid., and in
many ¢2s503 conﬁinued %0 givo Lt somc business after Capen cormmenced

hauling for them.

That Copen actively soliclted thls business X3 not open to

guestion. Sevoral witnesses testifled fhat thoy gave Cepen all or

part of thoir business alfter he approached them In the spring of 1937

ané asked them to use bl sruck. Armonz these were Selden Willis, of
Connolly's Bijou Imn, Meiger, zn eloctrical supply and gasoline dexler
of Bijou; Albert Martin, a gemeral store resort owner of Riverton, on
the highway to the Lale, Fred Sprigss, & resort owner, located about
36 mllos east of Placervillo, Al Eyburzs, owmer of Xyburz' resort, alse
on the Americon River Canyon Highway, and H arvey Gross,—manager of the
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Sacramento Meat Co., wholesale butchers, who promised to patronize
respondent after Capen told him at Lake Tchoe that he wasz golng Into

business for nimzelfl.

Other witnesses testifled that they had heerd of Capen's
servico snd that when they saw him they roquested im to kaul r;r thom.
Such wero Harold Matthias, of Zcho Summit Lodge, who had known Capen
for 25 years, Ralph Plimpton, o resort omner located S miles south of
Bijow, who started using Capen'’s service following hls brother's
rocormmendation, H. F. Lewrisht; of the Grove Resort, énd Jobn 5. Spencer

of Twin Bridges Resort, 43 mliles east of Placerville.

Several wholesale houses at Sacramenﬁo, In addltlon to the
Sacramento lMeat Co., also used Capen's sorvico. J. Z. Vandernoff,
sales manager of Bexr% MeDowell Co., waolesale groéers, stated that
while many shipments were transported by regpondent dvxing the 1938
season, several other carriors were also employed. Omn many occasions,
routings were controlled by his customors, who preferred to use

carriors of thelr own selectlone.

Reginald Tipper, saipping clerk for McXesson Robvins, Inc.,
Kirk~Goary Division, testiflcd that respopdent'é service was Tsed

primarily to kandle shipments of llquox requiring expedited delivery.

Previously, he stated, this traffic was carried by E1 Dorado.

Edward Bummell and T. R. West, Y.M.C.A. oxecutives connected
with the summer camp 1ocated 66 miles from Sacramento, gtated that
following conversations with Capen, 1t was declded o glve hinm
practlcally all traffic moving to the Camp, because he delivered
directly %o the caxp, as opposed to tac roadside delivery rendered by

other carriers, principally E1 Dorado.




Some 15 other shippers descrided the arrangements with
respondent to transport thelr tonnage. Included among them were
other Sacramento wholesale distridbutors, and grocers, bakers, plumbers,
service statlon operators, ant resort owners engaged In business at
points In the Lake Tahoe regior involved in this inguiry. These
srrangements consisted generzlly of a proposal by respondent to trans-
rort all or a part of the prospective patrons's frelight, to which the
patron responded by turning owver te responden% from time to time shipe
morts over which tke patron controlled the routing. It can hardly be
sald that such loose arrangements achleved the dignity of mutually
binding contracts, out rather indlcate that respondent would take

whatever business he could ge<t.

When respondent was offered patronage, either zs a direct
result of his sollecitation or otherwise, tho evidence shows it was his
practlce to present the prossective patron with a writtern form contract
which he would request the patron to sign. In some cases the contract
was signed by the patron. In other Instances the patron rcfused to
sign the contract, but respondent nevertheless rendered him service.
There 1s no evidence that respondent ever cdeclined to give service for
that or any other reascn. ZEight of the contracts were Introduced iIn
evidence, and tkhe fterms of others, both written and oral, appear fronm

the testimony of the skhippers. In most Instances the written agreements

£2il %o descrive the commodlties to be transported or the tomnage to

be hanédled. Undex some agreements calling for the transportation of
all skipments by respondent, tho skippers turned over to him only a
small percentage of their business, continuing %o utilize the services
or other carriors for the balance. TFrom the s hippers'! standpoint

these agreements, both written and oral, lacked vitality. Nothing in
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the form or use of either the written or oral coatracts in any
manner qualified respondent!s holding out as a common carrier 3o

distinctly manifested by the other facts in evidence.

The record is clear that respondentts service is open and
aveilable to all spippers of a class waich he serves and who desire
to use it. It is also conducted usually and ordinarily over publlc
nlzhways detween the fixed terminl of Sacramento, on the one hand,
and State Line, Al Tshoe, Bljou, Fallen Leaf, Camp Richardson,
Meyers, Echo Summit, Kyburz, Riverton, Vede, Twin'Bridges, 46 Mile
Post, Camp Sacramento and points in the vicinity thereof and
intermediste thereto, on the other hand, and over a regular route,
viz., over the American River Canyon Route via Placerville, on
U. S. Eighway S50. The operation, therefore, 1s that of a highway

common ¢arrier.

A cease and desist order should issue, and, there being no
extenuating circumstances, the attorney for the Cormission will be
directed to institute procesdings for the Lmposition of appropriave

penalties.

An order of thls Commission directing the suspension of an
operation is in its effect not unlike sn injunction by & court. 4
violation of such order constitutes a contempt of the Commissione.
The California Comstitution and the Public Utilities Act vest the
Commission with power and authority to punish for contempt 1n the
some menner and to the same extent as courts of record. In tne
event s person is adjudged guilty of contempt, a fine may be imposed
1n the amount of $500, or ke may be imprisoned for five (5) days, or
Yothe C.C.P. Section 1218; Motor Freight Terminal Co. V. Bray, 37

C.R.C. 224; re Ball & Hayes, 37 C.R.C. 407; Wermath ve. Stamper,

36 C.R.C. 458; Ploneer Express Company v. Xeller, 33 C.R.C. 37l




ORDER

A public hearing having been had in the above-cntitled
matter, evidence having been received, the matter having been duly
submitted and the Commission being now fully advlsed in the

premises:

IT IS SEREBY FOUND that Wiillem M, Capen, an Individual,.
operating under the fictitious name and style of Lake Valley Truck,
tze rospondent aerein, has been, slnce 1937, aad now ls operatirg
s seascnal service as & kighway common carrier, &s dellired by
Section 2-3/4 of the Public Utilitles Act, between fixed terminl or
over regular routes, to-wit, between Sacramento, on the one hand,
end State Line, Al Takhoe, Bijou, Fsllen Leaf, Camp Rickardson,
Neyers, Echo Swmmit, Kyburz, Riverton, Vade, Twin Bridges, 46 Mlle
Post, Camp Sacramento, and Iintermediate points, on the other hand,
axd over the public highways cesignated as Ue. S. Highways SO and 40
and State Highweys 28 and 89, without having first obtained from
the Railroad Commission a certificate of public convenlence and
necessity, and witkhout other highway common carrier operative rights

therefor, in violation of Section 50-3/4 of the Public Utllitles Act.
Based upon the opinion and findings hereln,

IT IS EERESY ORDERED that respondent, Willlsm M. Capen,
an individual, operating under the fictitlous name and style of TLake
Valley Truck, immedistely cease and desist fron conducting or

continuing, directly ob 1ndirectly, or by sny subterfuge or device,

any and £ll of sald operations as a highway common carrier, as set




forth hereinbefore in the rindings of Yact, unless and until he

anall have obtained from the Rallroad Commission a certificate of

public convenlence and necessity therefor.

The Secretary of the Railroad Commission is directed o
cause personal service of a certified copy of thls declsion to be
made upon said respondent, William M. Capen, and to cause certified
copies thereof to e malled to the District Attorneys of Sacramento
and E1 Dorado Counties and to the Deparfment of Motor Vehiocles,

Cd ifornla Highway Patrol, at Sacramento.

The effective date of thls order shall be twenty (20) days

after the date of service thereof upon respondent.

7
Dated at S Francisco, Cslifornla, this Zé day of

April, 1940Q.

=\

COMMISSIONERS.




