LD
Decision No.

BEFORE THE RAIIROAD COMMISSION OF THE STATE OF CALIFORNIA

In the latter of the Investigation,
on the Commisslion's own motion, into
the highway carrler ope*ations rates, Case No. 4368
charges, contracts, and b“&Ct;QGS of

DIANOND FREICET LINES INC., a

corporatlon.

EDWARD M. BEROL and THOMAS J. EUCKIEY,
for Respondent,

FRANK LOUGERAN for Legal Divisiom,
Iransportation Dept.

BY TEE COMMISSION:
02z N IOXN

Respondent is a highway contract carrier. The purpose of
this Investigatlon 1s to determine whether certaln specified shipments
were carried Dy respondent at rates less than the applicadle minimum
rates established by Commisslon Decision No. 30370, as amended, and,
1f so, whethor respondent should be required to cease charging less
thoan minimum rates and to collect undercﬁarges, and whether
respondent's permit should be cancelled, revoked, or suspended for

such violations.

An exhidit attached to the order of investigation lists

16 specific movements of property in connectlon with which the vio-

latlons are alleged to have occurred. At the hoaring six of the

specliied movements were oliminated from the scope of the investigs-
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tion and no proof was made as to these items.

The ovidence and arguments of counsel principally concern
1

eight ol the movements listed in the order of investization.

These are all of simller character. ZEach involves the transport-
ation of fibreboard boxes, Ifolded flat, welghing between 4800 and
18,000 pounds, from Qakland to lModesto, for either the Tri-Valley
Packing Company or the Pacific Grape Products Company. The lot

of goods Involved In each of said movements was accompanied by &
separate blll of lading which was tke only shipping document issued.

The minimum rates apnlicable to this trafflc are those
for distances of 108.5 mlles, that belng the constructive mileage
between Oakland and Modeatosz) Under Decision No., 30370, as
sxended, the chipments are subject to the third class rates(S)
for the distance stated for the respective welght brackets, to-wit,
37 cents per 100 pounds, minlmum weight 4,000 pounds; 27 cents per
100 pounds, minlmum weight 10,000 pounds; and 25 cents per 100
pounds, minimum weizht 18,000 poundsgé) except that, pursuant to Rule
40(d), where the charge computed at the rate applicable to a minimum
welght greater than the actual weight is lower than the charge based
on the actual woight of the shipment, the lower charge applies as

minizmam; ancd except further, pursuant to Rule 40(e), that if there

(1) Items 3, 4, 5, 7, 8, 9, 10, and 15 of Exhibit "A" to Order
Inutituxing Investigation.

(2} Rule 40(c), subparagraphs 1 and 2, Rule 45(0), Appendix "A" to
Doc¢islon No. 30370, as amended by Decislon No. 30688; and
Rule 40(¢), subparagrapn (4), Appendix "A" to Decision Noe

30770, vas smended by Deci sion No. 30378.1n Case 4088, Parts
U and

(3) Western Classifiicatlion, Page 89, Items Nos. 7, 31, and 34.
(4) Section 3, Appendix "A", Decision No. 30370.




lower common carrler rate for the same transportation, that
shall apply as minimuz. Three of the shipments, those occur-
on April Sth and 22nd and lMay 26th, 1938, welghing over 11,250

pounds, were subject to the common carrier carload commodity rate of

nine cents pexr 100 pounds(s) or tean cents per 100 poundsfs) both

rates subject to & minlmum welght of 30,000 pounds. The others
were subject to the 27 or 37 cent rate, according to thelr respective
wolghts. QRespondent charged In some cases nine and In some cases

ten cents per 100 pounds applied to the actual welights of the

respective salpments,

Both in the »ecord and in its brief, respondent admltted
that the minimum rates properly appllicable to the various shipments
wore those Just stated, and that the ratec actuclly charged were in
viclatlon of that decision, as amended. Applicant's traffic manager
stated he had not attempted to rato these movements‘aé separate
shiprents but as partial lots of larger shipments welghing not less
than 30,000 pounds, and therefore ke had applied the lower rates
appllcadle to 30,000 pound zhipments. The shippers for whom the
service was performed, he said, were in the‘habit of ordering these
cormodities from those from whom they purchssed tkem In 30,000 pound
lots. Delleving that 1f the shippers had ordered their commodities

in lots of 30,000 pounds or more, the entire lot skbould be considered

(8) Item No. 7120; Colum "A" rates Indices 7 and 500 Item No.
7130 A.T. & S. Pe Ry. Tariff No. 12375-0, C.R.C. No. 690,
Item No. €912-D; Columm "2" rates Indlces 10 and 3485 Item
No, 6914-l Southern Pacific Company Freight Tariff No.
730-2, C.R.C. No. 3353, Item No. 17410; Column "A" rates
Item No. 17460 Pacific Frelgat Tariff Burean Tariff No.
34"‘0, C-ROC. 1\700 556 (IJ- F‘o Potter S&I‘iGS)o

Item No. 7120; Colurn "A" rates Indices 7 and 500 Item Noe
7130 and Supplement No. 15 to L.T. & S Fe Ry. Tariff No.
12575-0, C.R.C. No. 690. Item No. 6912-D; Column "2" rates
Indices 10 and 3485 Itex YNo. 6914-Y and Supplement No. 47
Southern Pacific Company Freight Tariff No. 730-D, C.R.C. No.
535%. Item No. 17410; Column "A" rates Item No. 17460 and
Item No. 4 Supplement No. 140, Pacific Freight Tariff Bureau
Tarlff No. 34-0, C.R.C. No. $§56 (L. . Potter series).

Tariff of Increased Rates and Caarges X-123 C.R.C. No. 7 of
J. P. Eaynes, Agent.
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as & single chipment, he therefore applled thoe rate applicable to

s shipment of that welght.

Under Rule (40(a) of Decision No. 30370, as amendec, the

retos specified therein are appllcable "for tho transportatior of

'shipments'! as defined in Rule 10(g)." Rule 10(g) defines =

shipment as follows:
"SEIPMENT means & quantity of freight recoived

from one skhipper on one shipping order or one bill

of lading ot one point of origin at one time for

one consignee at one destimation.”
Each of the less-than-20,000 pound lots referred to moved under &
separate shipplng order or bill of lading, and all but two were re=-
coived on different days. Under these circumstances, it would
appesr that even a casual consideration of the characteristics of
the traffic, in the light of the definition of the term "shipment,”

should readily have made it plain tkat each movement comstituted a
separate shipment which, under the order, waz requlred to be rated

according to its iIndividual characteristics.

Respondent's traffic manager was unable to point out any-
thing in the language of Rule 10(g) whick might have confused him,
¥Vr. V. F. Ramos, president of respondent corporation, however, sug-
gosted the deviatlions arosc through the Inexperlence of tke traffic
manager who bad only recontly been assigned to such dutles, and
whose previous experience In transportsation had been limited to dis-
patehing trucks. It does not appear, however, that these violatlons
can plausibly be attributed to mere Inexperlonce. The lenguage of
Rule 10(g) is simple snd unequivocal and the facts were plain. A
simple reading of the rule should have been proof agalnst the error
mede. The facts suggest rather that the vielatloms occurred through
fallure to moke a reasonable effort to apply the rates established
by the oxrder.




Respondent should be directed to colleect resulting uhder-
charges end to cease and desist from further violastlons. An ap-
propriate penalty should also be Imposed. It appears to us, however,
that suspensiozn of respondent's cperating pormits would permenently
impalr respondent's business and result in undue hardsihip. The
attorney for the Commlission will therefore be directed to Institute
proceecings for the imposition of penalties under other provisions
0l tke Act.

WE HEREBY FIND:

(1) That respondent charged and collected compensation
in full at tkhe rete of nine cents per 100 pounds for the transport-
atlicn, as a highway contract carrier, on April 5, 1938, of a shipment
consisting of 356 bundles of fibreboard boxes corrugated, folded flat,
wolghing 11,250 pounds, Irom Kiedkhofer Container Corporation, Oakland,
to Trl-Velley Packing Assoclation, Modesto; that the mirimum lawful
rate established by Decision No, 30370, as amended, and required to
be charged and collected by respondent and all other highway contract
carriers for saild transportation was nine cents per 100 pounds applied
to a minimum welght of 30,000 pounds, and that the minimum lawful
¢harge for cald transportstion was the sum of $27.00.

(2) That respondent charged and collected compensation
in full at the rate of nine cents per 100 pounds for the transport-
ation, as & highway contract carrier, on April 22, 1938, of & shipment
conslsting of 590 bundles of fibreboard boxes corrugated, folded flat,
wolgaing 19, 600 pounds, from Xleckhofer Contalner Corporation, Oskland,
to Tri-Valley Packing Assoclation, lodesto; that the minimum lawful
rave established by Decision No. 30370, as amended, and required to be
charged snd collected by respondent and all other highway contract
carriors for sald transportation was ten cents ver 100 pounds spplied

to & minimum‘weight of 30,000 pounds, and that the minimmum lawful

5.




charge for sald transportation was the sum of $30.CO.

(3) Thet respondent cherged and collected compensation
in fﬁll at the rate of nine cents per 100 pounds for the tTrans-
portation, as a highway contract carrier, om April 25, 1938, of a
shipment consisting of 234 bundles fibrebourd boxes corrugated,
folded flat, weighing 8,400 pounds, from Kieckhofer Contalner
Corporation, Oakland, to Tri-Valley Packing Assoclatlon, lodesto;
that the minlmum lawful rate estabvllshed by Declision No. 30370,
as amended, and recguired to be charged and collected by respondent
and all other highway contract carriers for said transportation
was 27 cents per 100 pounds applied to a minimum weight of 10,000
pounds, and that the minimumr lawful cnerge for sald transportation

was the sum of $27.00.

(4) That respondent charged and collected compensation
In full at the rate of nine cents »er 100 pounds for the trans-
portation, as a highway contract carrler, on Aprlil 26, 1938, of a
shipment consisting of 133 bundles Librebozrd boxes corrugated,
folded flat, wolghlng 4,800 pounds, Irom Xleckhofer Contalner
Corporation, OQultland, to Trl-Valley FPacking Assoclation, Modesto;
that the lawful minimum rate estadllished by Declision No. 30370, as
amonded, and roquired to be charged and collected by respondent
and all other highway contract carriers for sald transportation
was 37 cents per 10O pounds, and that the minimum lawful charge for

sald trasnsportation was the sum of $17.76.

(5) That »eapondent charged and collected compensation
In full at the rate of ten cents per 100 pounds for the trans-
portation, as a highway contract carrier, on May 16, 1938, of a
shipment conslsting of 16E bundles Libreboard boxes corrugatéd,
folded flat, welgning 7,396 pounds, from California Contalner

Corporavion, Oskland, to Pacific Grape 2ProdGucts Company, liodesto;




that the minlmum lawful rate eostablisked by Decision No. 30370, as
amended, and required to be charged and collected by respondent
ancé all other higaway contract carriers for said trancportation
was 27 cents per 100 pounds applied to a minimum welight of 10,000
pouncs, and that the minlmum lawful charge for said tramsportetion
was the sum of $27.00.

(6) That respondent charged end collected compenssation
in full at the rate of ten cents per 100 pounds for the transe

portatlon, as a highway contract carrier, on May 23, 1938, of a

shipment consisting of 251 bundles fibrebosrd bozes corrugated,'

folded flat, welghing 10,956 pounds, from Californis Cortainer
Corporation, Oakland, to Pacific Grape Products Company, Modesto;
that the minfimum lawful rate e stablished by Decision No. 30370, as
amenced, and required to Yo charged and collected by recpondent
anc all other highway contract carrlers for sald tramsportation
ws 27 cents per 100 pounds applied to & minimum wolght of 10,000
pounds, and that the minimum lawful charge for said transportation
was the sum of Ji29.58.

(7) That respondent charged aend collected compensation in
full at the rate of ten cents per 100 pounds for the transportation,
as & highway contract carrier, or May 25, 1938, of a shipment con-
sisting of 167 bundles of fibreboerd boxes corrugated, folded flat,
welghing .8,517 pounds, from California Container Corporation,
Oaklend, to Pacific Grape Products Company, Modesto; that the
minlmum lawful rate established by Decision No. 30370, as amended,
and required to be charged and collected by respondent and all other
hlghway contract carriers for sald transportation was 27 cents por
100 pounds applied to s minirmm welght of 10,000 pounds, and that
the minimum lawful charge for said transportation was the sum of
$27.00.




(8) That respondent charged and collected compensation
in full at the rete of nine cents per 100 pounds for the trans-
portation, as a highway contract carriler, on May 26, 1938, of a
shipment conslcsting of 375 bundles fibreboard boxes corrugated,
folded flat, welighing 14,000 pounds, from Kieckkhofer Container
Corporation, Oskland, to Tri-Valley Packing Association, Modesto;
that the minlimum lawful rate established by Decision No. 30370,
as amencded, and reguired to be charged and collected by respondent
and all otker highway contract carriers for sald transportation
was ten cnts per 100 pounds applied to a minimum weight of 30,000
pounds, and that the minimum lawful charge for sald transportation

was the sum of £30.00.

Tne Commission having instituted the above investigation,
publlic hearings having been held for the taking of evidence, re-
spondent having admitted violations of nminimum rate orders Ilssued
by the Commission, briefs having been filed, and the matter having
been svbmitted for declsion,

IT IS ORDERED that DIAMOND FREICET LINES, INC., a cor-
poration, forthwith vroceed to collect all undercharges disclosed
by the reéord in this proceeding; report $¢ the Commlsslon under
oath the »rogress made in such collections within fifteen days
from the effective cate of this order; and to report to the

Commission under oath when such collections have been made.

IT IS FURTEER ORDERED that Dliamord Frelght Lines, Inc.,

a corporation, cease &nc deslst and herealter abstain from charging

anc collecting for transportatiorn, as & highwey carrier otker than
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& hlghway common carrler, rates less than the applicable minimum
lawful rates established bWy order of +this Commission.

The Secretary ls direccted to cause & certified copy of
this opinion and order to Ye personally served upon Diamond
Frelgnt Lines, Inc;, a corporation, and thls order shall become
effective on the twentieth day after the date of such personal

service.

Vi
.y

Dated, San rrancisco, California, this /& o7 day

of %}u VA , 1940,
e
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Comnissioners.




