BEFORE THE RAILECAD COMMISSION CF THE STATE CF CALIFORNIA

SCUTHERN CALIFCRNIA FREIGET
z corporation,

vs.

IARTO PASTRONI, JR.,

5. J. BISCHEOFT, for complainant.

PHIL JACOBSEN,. for Dalry Delivery Service,
Intervenor on behalf of complainant.

Cl C. S MLTTOA\\ OT‘ \:-l.-: - bv Fil—’-"\_‘ H Il..rDO"t,
Intervenor on vchalf of comnlulnanv.

VILDILM BROOKS, for The Ltchison, Topeka ond
Santz Fe Ruilwcy, Intervenor on behalf
O.. Corb_Lul»..w..vo

Z0GAN, for delendant.

MHISSION:

The comploi 18 ¢ Ll ¢ highway coxmon c“rr*c“

ges the defendenv, Merio Pastrone, zn individual, with un-

awfully engacing in the buciness of transporting property as a
v common carrier, for compensatlon, over the public highways

nic between fixed terminl or over regular

cdelen ‘ar*'s attorney a2t the nearing that
n2é been misspelled in the title of the
co*v int ond that t"c cefendant!e name is lario
°°et.onc. rther stivulated that the
vleadings could bo gocmed uuendcd 2ecordingly.




routes, tTo-wii: Dbetween San Jscinto and Eemet, on the one nand, ond
Los Angeles, on +vhe other hond. The defendant filed o formel answer
denying the allegations of the complaint and clle eging by way of
defense *hat the defendant lg engaged in the business of trancport-
ing milk for a group of indenendent milk nroducers in San Jacinvo

ené Eemet, collectively engeped in 2 limited partnership business

-

to lilk Produecrs Co=-operative

wnder the fictitious " 2n Jae

Milk Eauling Assocl s s defendant is not engaged in
the business of Naton 3 ‘ nire, cs 2 common carrier for <he

»ublic over the nublic highways ¢f the State of California.

The eose was heard on March 20, 1940 belore Examiner Broz
2t Los Angeles. At the conclusion of tThe hearing, the matter ves

submitted on the record, =2nd is now ready for decision.

first witress, s nilk
shiprer S : S 5e 2t San Jacinte, who shins
about thirty cens of mi rily to Los ingeles. The witness
that there are seven chiprers in Sen Jacinte and one shipper
Hemet who use the trucking service of the defendant to Los Angeles
every day, ineluding Sundays end holidays. These chippers, accord-~

ing to the witness, entered invo 2 co-epegative nilk heuling agree~
ment with the defendant on Moy 25, 19 J9§)%nae“ vnicn the defendant
agreed to tranchmort thelr nilk shioments to Los Angeles by nmolor
vehicle for 16 centes per ten zollon can, and return the empty cans
free of charge. The n2 GO ] tly by the shippers and
defendant was "San Joel - oducers Co-operative Milk X

Associantion.®™ The witnces 3 . short time after the

(2) 7 s of thi Lokl since veen changed to San Jacinto
llf qﬂuling L Let:

(3) Exuibit ¥o. 1 received in




signed, the defendent begern to hauvl zilk for the
rs frozn San Jacinto and Hemet te Los Angeles ané that
¢ has conﬁinuously renderced vhls ~ atlion cervice up to the
present time. The shippers wh
nurchase nrice of the defendant's truck,
¢ 5500 down peyment thereon. Thereafter,
cke wmoymentes on the truck from the rev-

enues received for hauling milk for the members of the Association.

Aecoréing to the witness, the zgreement of May 25, 1939
was unsaticsfoctory Lo certain shipper nmembers of the Association
becavce 1t nrovided that in the event of dissolution of the fLsso-
clatlon, the truck rurcheced by the defendant and used * ansport
the members! shipments weuld revert to and become the property of
the shinrers. A new agreement was therefore entered into with the
defendant on July 10, 1929, entitled "Limited Partnershiv of San
Jacinto Milk Producers Co-¢perative Milk Hauvling Assoclation,T under
vhich the defendant bec%zg 2 general partner ané the eight shippers

became limited partners. The drincipal place of business of +he

partnership was located at 1234 West Sth Street, Pomonz, Californic,

which 1s also the place of resicence of the deferdant. The limited

partners bound themselves to contridbute the sum of $£1.00 ezch to the

-

capital of saié pertrnershnip: they agreed to have thelr milk hauled

by the Assoclation and agreed to pay to the Association the zum of

16 cents for eacn ten gallon can of milk so nauled, the amount of

(4) Exnidit No. 2, the articies of limited partnership introduced in
evidence, stetes in varagravh 2 thereof as follows:

"The character of the business axnd the purnose of said partner-
‘ship is to nzul milk for its members from their cdairies to the
plants of distributors who purchase said milk and to acguire and
oI 3 tjggk or trucks apé other ccuinment recuired for such
SUrnose.” (Txphesic Sappiiedy

-3~




said payments to be deducted from the mllk checks of the limited
partners by the buyer or buyers of said milk 2nd pald by the lat-

ter directly to the gencral partner, i.e. the defendant. The second
agreenent also recuired the defencdant as & general parirner, to de-
vote 21l of his time ané effort to the active management and operation
of the businces of the sz2id partnership: to procure and naintain wori-
man's compensction insurance for employees of the partnership; to
procurc public lizbility and property dazage irnsurance on equipment
maintained by the partnership. Theagrecment moreover provided in

varagrarh 12 that:

"The general sartner chall contribute to szic
partnership assets his ecuity in the Chevrolet
delivery truck vhich he ig now purchasing and
using in said business. The balance of the
purchase ovrice of said truck and payment of 21l
other obligations and indebtedness Ircurred by
said partnership shell be made from the recelnts
for milk hauvled by the Ascociztion.T™

is services as general partner, the defendant zgreed to accept
net drofits from the business after payment of 211 indebtedness
L obligations of the partnershly and tre limited vartners agreed
to receive no share of sald profits with the understanding that:
The principal benefit 2ccerulng to the limited
partners from thelr membership in the Lssoclia-
tion is thc lower than preveiling rate at which
they will be able to have their =IlX hauled."
The zgreement assertedly created the partnership for a per-
ic¢ of ten years, but it also carried a provision for dissolution by
the general partner or gny three limited partrers upon thirty days

vritten notice to each of the other pertners. Upon dissolution, the

limited partners would receive back the $1.00 contribution which they

originally mede, but the remaining assets of the partnership, namely
the trucks and other tangible and irntangible property of the pariner-
ship would become the property of the general rartner, i.c., the

defendant herein.
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It was %ecstified that the proposed vartnership agreement
was discussed with an cttorney for certain milk buyers in Los Angeles.
Said attorney adviced the shippers that the zgreemernt would be legal
and that the transportation service to be rendered by the defencant
for the limited nartners would be outside the Jurisdiction of the
Commission and not sudject to its regulavion, provided the shippers
kad a "finencial interest®™ in the trucking egquipment. For that
reason, the members sgreed to contribute the sum of $1.CC each toward
the nurchase vrice of a truck. The witness commenting upon thisc fea-
ture testified:

"The reasonwe dld not like the first agreement

vas because it provided that the truck would

become the property of the Association upon

dissolution of the partnership. We did not

went to owvn a truck because we don't want to

be liable for bills or insurance or other ex-

penses and because the owmership of a truck by

the shippers was not contemplated in our orig-~

inal understanding with Mr. Pestrone.™

In September, 1939, the defendent's charge for kauling milk
was increesed from 16 cents to 20 cents per corm, without zmending or
nodlifying the partnership agreement and without holding 2 meeting of
vhe members of tae partnership, according to the wilness. EHe stated,
however, that it was generally understood by all the shippers thet
the inerease in rate was necessitated by virtue of the defendantts

increased operating expences due primarily to the fact that defend-

ant had been compnelled by the State Board of Eguealization to procure

B.E. license nlates and to.p2y a 3 per cent gross receipts tax upon
reyenves received from havling milk for the members of the partner-

ship subseguent to Jume 21, 1929.

(5) The rate was rccently reduced by defendont to 18 cents
in the samée manner.




Upon cross examination, the witness conceced that in April,
1939, the defendant had solicited the transportation business of all
the milk shippers in San Jacinto and had offered vo haul their milk
for 16 cents per can, and that ne nad asked for a contract for one

year to protect himself.

The next witness colled by the complainant was an employee
of the Commissiont?s transportation staff in Los Angeles, who testi-
fied that no permits nad been issued to the defendant or To the Asso-
clation authorizing the transportetion service involved, and moreover,
that no certificate of pudlic convenience ané nececsity had been
lesved to elther of sald parties a2uthorizing them to engage in truck
transportation service as a highway common cerrier. Upon cross exam-
Ination by defendant?!s attorney, the witness stated that defendant
had applied Yo the Commission for a2 permit 10 operate as & highway

contract carrier, using the neme of the San Jacinto Milk Hauling

Association as 2pplicant, and hed presenzeg\such application to the

Commission for Iiling on Jaxuary 25, 1940, gut that defendant was
iﬁformally advised at that time that a permit was not required in
so far a2s his operations were concerned. The witness also admitted
that thereafter a citation nad been issued to defendant requesting
him to aprear av the Commission's Los Angeles office on February 5,
1940 To discuss the nature of nls operations with 2 revresentative
of the Railroad Comulssion. and that prior to the latter date, the
defendant's attorney was 2dvised by “elephone that it would not be
necessary for the defendant To oppear in answer vo the citation in

sw of the vending comnlaint nrocceding.

(6) Exhidit No. 3 in evidence.




The foregoing testimony completed the complainant!s case
and defendant's zttorrney thereupon moved that the Instant complaint
be dismissed upon the ground that complainant had not proved that
defendant had been or is now engaged in the business of transport-
ing property as & common carrler, for compensation, over the public
highways of the state, between [ixed termini or over 2 regular route.
This motion was taken under advisement by <he presiding examiner,
whereupon the cefendant's attorxney called +tne defendant to testify

in his owm behalf.

The defendant testificd that the truck used by him is
registered with the State Department of Motor Vehicles in the name
of the San Jacinto Milk Heouling Association, and that he does not
havl milk in said truck for any persons other then members ol the
Association who signed the sccond agreement of limited partnership.
Eis operatioms started on sbout Jume 1, 1939 and in September, 1939
he opened 2 bank account with the Bank of Amerlcz 2t Pomonz in the
neme of the Association, noving first secured signature cards from
the verious members. Ee stated that he has full charge of the trans-
vortation operations and financial affairs of the Association and is

the only member authorized to issue checke and deposit morney In sal

bank account. The defendant testifled that the Assoclation now op-

»ates “wo trucks and that he heuls for 2ll milk shinpers located at
San Jacinto and Hemes; thot ne, personclly, paid the sum of $500 as

2 down payment on the first truck, and that the remaining payments
thereon were paid or are being paid from revenues recelved for neul-
ing milk for members of the Association. EHe zlleged that wher the
trucks are fully paid for, they will belong to the Assoclation, but
cuzlified this assertion by stating that in the event of a dissolution

artnership the trucks would belong to him. He asserted that




he monages the affairs of the Association and keeps the books and
records of trucking operctions and revenues. EHis truck makes daily
pickups of milk shipments in San Jacinto and Hemet at 11:00 P.M.
each night and delivers sald shipments to the Beverly Hills plant

of the Arden Dziry in Los Angeles at 4:30 AM. the following morning.
His truck travels over regular highway routes and betweer the came
points every day. including Sundoys and holidays. The Arden Dairy
Company malls checks twice 2 month to each milk shipper in payment
for the milk transported to the dairy by the defendant. The Arden
Talry deducts from each shipper's check the amoumt of the transpor-
tetlon charges for transportction rendered to each shipper by the
defendant, and meils 2 separate check to the defendant for the total
anount of the transportation charges of all the shippers. The cde-
fendant then deposits this check in the bank in the name of the
Ascociation, and later withdraws money ageinst sald deposit to »vay
for current operating expenses, opeyments on trucks purchased; and

to reimburse himself for services rendered for the Associationf7)
Under the present arrangement the defendant regerds the bank zecount
as nls personal property after operating expenses, maintenance and
fixed charges are pald, and no report of these expendivtures 15 made

to any shipper member of the Association; nor do the shippers have

any ecuity in said bdbank aceount.

Tac next witness called by the defendant is 2lso 2 member
of the Associztion engaged in the deiry business in Szn Jaeinto. He
testified briefly that the first and the second zagrecments referred

-

to above were entered into by the milk shippers ol San Jacinto and

(7) Upon cross examination, the defendant stated thot during the
first three monitns of nis overation, namely in the months June,
July ané August, 1939, there wes no bank account and the defend-
ant collected the transporvation charges and retained them after
naying opcreting expenses. At that time the balance of the rev-
enues received for transportztion service were regarded by him
25 nis own nmoney.




Hemet to save transportction charges and to secure better transpor-
tation service. Followiﬁg his testimony, counsel for deferndant made
a brief oral argument in support of his motion to dismiss the com-
plaint and argued that neither the defendant nor the Association have
conducted any operations as & common carrier and that the defendant
if sublect to the jurisdiction and regulation of the Commission, is

a nighway contract cerrier and thet in any evert the complalint should
be dismissed. The compleinent submitted the matter on the record

without argument.

Upon this record we mst first determine whether this
operation 1s being conducted by the defendant as a carrler or vhether,

as defendant contends, ne is engaged as 2 general pariner in trans-

porting property of the purported partnershin in its ecuipment.

We are of the oplinion that the record clearly establishes
respondent to be engaged on his own in conducting = carrier service
end that the agreement of July 10, 1939, »urporting to create 2
1izited partnership, is in fact no more than 2reuling corntract entered
into between the defendant as carrier andé the so-celled limited

yartners as shippers.

The record shows that the defencant originally solicited

the shippers to use 2 transportation service which ne proposed %o

esteblish and operate. The so—called limited portners testifled

that they did not intend to poscess any interest in the equipment

used to haul their sroducts. Nor ¢id they intend to become resporsible
for any of the expense incident to such transportation. It is thus
apvarent that what the defendant originally proposed to the shippers
was to transport their property for them. Simply stated, both the




shippers and the defendart desired that the defendant should haul
their milk at 16 cemts per ten=-gallon can znd that they, the shivpers,
should assume no responsibility for or in comnnection with such trans-
rortation other than to pay the agreed hauliné charge, but thet the
defendant, in so operzting, should not be subject Vo the Jurlsdiction
of the Railroad Commission. The desigrn to evade the Commission's

Jurisdiction is c¢learly evident from the testimony of one of tae

salpper witnesses to the ¢ffect that the aftorner who drew the so-

coalled partnership agreement advized that the transportation service

+0 be rendered by the defendant under the zgreement would be outside

the durlsdiction of the Commission and not subjeet to regulztion so

long as the shippers held some interest Ir the truck.

That the agrecment of July 10, 1939, can have no effect
except 25 2 transportation contract is clearly evident. The rela-
tionship actuelly created 2nd existing between the so-called limited
partners =nd defendant wnder its provislonc is In fact that of carrler
and shipper and this is not altered because the parties chose to ecall
it 2 partnership zgreement. Under it the defendant tramsportc prop-
erty, individually owmed by cach skipper, in trucks operated under

nis control and in fact ovned by nim. EHe alene is personzlly respons-

ible for a%l financial obligations incurred in performing the trans-

portation. The gross revenue is entirely comtrolled by him and the
net revenue or profit from the operation is his personal property.

Tn so far 25 the chippers are concerned, each agrees to ship his om
individual milk in defendant's iruck and obligates himself to pey only
for such trensportation service as is performed directly for kim. In

substance, the defendant under the guise of 2 general pariner is actually

(8) California Civil Code Sections 2483 a2nd 2485.




engaged as a carrier in serving the transportétion needs of the

shippers who 2re parties to the agreenent.

The evidence establishes that the operation so corducted
by the defendant is that of = highway common carrier. The trucks
operated by the defendent are serving 21l peréons shipping milk
from San Jacinto znd Eemet to Los Angeles. Thelr patrorage wes
procured and established pursuant to defendantts sollcitation. The

operation, being daily, is between the fixed vermini of San Jacinto
and Hemet, on the one hand, and Los ingeles, on the other hend. In
view of this record, the essential common carrier status of defend-
ant's operation is not altered by the fact thrat e is serving his

shippers under contract. Taic Commission has said:

"It is obviously not 2 prereguisite that %o be
classed as 2 common carrier one must underteke

to serve 2ll persons without limitztion of any
kind a2s to the place vhere his services are given

or the class of goods which he professes %o haul.
Nelther does theglimitation:impgsed regarding the

numbexr of shippers served or the requirenent of an
express contract in each case prior "to the rendi-

tion of the service necessarily f£ix a carrier's
operations as purely privete. In other words, if
the particulsr service rendered by a2 carrier is
offered to 21l those members of the public who can
use that partleuler service, the public is in fact
served, and the business is affected with 2 public
interest though the z2ctucl number of nersons served

is limitededs™ Re Jack Hirons, 22 C.R.C. 43, 51l.

The provision of the agreement of July 10, 1939, to the

effect that the cervice may be extended to additional shippers onrly

upon written consent of a2 majority of the limited portmers carnot
be considercd a2s any substantial or real limitation upon the service,
as the record shows that all milk shippers of San Jacinto and Hemet

are already being served thereunder.




The record is clear and convincing that the defendant has

| neld himself out to the public as 2 highway common carrier and that

ne does no* possess a certificate of public convenlence and neces-—
sity to so onmerzte, as reguired by the provisions of the above sectlion

of the Public Utilities Act.

Defendans's mosion to dismiss the complaint should be

deried and 2 cease ¢ desicst order should issue herein.

An order of +the Comxmission directing the suspension‘of
an overation is in its effect not urlike an Iinjunction by 2 court.
A violation of such order constitutes 2 contempt of the Commission.
The California Constitution and the Public Utilities Act vest the
Commission with nower and suthority to punish for contempt in the

same warmer 2né to the same exient as courts of record. In the

event 2 person ic adjudged suiliy of contempt, a {ine may be im-

posed in the amount of £500 or ne may de imprisoned for five (5)

days or botn. C.C.P. Sec. 1218; Motor Freight Terminzal Co. v. 3ray,

37 C.R.C. R24; re 32Xl 2nd HAaves, 37 C.R.C. 407; Vermuth v. Stamvner,

36 C.R.C 458; Pioneer Fxoress Comnanv v. Xeller, 33 C.R.C. 371.

ORDEER

A public hearing naving dbeen held on the above-entitled
complaint, the matier heving been duly submitted and the Commission

being now fully adviced,

IS LURERY FOUND that Merio Pastrone, an individual, is
2 nighway common carrier and is engaged in the trans-
shinments of milk, for compensailon or hire, from Sen
Hemet to Los Angeles, over the public highweys, upon reg-
ular routes and between fixed termini, thout zuthority Iroz this

Commission, and without heving a certificate of publie convenlence

-




50-2/4 of the Public Utilities Act.
Based upon the finding herein and the opinion,

IT IS HEREBY ORDERED that the defendant's motion to dismiss

the instant complzint, e and 1t is hereby denied.

IT IS HEREBY FURTEER ORDERED that Mario Pastrone shall cease
and desist direcctly or indirectly or by any subterfuge or device from

contiruing such operations.

IT IS HEREBY FURTHER ORDERED that the Secretery of this
Commission shall cause 3 certified ¢opy of this decision To be per-
sorally served upon Mario Pasirone, and that he zlso cause certified
coples thereof to be mailed to the District Attorney of Riverside and
Los Angeles countles and to the Board of Public Utilities and ITrans-

portation of the city of Los Angeles.

The effective date of this order shall be twenty (20) days

after the date of service of this order upon the defendant, Mario

Ja”'ﬂ/

Pastrone.

Dated at Saon Franeisco, Califorala, this

A , 1940. )
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