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2Y THEE COMGLISSION:

LEIXIOXN

These proceedings invelve an investigation by the Com—
mission upon 1ts own motion Into the operations, rates, charges,
contracts and practices of J. Nelson Xagarise, an individual, and

J. Nelson Kagarise, doing business as Puente Truck & Transler Co.,

and Keystone Express Company.~ They also involve 2 similzar investi-




gation of the following assoclatlions: Cooperative Merchants of
Riverside; Cooperative Merchants of Pomons Valley; Channel City
Merchants Assoclation snd California Shippers Assoolation. The
purpose of the investigation is to determine whother or not the
respondents, individually or collectively are engaged in business
as express corporations or freight forwarders, as defined in
Sections 2(1;). and 2(ka), respectively, of the Public ﬁ‘cﬂ.l‘itiez
Act (Statutes 1915, Chapter 91, as amended) without possessing &
prior right to do so and without £irst having obtained from the
Commission & certificate of public convenifence and necessity'?
authbrizi.ng such operations as Tequired by Section 50(f) of sald
Act; 8lso whether or mot Kagarise in acting as agent’rSr the
consolidation of shipments wes violating cez;tain jroviaions of his
express tariffs and of Sections 17 amd 19 of the Public Ttilities
Act. ) | |

Two of the proceedings, namely Cases Nos. 4366 and 4386,

were consolidated for hearing and evidence was received therein at
public hesrings in Los A.né;eles in Jﬁnnm and Februery, 1959. The.
matters were then submitted , tut because of certsin changes in and
extensions of the opérations » the Comxission 'th.e’rea:ttern set aside
the submission and Lissued 1ts order in Case No. 4477, instituting
an investigation de movo into 'qhe' operations of the same and two
additional rospondenﬁa. A public hearing was subsequently had on
& consolidated record at Los Angeles on February 14, 1940, briefs
were 211ed, snd thereafter the matters were orally argaed before
the Commission exn banc at Sen Francisco om April 8, 1940, at which
time thoy were submitted and are now ready for decision.

' The evidence discloses no basis for ;considera.tz.on of the
1ssue involving opeéation as an Texpress corporé.tion"‘ nor of those
involving Kagexise's express ta.rii‘r ané Sections 17 zqmd‘lQ of the Act,
and & discussion of those features will mot be accorded in this opfxfone




The principal isswes involved are (1) whether or not the res-
pondents, individuslly oxr collectively, are engaged in oper-
a‘aiéns as a "freight forwarder™ a3 that term 1s defired 1 Sec~
tion 2(ks) of the Public TtLlities Act, and (2) w’hother or not
they require cervilicates of public convenieace and nocessity

to 30 operate, pursusnt to Section 50(f) of sald Act.(l)

(1) Section 2(%s) reads as follows:

Any person, Iirm or coxporation who for compensation under-
.takes the collection and shipment of property of others,
and as consignor or otherwise ships or arranges to ship the
same via the lire of any common carrier at the tariff rates
o such carrier and/or acting as consignee of same recolives
such property, is a 'Irelight Jorwarder! within the meaning
of this act and a common carrier &8s nerein defined.

iz paragraph shall mot &pply to any zgricultural or horti-
~cultural cooperative oxgaxnization operatirg under and by
virtue of the laws of the State of Californis or of any
othexr State or tae District of Columblia or under Federal
statute in the performance of its cuties for Ltz members,

or the agents, individual or corporate, of such oréa.niza‘cion
in the perforzance of thelir duties as such ageants. '

”»

Section 50(f) reads as follows:

N0 express corporation Or Lreight forwarder shall after
August 1, 1933, commenco operating between polints in this
State or extend its oporations to or from any point ox
points in this State not theretofore served dy 1t, unless
and wntil it shall 2irst secure from the Xailroad Commise
sion, upon formal spplication therefor, a certificate That
public convenience and necessity require suckh operation.
Any express corporation or freisht forwarder having between
Yay 1, 1933, and the effective date of thls act, commenced
operations or extended its service as aforesaid, shall have
ninety (90) days after the effective date of this act to
file wita the Relilroad Commission a formal application for
8 certificate of public convenience and necessity for such
service. The Rallroad Coxmmission shall hsave power, with or
witaout nearing, to Lssue zuch certificate, or tto refuse to
1szsue the same, or to Lssue it for the partial exercise only
? tho privilege sought, and may attach to its order grant-
Ing such certificate such terms and conditions as, in its
judgment, the public convenience and necossity require.
The Railroad Commission may at any time, Lor good cause
shown and upoxn notice to the acolder of any such certificate,
revoke, altoer, or amend any such certificate.”

-
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A brief description of the recpondents and an outline of
tholr operations as disclosed by .the evidence and testimony is es-
sential to a proper wnderstanding of the ultimete facts. J. Nelson
Kagerise 1z the sole owner and operator of the Xeystone Express
Company snd Puente Truck & Trensfer Co. The Koystone Express Com=
pony operates as an express corporation under an alleged prescriptive
right between Los Angeles on the ocne hand, and points In the! 'ter-
ritory hounded generally by Saxn Bernardino, Santa Ana, Loz Ligeles.
Eoxrbor, Santa Monica and Sam Fermomde, on tho other rand. - Tts main
0ffico 1z located in the City of Loc Angeles and it hes a tariff
on file with the Commfission. The Puonte Truck & Transfer Co. oper-
ates as a city carrier within the Cilty of lo= .Angéles wnder a pefm.‘..t
from this Commission. %he other respondents are, or purport to be,
wincorporated assoclations of shippers. Respondent Kagariso » dn
addition to his express corporation and c:.ﬁy cai'r:x.or 6perations,
also purports to act as the agené of each of the respondent associa~
tions fn conducting their respective activities. The inguiry 4in
these proéoodﬁ.ngs concerns these last-mentioned activities of
Kegarise and of the assoclations.

' Thelix activitios are desigrned to enable consolidations to
be made of shipmonts moving from mumerous shippers at Los Angeles
consigned to numerous conslgnees at Riverside,. San Bernaxrdino »
Pomona, Santa Barbara, San Francisco and points Intermediate to
Los Angeles and the other named points, and to provide rdr tb.oir
;zh:.pment ir the name of a single corsignor over thec lixne of a rail
carrier. |

It appears from the evidenco that the shipping pracffces
obsorved 'by rezpondents are made possiblo under a so~-called "split
delivery rule” In the raflroud tarii‘i‘fz? This mle provide; in

(2) Pacific Freight Tarifs Sures: Tarifs No. 255-A, C.R.C. No. 30
. . of Agent J., P. Eaynes, effective August 7, 1939. Item 360 of
- sald taxriff contains the "split delivery” rule.

- -
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substance that a shipment may consist of several component parts
for delivery to ome consignee at more than one point of desting=-
Zon, or to more than one consignee at oxne or more »oints of des- ?

tination, subject to the following pertinent conditions:

(8) The composite shipment (l.¢., The aggregate
of all the compornent parts), mist be shlpped
by one consigpor at one point of origin.

(b) The freight charges must be prepald by the
. shipper.

(¢) The point of destinmstion of each component
paxrt of the aggrezate shipnent must de
located on an autzorized route of the car-
»ler operating from point of origin to the
most distant point of destinmation.

(4) The composite skipment must weigh (or trans~
portation cnarges mast be computed upon a
weight of) not less than [,000 pounds.

(e) At the time of tender of the shipment, tae
carrlier must issue a a3ingle Yill of lading
for the composite snipment, and must secure
from the shipper a manifest or written de-
livery Zastructions showing the name of each
consignes, the points of destinotion axnd the
¥ind and gquantity of freigat in oach com-
ponent part.

The charges applicsdle to a composite split delivery
shipment ai-o' based wupon the charge applicable to a single shipment

of the same kind and guantity of freight from one po.’uit of origin %o

the highest rated point of destination,plus & small additionsal charge




for each oplit delivery service.(3) Thus, eackh component part of the
composite shipment receives the benellit of the reduced rate applica=
ble to the aggregate weight of the composite shirment. Eaéh ¢Om=
posite shimment, however, =ust be salipped by one comsignor and the
function of respondeﬁts' operation L5 to provide the mesns by which
Inédividval shipments from & number of individual shippers may e
shipped a3 though from onoe consignor ¢o a numbdor of individusl con-
signeec. ,Tho service 1s performed only In a northward or eastward di-
rection from 103 Angeles. No inbound traffic to Ios Angeles 1s handled.
| According £o the testiz:ony of wﬁ.t::.e z wmder tho "modus
ooerandi" currently odbserved by the re"bondentu, 8 shipper in Tos
Angeles who desires to use any of the zervices, other than that in the
naze.of Consolidated Merchants of Riversice, brings or arranges to
bring hi: shipment to one of the three Southern Pacific rroig,hﬁ sta-

tions fn thot city. The salpment 4 received by the Southern Pacific

Compony?s agent who receipts for It oz a "memorendun” copy of a

( 3) ‘l’he following example Zllustrates the application of the split
delivery rule: Class rates on individual chipments of various
wvelghts and various classes of traflic moving between carrierrts
depot 1z Ios A.ngeles ané consig;nees' store door In San Francisco
are as follows:

(Ratec In Cents per 100 Pounds)

Classes
We;g& 1st 2nd Zrd lx.'!:h '

Any quentity 23 85 75
14,000 Ibs. to 10,000 lbs.

10,000 lbs. to 20,000 1bs. 59 ? 7
20,000 1lbs. or more 52%

Assuming that one consignor in ILos Angeles desires t¢o make ten
shipments of 2,000 pounds each $0 ten different consignees in San
Trancls 2¢o, he may, wder thor split delivery rule, consolidate tne
ten component sb.:r.pments into one ohipment of 20,000 pounds. If
the shipments consist of L£irst class commodities, he will then pay
s rate »f 52% cents per 100 pounds for 20,000 pounds, instead of
95 cents per- 100 pounds on ten ind;.vﬁ.m_al sh...pment.. of 2,000 pownds
each. A small additional charge, In this Instence 25 cents, would
be made for eackh shipment accorded Split delivery sexrvice.
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standerd b111 of ledinge'®’ Ine 1ndfvidual snipper, 1t will de
noted, is -mot given the ‘forigﬁ.nal" b111 of leding but is given

only the "memorandum” copy es = r;oeipt for hils good#. Kegarise
supplies ;hippers itk coples of Southern Pacific Compary "memow
rondun A1l of lading forms walich are rubber stamped with the

name of the sssoclation which 1s to appesr as tho‘ shipper In the

. blank space provided for the comsignorts nsme at the top of the bill
and 1o the lower left hand cormer, or f’s:,smfuro corner.”® Auother
rubbexr stamp notation appesrs on the face of the vill, r;admg

"Component part of composite skipment consisting of

The ﬁane_ of the actual shipper 4is placed in the lower left hand
corner beneath the stamped" name of the association. The name and
addi'gss of the consignee arTe Inserted on the dIll in the roéula.r
man;ier-, a.nd the customary descriptioﬁ. and welght of the shipm_ﬁ.t are
inserted. The carrier?s sgent, in this imstance, the Southern
Pacific agent at Los Angeles, receipts for the goods by signing in
*he lower right h;.nd é.omor, and as stated before, sives the =hippex
the "memorandum” copy of the p11l of lading &s & recelpt for the

gOOd; . (5 ? i

(4) A uniform steandard bIll of lsding hes three parts. Normally,

. the first or "original® bIll 1s signed by shipper snd carrier
and constitutes the s=kipping contract. This copy is '
ordinarily given to the shippexr, who sends 1t to the consignee
a3 authority to take possession of the shipment at destinastion.
The second, or Tmemorandum” bill of lading is ordinarily given
to tho shipper axd is retained by him as & recoeipt for the
property entrusted to the carrier for transportation. The
third copy of "shipping order™ i1s ordinarily retalned by the
carrior as the.initlal document or record of the skipment.

(5) Fxhibit No. 6-A.

1




‘Other shippors dosiring to use the service also
- deliver their shipments to one of the three Southern
'A.',Pac.’:.i‘ic statlions during the course of the day snd roceive
similar "memorandum™ bills of lading as a receipt for their
goods. At the ond of the day, the shipments and the Mmemo-
- randwm” bills of lading are "brﬂ.dged" _qr' trucked by the
Southern Pacific Compeny to their main Tos Angoles freight
sta.tic;n. Responlent ZXagarlise or his émployee cglls at the
station each day between 5:0C and 6:00 P.X. and iz handed
the recelving records covering the component shipments ;'é-
coelved at the three statlons during the day, the shipments
are counted and ckecked, the weights are totaled and
Kagarize or hic employee executes a2 so=-called "master bHIll
of lading" on the standard wniform stre..z.ght b.ull of . lading
form of the Southern Pacific Company showing in the blank
spaces provided therein, (1) the date, (2) the name o_flthe
sz ociation as consignor, (3) “"Numorowms" as consigneo,
and (L) "Various" as the destination. Tor a deserintion
of the comsolidated shipment, there 1= inserted a rubber
stomp notation reading as follows:
' "Composite shipment consistiag of

plecos merchandisze as per monifest
attached. Total welght o

This master L1l of ladimg %3 executed in the rogular mennmer,

In triplicate, With the “origiral,” "memorandum® and "shipping order”

-
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coples; the orﬂ.ginal is attached to the memorandum bills and

slgned in the lower left-hand cormer by Kagarise on behalf of the
assoclation &s shipper, end the agent for the Southern Pacific
Compexy signs in the lower right-hand comer.fs? As & matter of
convenience, respondent Kagarise also supplies the Southern Pacific
Compeny’s agent with & manfifest or checking list which shows the

neme of the actual consignee, %the actual destination, the ﬁmnbor of
pleces, and actual weight of each component part of the .composite
3h1pment.§7? Thereupon the Southerr Pacific Compsany treats the
consolida’cod shipment as one shipment and tran.sports it 1n acoordance

- with 1ts usual menner of handling 3plit deuvery shipmnts. |

Sixce charses on split delivery skhipments must be
prepald by the consignor, Kagarlse receives, in due course, a Ifrelght
bL11 from Southern Pa.cif:.c' Company calling for pa:jmbnt of charges:
upon the composite shipment. A copy of such freight bill was not
offered in evﬂ.deizce, et EKagarise tosti.ried‘ that the Soutkhern Pacific
Company issues a statement of the’charges ré;- the composite ship-
ment snd & separsate pz-épa.:!.d freight PLll for each component part of
The composité shipment, this deing made necessary cue to the
various welghts, classification and destination of the component
shipments, and 4is in accordance with the carriert!s usual accounting

-

practices.

Kagarise pays the freight charges by his personal check drawn

wpon funds ib. nis personal baxk account. Theresfter, Xagarise bills

(6) 'Exhiblt No. 7=h. The or...gina.l pill of iading and the
"memorandun® copy are given to Eagarise as the sialppers?
agent. Tals 1s toe first Lnstance In whlch the Southera
Pacific Company tenders an "original® bIll of lading for
the property it has received at the three freignt stations
during the day.

(7) ZExhbibi%t No. 8-A-‘




each skipper separately for each component skiprent on a form

designoted as 2 "swmery™ and ﬁstatomont.°(8)

Troe part used as

8 "suomary® stows the chérgo which would have béenlincurred by the
shipper nad the shipment noved separately &s an Individual lot;

the actual charge‘ror the transportation of the lot ns a coﬁponent part
of the composite shipment, that deing the amownt taken from the car-
rierts frelght billﬁ the differonce between the two amounts anl the
"saving” or ope=hslf of tho difference. That part of tho form used
ésga Tgtatement® shows tho totalvﬁmount payable to Ksgarise for the
serviées ho perfofms In corcollidating tho shipments, Ihis #mount

1s made up of tho carrier?s sasctual charge upon the component shipe
ment (wh;qp,reinbprscs Xagoardse fo; tho proportioﬁate froighx charge

poyments advanced to the Soutkerc Pacific Company) plus the other

one-half of the TAifference™ which comstitutes Kagarlse™s compen-

(9)

3#tion.
Separate operationc are conductod In the names ol ﬁbe

seversal associations, eack to & different territory. Tho'mothodsr

and practices followsd are the same 42 oach, excopt that shipments

of Cooperative Nerchants of Riverside are madq via The Azchi%;n, Topoks

and Santa Fe Railway Company and Pacific Electric Eallway on aitgrnate

Exhibit No. 9-A.

Por sbipments moving "freight charges collect® slizhtly dif-
forent arrangoments have been worked out, 350 that recoivers

of shipments at destinatior points may utilize the responlents!
zexrvice by instructing the comnsiznors how to present shipments.
for transportetion, and to faclilitate the relmbursement and com=
pensation which Kagarise receives for his sexrvicos. Such forms
sro wsed malnly Lfor services rendered by the Riversicde, Porona,
and Chanmel City Mexchants Associations, as In those Instances
the freight charges are wzuelly pald by the recelvers of the
freight, althougk Xogarise advances the peyment oL the charges
to the carrlier as provided in the split-felivery rule. Tho
receiveors (or consignees) them relmburse Kagarise.




wookse. To avoid conméion toerefrom shippers using the service
to the ‘aerritoryv ser{red in the name of that association deliver
thelir shipments 1.'.9 Lagarise at his warshouse ;.nstead or‘ to the
carriers, anq.' Kagarise there tenders toe consolidated saipments
to thp carriers at one time.

Zach of theze operations, except that in the .ﬁame of
California Sbippers hssoclation, 1s a direct outgrowth of a
service valch Kégariée rendered or proposed to reader for
Individual recelivers of Ireight In Riverside, Pomona, and Ssnﬁa
Barbars by sepsrate consolidations In Los Angeles of such

receiverts particulsr skipments. In ocach instance, in order o

effect greater savings by accumileting a greater aggregate weight

than the shipments of a single receiver would amount to, other
receivers were told of the plan of operatior and half 8 ddzen oxr
s0 met with Xagarise weo fully expluined the plan to them. One
of the nuxber was selected Ir each casze %o sign, in thg name of
the "association,” an agreement vd.t;h ’.K‘agarise whoreby the latter
was %o purportedlg’ act as agent of the "assoclation," Lo make out
biils of lading and t0 skip the :!'roisht‘in its nam.- Yo arf.iclcs
of association, constitution, by=laws, or other agreement specify-
ing the nature or purposes of the aﬁsociation or the rights and
obligetions of the membership have ever beez made or executed in
the case of eilther the Cooperative Nerchants of Pomona Valley or
the Channel City Merckhants Assoclatioz. The agency contract in
the naxe of Coopera.‘civq ¥erchants of Riverside was signed on
Juiy 1, 1938, but zo é.rticlos of associlation were entered into
until December 28, 1958, shortly after the inst:tutidﬁ" of Case
No. 14366 and snortly bDefore the institutiorn of Case No. L386.

-12-
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The Californie Shippers Assoclabion was organized on
Decembor 19, 1939, by seven shippers interested in traffle

,movﬂ.né between 108 Angoles and San IFrancisco and intermediate

points wkho adopted by~laws sand sppointed Kagarise agent of the

assoclation. The by-laws of the California Shippers Assoclation
provide in part that: |

TTals Association 43 Tormed primarily for the
.eXpross purpede of onavling the various

members, through Lts agent dut In +vhe name

of the Associlation, to consolildate their

various less~than=carload shipments with the
lessethan~carload shipments of other members

and theredy to emable the members to reduce

their trancportation costs on saléd less-than-
corload shipments 30 movins from, £t0 and be~

tween points within the State of Califormia..."(10)

ané. that

Tlembership in the Assoclation shall de
.confined to shippers of goods, wares and
merchandise from, to and between points
within the Stave of California.® (11)

The agency agroement decignotes the association a3 the
Tshipvors" 2nd Kagerise as the “agent®™ thoreof anéd recites that

the lattei'

P eeengroos to furnish the shippers withk waro-
‘house and dock 2pacoe 3t...l03 Angeles,...and

to act s the agent of 'the zhippers in accumu~
lating shipments st sald warehouse, or at the
depots or sub~dopots of common carrioers. Sald
agents further agrees that upon the accuxulatlion
of the shiyzents to route 2aid shipments as
shippers? agent over a common carrier to be
solectod by the shippers.”

(10) Bxhivit No. Li=A, Section 8.
(11) Exaibit No. -4, Section i
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Other pertinent portions of sald agreement are as i‘ollows:

“The shippers! nsme is to appesr on all
~comuon carrier bllls of lading as
consignor.”

“All shipments shell be forwarded daily
-excopt on specific Instruction to the
agont to the contrary,”

"The shippers...agree to componsate the
~agent for hisz services...s sum equal to
LiLty por cent of the difference between
tho rate which would have beexn required
to Do pald 1 each component part of the
accumlated shipments was shipped as an
individual shipment, and +the actual rate
paid tho common carrier on the accuxmlated
shipments. Soid componsation shall De
paid weekly during the week following the
wook in walch the service was rendered.”
“Toe agent further agrees that in the -
covent ol loss of or dsmage to any component
part of caild accuxmlated shipments while
in the shippers® Los Angeles warehouse
awaiting delivery.to the common corrier
dosignated, he will adjust the loss of or
damage to said goods, wares or merchaniise
with the owner thoreof promptly...”

" The agent agrees to follow the directions
-izsued to him by the shippers from time to
time and Yo report to shipperst chalrman
rogularly of his activitles and he agreos
to dmewr no 1iability not specifically ‘
suthorized by this agent....”

The agency agreement with the Californis Sbippo:-z
Assoclation 1s similor In phraseology and plan o the other
8gORCY ogroements. Such differencos 23 oxist Were mede Beces
saxry mainly by reason of amendment to the ratl csrriers? 3plit-
delivery rule subsequent to the execution of the first three
agency agreements and beforo tre date of the agreement wita the

Californis Shippors Asseclation.




o o

Rosﬁondents acknowledge the desire and Intention to oxtond the
service as widely as possidle amonglshippers and'rocei#ers of less than
carload shipments in the territories served. Active‘sélicitatidn or
new’shippers 1s regularly conducted by respondent Kagarise. Toreo
traflilc solicitors are employed, oze 2t San Franoiéco, one in the San
Toaquin Valley and one st Pos Angeles. These solicitors are 3elected
énd‘employed by thérise a;d are paid by him on a flat montaly basis.
Those who are 30 located that they may conveniently do 50, solicit not
only for the California Shippers Association out slszo for the otaer
toree sssociations. EKagarise, persomally, solicits patronage throughout
the territory involved. Advertisements or "announceﬁbnts“ of tae
service have been clireculated among-shippers: traffic ﬁana;ers, shipping
clerks, and sales departments. The evidence shows that a shipper may
become a member by manifesting an "interest” in .the plan or by tendering
& shipmont for tramsportation im the mannerﬁprévided‘by the sssociation .
Kagarise sssertedly lists tho nemes of all new "mezbers” and supplies
the 11st to an officer of tae Californis Shippo%s\Associatiqn peT108%~
cally, but othorwise there 4s no evidence that the associ&tiong-havo'
rolis of thelr membershiys. |

Under the torms of the agency agreement Xagarise hes procured
and maintalins o standard form of carge 1nsurancé §oli¢y cbvorins;ship-
ments during the period wien they may be in his warshouse. Worimen's
compe nsation insurance and employees' 1iability insurance are also '
procured for ths three employeo-sqligitofa‘and = exmlums od the policies
are pald for by Ksgarise. In addition, the latter, together with tae
president and secretary of the California Shippers Association has
filed a "Jolnt Bond"™ in the amount of $1,000 with the Southérn Pacific
Compaxy 56 guaranzo; thé propaymenz!or'treishx charges due from the
assocliatlons on shipments consolidated at the main Los Angelss freight
station of that carrier.

Kagarise malntalins sn office in Loz Angoles. Both his name
snd the name of the Csliforaia Shippers AssocZation appéar in the Los

Angeles telepnone directory. Kagarise pald for the latter insertions

and he personally bears the exﬁenses of his bhusiness office as agent
=15~




Loxr tho asgbciations .

Respondents contend that the foregoing evidence falls short
of establishing that The assoclations or Kagarise, who they Insist
is the associations? s.gent; are operat.‘!.ng' as Irelght forwarders within
the meaning of Sections 2(xe) and 50(£’. They point out that ‘m
physical act of tranzport.ﬁtién is pci;:;med by elther Kagarise or thne
essoclations and they assert that there 1s no evidence that they
assume sny undertaking or responsibility &s a common carrifer £ the
transportation of the shipments betweon points in Cd ifornia. This,
they argue, is essentlsal before one may be held to be s :.'roi.ght' for-
warder inasmiach as Section 2(ka), efter deﬂnin.g s freight forwaxrder,
declares that such an operator 1s & "common CaITLEr &S dér‘md_herein”
a.n.cL {nasmich as Section 50(f) pronidits s Lrelzht forwarder, in the
absence of s certificate oi' ;éublic- convonlence snd necessity, only
from "operating between points ia this s;ato.” The Commission, they
urge, has expressly so held in Application ofgCafley' % Hamllton, Inc.,

41 C.R.C. 327, end Application of Carley & Hamilton, Inc., 42 C.R.C.
515. - |

Although there 1s langusge and reasoning in those opinlons
which seems to support %hils Iaterpretation, we are z;ati.sriod that
Sections 2(ka) and SO(f) do mot include as an element In the delini-
tion of a i‘reisht forwarder the assumption of sny :-osponsibility for
the property or for its transportation after Lt has beon shiﬁped on
the 1ine of the cormon carrier. Section 2(ka) clearly and unequivocally
sets forth the elements walch go to make up & freight fawarder as:

(1) a person, firm, or corporation (2) who for compensation (3) under-

takes the collection and shipment of ;{aroporty (4) or othera,'a.ﬁd




(5) as consign.br. or otaerwise ships or arranges +o ship the -

same via the line of axny common carrier (6) at the tariff rates

of such carrier, and/or (alternatively) acting &3 comsiznee of
same receives such propei'ty. The definition contains no
requirement that there De axy further undertalting with respect to
or rosponsivility for the transportation of the shipments as a
common carrilier or otherwise; and Iin view of the detail contalned
in the deri:n:.tion'it 13 reasonabls to assume that were 1t lintended
it would be expressly stated or at least clearly implied. Th.e
added declaration that such a porson, Lirm, or corporation is
also s "common carrlier as hereln dofinéd'f carries no such
mplica;:ion. It was obviously 1ncluded in the section in order to
make 1t plain that "freight forwarders” are subject to the per=

tinent provisions bf the Public ‘D’tilit?.es Aet applying to common

carriers.

It 1s to be noted also that Section 2(ks) declares a
Irolzht forwarder to be a common carriler Tas her;:.n'[in the Publie
Ttilitles Act] defined.® Section 2(1) of the Act defines s

common carrier s including, in addition to every railroad cor-
poz-a'cién, street ralilrosd corporation, expross corporation and
frolght forwarder, every "dispatcn, sleeping car, dining car,
Arawing room car, 'rreight: freight line, 'rerrigeratox?', oll , stock,
Irult, car-ioa.ning, car-renting, c¢arloading, and evéry otho:r caxr
COrpOration Or Person . . . Operating for compensation within this
state.” It is well lmown that such car companies assmme noO
obliga%i.oi: as carriers or otherwise for the tra.nspoz?te.tion- of eny
property but merely rent cars to others. TYet it hgg. never been
doubted that they might nevertheless properly bde rédﬁirod to

charge Just and reasonabls rates, to rofrain fron unreasonable

dlscrimination snd to comply with the other applicable provisions

)=




of tho Public Utilities Act. The effect of designating Ireight

formarders as "common carriers” is nmo more than that.

Sectlion 50(2), in requiring & :i-o:.ght Zorwarder to
ob}:ain a certificate before commencing to operate "hetween points in
this stato" has reference merely to the points Detwoen 'which .tb.o
froight forwarder "ships or arranges to ship [property of others] via
the line of a common carrier” and the points from which and at which
the frelight forwarder f'actiné a3 consignee < o « recelives suca
property,” as described In Section 2(Xa)e |
" We conclude, therefore, that all the tests of a freight
forwarder are expressly set forth in Section 2{ka), except taat by
reason of Section 2(1) and 2(dd) it is implied that the sorv:tco
descrived in Sectlon 2(xa.) mast be Pperformed for . ..‘ « tho public
or auy poi-tion-thereor;’-’ ‘It'yis not"necos:im to show, 1n addition
to £he elements there:".n"- set forth, that such an operator assumes ':Ja
common carrierts or amy responsidility for the shipm:its ‘e;rtor"‘they
have been diap&t_chod on the line of the common carrier, sﬂ.ﬁc‘e‘-‘m' |
| such :?oq_uirement 1s expressly stated trerelin or can roasonabj.y“ be
implied thererrom. -

This conclusion, i% should beo noted, In n0 ma.nner affects toe

resu.lts reached in either of the Carley & Hamilton docﬁ.sﬁ.ons. I‘t 1s clem
that without regaxrd to the existenco o a.n:y a.ssumption or rospomibmty
by the spplicant therein for the transportation of prope:‘cy, no freight
torwarder opérations were éonduc‘cod, by it prior to the errec‘_civo da‘bo

of Section 50(f), but that such operastions were conducted therealtere
Moreover, we believe it in general to be true, as Indicated in those
opinioﬁs-;? that an undertaking to transport 4s an incident of freight
forwarder status. We Delieve that, Gespite resporndents? 1nsistence

to the contrary, upon snalysis, such an undertaking misf:t Ve f i‘éﬁﬁd

to bc nocossarily implied here. 3But 1t may not always be ‘an- incident
or/treigt rorwarder s opero.t:!.on and under the staotute 1t should

'-:.e-




never be sought as a controlling test of the existence of such status.
We think tre evidence skhows that the services here involved

&re not being operated by Xagarlise as agent for the associations, but

a3 g principal and on his own behbalfl, alded and abetted by the associ-

ations and that these services are squarely within the definition of a
Ireolight’ forwarder.

At the outset 1t may be questioned whether two of the ks~

soclations™ have any existence except in name. The so-called Com
operative Merchants of Zomeca Valley and Channel City Merchants As~
soclation, having no constitution, articles, by=-laws or other agree-
ments of assoclation, nothing to 1dentify any group or membership, and
nothing to define the purposes of associatiozn or the rignvs, privilege:s
and ovligations of memberskip, appear to be mere nsmes used by Kagarise
in @%spatching the saipments of whatever shippers and »ecelvers nappesn
to De uxing the services oa & particular day. If any rigats and
duties arise out of the agency comtracts in the names of these associ- |
stions, 1t would seex that they must exist only between Kagarise and
the respective signers personallye

But even assuming that all the associations are bona fice
“orgarizations, it i3 evident trhat the services are operatgd oy Kagarise
slone for the shippers and receivers individwally. ZIZEvery act per-
formed in connection with the services Ls performed by Xagarise or
employecs hired and paid by him. The assoclations do not contridute to
& s:.ﬁsle step in the operation. Without thexm Xagarise, Iz his own or
é.ny other name, could perform precisely the same service in Just the
' same way and effect the same savings To the salpperse |

The solicitors employed by Kagarise <o not confine thelir
act;.v;.‘cﬁ.es.,to the interests of any one of the associations, but

solicit for all. All the expenses of the services are borne Py




. Kagarise personally. The bank account vsed is Ragarise'’s personal-:
éccount axd all'deposits therein are and remain:his per;Qnal funds.
The rail carriers'! freight charges are &ll paid by'Kagarise out of
this account withéuz auﬁhorization ox provision thesefor in any of”
the contracts, articles, or by-laws, and witaout any provision for
reimbursement by the associations.

K11 statements for nls compensation are rendered by
Kagarise to the shippers and receivers individually for services
,berformed for them individually, and none are rendered to the asso-
ciations as for services perxformed for them. There are im fact no
sexrvices performed for the assoclations, for neither the assoclia~
‘tions nor the members thereof as a group have any common interest
‘17 the shipments or in their transportation. The shipmenﬁﬁ are
' é@%déately and Individwally owmed by the resPeétive shippers or re-
ceivers. 3Zach one alone desires the transporta;ion and Kagarise
serves each one Individually. Tais 1s reflected by the manmer in
vhich Kagarise 1s compensated, waich is mot strictly in accordance
with the agency agreementse Eé is not pald by any of the shippers
or recelvers o> by the assoéiétions "a stm equal to 50% of the
(total) difference” between the aggrégate cost of shipﬁing:the
ﬁeek'sﬂshipments séparately and the cost theredf waen shippeé in
consélidation; zor 4o ary of the skippers or receivers pay im 2
proportion, based on the entire number oI members, of such sum as
though in satisfaction of a joint liabillity. They pay him instead
a sﬁm.which repre:enzs the private berelfit each one personally

received from the service; and every such payment Includes an amownt

%0 cover the freight charges advanced by Kagarise for suckh saipper

or receiver which, as has been sald, Iz entirely wnprovided for in
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any of the ‘agency contraets.

The ageney agrecments recuire Kagorise to maintain carge
insurance, workxzen's compersation insurance, and employer’ts liabil-
1ty policies cover:f.ng the assoclatiorns, but rone of suen ﬁolicies
do s0. Tuey insure Ke;garise alone, merely describing him as an agent.

There 1s no trace of evidence of any cgreement or upder—
vaking between the shippers or receivers as individual members and
any of the associations as a group with respect to the performence
of” e.m’ servicé‘ whetever by the association for the several shippers
or receivers, such as would be necessary Iif the services were actu~
21ly overated by the associations through The agency of Lagarise.

Such cireumstonces, as well as the marmer z2bove deseribed
In-vhich these: services orizginated and develoned, combine to convince
us that Xagorise is the principal in:the services, dealing as such
directly with such members of the public ac desire to petronize nim,
that hls agercy for the associctions is purely fictional, and that

the only function served by the associations, so far as any of them

are entitled to recognition as exdsting organizations, is to 218 Xag- |

arise in carrying on the services dy giving thex the color of cooper—
ative enterprises and providing them with inoffensive nemes to render
the services more attractive and to clozk Xagarisels true status and

relation: thereto. -

The service being rendered 1s plainly of the type and
character intended to be covered by Sections 2(kz) and 50(f) and every
elexent included in the definition-of 2 freight forwarder is present,
2nd this wouléd be true vhether Kugarise or the associctions were found

to be the vrincipzl in conducting the operation.




The exiétence of compensation:is unguestioned. A#Z
undertaking for the collection and skhipment of property of“others
is the essentizl feature ¢f the serviece and that undertakiﬁg is
fulfilled. To "collect" is "to gataer irto one body; to as-
semble.”lz In ﬁhe operétionmof the sexrvice the coxponent parts
valch e&entﬁélly make up the consolidated split delivery shipments
are separately delivered to the Southern Pacific Company under |
separate memorandux bi;ls oL lading or, in the case of‘Coéperative
Merchants of Riverside, they are scparately delivered to Kagarise.
These lots must be "collected" or assemdbled or gathered ihto one
body Ir order to pr&perly recéive the split delivery rate accoxded
the consolidated shipmentse This collection Kagarise performs,
paysically Iin the case of Cooperative Kerchants of Riverside, and
comstructively in the case of the other services by assembling the
memorandum bZlls which represent the separate shipments and com=
oining trem under the master bill as a single consolidated shipping
document representing a consolidated split delivery saipment. |
Xagarise then "ships and arranges to ship the same via the line of
ka) coxmon. carfier‘at the tariff rates of such carrier.”

o The serﬁice is “perforned for « - « the pnblié

portion thereof.” TWe have already mentloned the regular and
systematic solicitation of patronage, the cireulation of advertising
and anrxouncements, the aclmowledged purpose ard desire to extend

the service to the public to the widest possible extent, and tae
substantially unqualified availability of the service to all who

nay desire to use It.

12

Websterts New International Dictionary, Second Edition, 1939.
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The/ service is operated "between points In this state.m™
These péints include virtually 21l points on the line of the )
Southern Pacific Company betweexn Los Angeles, on the onc hand, axnd
Sam Frenclisco, Santa Serbdare, end Tomone, on the other hand, and
poinfs oz the lines of the Sante Fe =nd Pacific Electric points in
the vicinity of Riverside. These points are specifically set forth
in the anrourcements cireculated by respondent(ls) as the points
between whickh the service wes being or was to-besrendered.

Respondent Xagarise will be oxdered to cease end desist
from the oyeration"or these sexvices uniess and until he shall
obtain o certificete of public convenience axd necessity to oporate
as & freight foxwarder, and the respoadent assoéiations will bYe
ordéred to cease and desist from alding and abeviing respondent
Kegarise therein. |
| Certein of the prectices of the Southern Pecific Company
1y conrmection with trhe operation of the services, particularly with
reference to the bandling o2 the various shipments delivereld to It
under memorandun dills of lading and ™bridging™ the shipments from
ts substations to its main Lfreight s%ation befo:e the issuvance of
bLlls of lading, appeer to be sudbject to question end possidly to
eriticism. They are not in issue kherein, however, and therelore
have not beeﬁ discuséed ut should be made the subject of a formal
investigation by thé Commiszsion.

4n order of the Commission &irecting that an operavion
ceace end desist is in its effect 2ot unlike an injunction by e

court. A violation o such oxder constitutes contempt of the Com~

rissfon. "he California Comstitution and the Public Utilities

(13) =Zxhivits Nos. lk, 24, axd 3.
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Aet vest the Commiésion with power and authoriiy to pﬁnish for con-
tenpt in the same mamner and to the same extent as courts of record.
In the event the party is adjudged gullty of contempt, a2 fine may
be imposed in the amount of $500, or he zay be imprisoned for five
days; or both. C.C.fﬁ Section 1212; Motox Fred Dol Co. V.
Bray, 37 C.R.C. 244; re Ball % Hpyes, 37 C.R.C. 407; Fermuth v.
Stapner, 36 C.R.C. 458; Dicneer Txvress Co. v. Kellex 33 C-R-C. 571
Upon consideration of'tﬁe evidence hereiﬁ, e hereby find:
(1) That respondent J. Nelson Kagarise has, subsequent '
to August L, 19323, commenced and now Lz operating as 2 freight for-
warder as that term is defined in Section 2 (ka) of the Public Ttil-
ities Act, and 2 common carrier as defimed in the Public Utilities
Act, for compensation, undertaking the colleetion and shipménx of
property of others and, as consignor and otherwise, shipping 2né

arranging to shlpy the same via the lines of common carriers 2t the

tariff rates of such carriers between points im this State, to wit,

fron Los Angeles to San Francisco znd intermedlate points, Santa Bar-
bara and Intermediate points, Pomone and intermediate points, and
Riverside and San Bernardino and intermediate points; that sald ser-
vice Is performed Ior the public, or such pértion thereof as can and
chooses to utilize the same; and that said respondernt, J. Nelson
Kagarise, has not secured from the Rzilroad Cormission and does not
hold = certificate that public convenience and necessity requires
such operation. |

| (2) That respondent, Cooperative Xerchants of Riverside,
procured, alded, and abetted and is now alding and abevting the

oneration of said szervice by said responcdent J.Nelson Xzgarise Sfrom

Los Angeles to Riverside and Sarn Bermardino and intermedizte points.

iy




(3) That responlent, Cooperstive Merchants of Pomone
Valley, procured, aided, oné abetted snd 1s now 8l8ing snd sbetting
the operation of sald service by sald respondent, J. Nolsoz Kagarﬂ.se,
from Los A:ngoles t¢ Pomonao. and u.temed.iate points,

(£) That respondent, Chonpel City lMerchants Assoclation,
procured, aided, and abetted and is now alding snd abetting the
operation of sald service by sald respondent, J. Nolson Kagarise,

Irom Los hngeles to Santa Bardbara and Intermediote po:!.nt;:.

(S} That respondent, Californila Sb....ppers Association,
procured, aided and shetted and i1s now alding and. abetting tb.e
operation of sald service by sald respondent, .T Nelson Kagarise,
from Los Anselos to San ":'anci...co and .’z.ntermed.«.q.to points.

QEDER

Public hcaring hav-"...ng been held iIn the above~ontitled
\matters, ovidence having been received, briels filed and con-

sidered, and oral arzument had belfore the Coxmisaion en 'oanc,
the matters being duwly submitted, and the Commission now being
£011y -sdvised,

IT IS HEREBY ORDERID;

1. 'Thé.t_s'aid‘réspoﬁdont, 3. Nelson Xegarise, Ts.'l::.u.il.\:!.
cease and desist from engaging, directly or iméirectly, or by
any’ subterfuge or device, in ahy or all of saié operations as s
frelght forvarder unless and wntil he shall £1rst secure Trom the
Rallroad Commiszsion a certificate that public convonlence and

necosslity roguire the same.




| 2. Tkhat sald respondents, Cooperative Iﬂerchants ot
Riverside, Cooperative Merchants of Pomona Valley, Channel City
Merchants Associatio’i,. and California Shippexs Assoclation, and
cach of them, shall coase and deslist from alding and abetting
381d respondent, J. Nelson Kagarise, directly or indirectly, or
by any subterfuge or device, in engaging in a:ny‘ or all of sald
operctions as a freight forwarder unless and until he shall first
secure from the Rallroad Commissﬂ.on’a certificate that public

convenience and necessity require the same.

| It IS HEEREBY FURTEER ORDERED that for gll other pur-
noses these proceedings be and they are hereby discontinued,

IT IS HEREBY FURTZER ORDERED that thi= order shall
becowe e‘fi‘é.ctivd tvrei:zty. (26) days ':Croz'n axd alfter the date hercol.

Dated at San Franclsco, Californis, this 2>/ —d.ay ol
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