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Doeclsion No.

ZEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation on the
Commlission®s owa motion Into the operations,
rates, chargec, and contracts of W. R. MILES,
W. W. MILES, and PAT L. NOEET, Iadividuzlly
and as co=partners doling dusiness under the
fictitious firm name of MILES & SONS
TRUCKING SERVICE, for the vraunsportation of
propexrty for SCHULZR-O'CONNELL GRAIN COMPANY,
8 corporation.

Case No. 4515

LWL . WL L WL L A

J. RICEARD TOWNSEND, fo» W. R. Mliles, W. W. Iiles,
Pat L. Nolet, and Schuler-0fComnell CGrain
Company, 8 corporation.

CRAEMER, COMMISSIONER:

CPINZION

This proceeding was instituted by the Commission on its
ovn motion vo determine whether or not W. F. MIIES, W. W. MIIES,
and PAT T. NOLET, horeinafter called XITES & SONS, individually or
23 co-partners charged and collected less than the minimum rates
astavlished by tﬁo Comnliseslon In 1ts Declizlon No. 30640, as
amended, in Case No. 4088, Part "F%, for the transportation of
certalin shipments of grain for Scaunler-0tConnell Gr#in,COmpany, -3
¢orporacion, herelinslter called Scauler~0tConnell. The Order
Instituting Investigation sets forth the further Durposes of
dotermining whethor or not Miles & Sons sh@uld be'ordered to cease
aﬁﬁ desist from chargiaz or collectinz less than such minimum rates

and to ¢ollect from Scomler=-0'Connell all resulting undercharges.




Public hearing was neld Ln San Francisce on ifay 8, 1940,
at walch time and placo Mles & Sons cnd Schulwr-O’Coﬁnell‘appeared
by counsel, evidencs was introduced, oral argument was held, and the

mattor was submitted and is now ready for decision.

It appears from the record that Miles & Sons are
co=partners engaged in the transportation of property for comm
pensation’or hire as a dusiness over the »ublic hignwaysiiﬁ tnls
State by means of motor vehicles as a highway carriler other thaxn
& bighway common carrier, and that Scauler-~0floanell ILs s gralin
brokerage 2irm which purchases and sells larée quantities of graznt
and hires various carriers, including Miles & Sons, to transzport
such graia from the places at which 1t Ls purcassed to the polats

at whick 41t 4is resoléd. e

The evidence in thls proceeding relates primarily to the
transportation of six shipments of barlsy ffom three ranches near
Los Benos to the warehouse of the ISlﬁis Creok Grain Termiﬁal
Corporation in the City and County of San Prancisco. All of such
barley was purchazed from the respective ranchers By Schuler-
0tConnell, who thereafter nired Miles & Sous to perform the trons-
portation. Two shipments, on July llth anéd 12%h, 1939, retpectively,
welghing 46,020 and 48,é20 pounds, respectively, originated at the
C. E. Thomas Ranch, which 1s situated approximately fourteon cal
one-ﬁalr miles east of Los Banmos; two others, bota on Juiy 29, 1939,
welghing 49,410 and'48,600 éounds, respectivoly, originated st the
Fralinlo & Zors, Ranch, which 4t situated approximately elight miles

southwast of Tos Banos; and the remaixning two, on Aﬁgust 13t and

9th, 1939, respectively, welghing 46,140 and 46,220 pounds,
respactively, originated at thne Red Top Ranch, which 1s situated

approximately twenty miles east of Los Banoz. All of the grain
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was stacked in roadside piles on the Tespective ranches at fhe
time it was purcnased by Schuler-0TConnell and alszo at thc time
it was tendered by Schuler-0tConnell to Miles & Sons ror crens-

portation to San Trancisco.

Miﬁ&mum fates, riles, and rcgula**ons applicable to such
transportation, when verformoed by a.ghway carriers other than
hizghway common carriers, wore established by the Commission in
Decislon No. 30640, as amended, in Case No. 4028, Part "F".. Item
No. 105 of Appeadix "A"™ of that decislon sets forth rates in cexts
per 100 »ouxds whica vary accoxding to the welght of the shipment
and the constructive mileage between polintes of origin and desti~
natién.v Setd decision Provides thet such mileage rates shall

alternate with the lowest common carrier rates for The some trans-

portation(l> and mey also be gsed-in comblination with the 1owes£

{2)

common ¢arrier rates. ' The minimum rates, constructed Iin

accordance with said declision, spplicable to each of tho shlpments

in question is 133 por 100 pounds. Such rate 1s a combdination

(3)

of %tho 9f rate of Southern Pacific Company, & common carrier,

(1) Item No. 80, Appendix A, Decislon No. 30640.

(2) "Ra%es in this appendix may be used in combination with ‘the
Lowezt common carrisr rates for tne same transportation,
as followss. « »

(L) When polnt of origin is located beyond >allhesd,

- team track or establisned depot of a common .
carrier, add to the common carrielr rate used the
roate provided Ln Itexn No. 105 for the distance
Irom polint of orizin to the team track or
established depot 'rom.whicn zuch cormmon carrler
rate applies." Item No. 85, Appendix A, Decision
No. 30640, - :

(5) Second Revised Page 115, and Item No. 57—3 Third Revised Page
28 of Southerm Paciflic Company Tariff 6597, C.R.C. 3552;
Tariff of Incressed Rates and Charges X@-QS C.2.C. Fo. 7 of
J. P. Haynes, Agent, and Itex No. 10O List No. 1 and Item
No. 205 of Pacific rreight Tarilf Burcau Tariftl No. 240'v,
C.R.C. 26 of J. P. Heynes, Agent.
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between San Francisco and Los Benos, and of the 4%hf milesge

rate set forth in said decisior for the tramsportation
between Los Bmnos and eackh of The three rs.ncb.es,.(é) The
record shows, and it '13 concedel by all i:he pe.rtiés héreto,
that seid 137¢ rate 18 the lowest rate for the transportation
in gquestion which can be constructed u.ndér the vearious methods

provided for by said decision.

Representatives of both Miles & Soms and Schuler-
O'Comnell testiffed that they were familiar with the minfmum
rate order in question and lnew that 13%¢ was the minimum
rate. The evidence shows that the charges assessed by Miiq.s &
Sons and paid by. Schuler~C'Conmell for the tramsportation
described above were based on a rate of 11¢ per 100 pounds.

It is contended, however, that the full 1336 rate was pald by
Schmler-CfConnell, 11¢ baving beon given d.’;.rectly' to Miles &
Sons snd the remaining 27£ having been Tadvanced®™ on beha:l.r" of
Miles & Sons to the respoective ranchers‘rrém vbom Schmler—
CtConnell tought the zZrain i‘oi- picking up the sacks of gz-aﬁ.n

at the barvester dumps in the fleld and stacking them in the
(s)

roadside piles, While no payment descri‘:ﬁed as such an Madvance®

- -

(4) Item No. 105, Appendix A, Decision No. 30640, prescribes
8 rate of 4%F, subject to a minimum weight of 30,000
pounds, for shipments of barley transported over $ but
not over 20 miles. The constructive highway milezge to
Los Banos from the C. H. Thomas Ranch 18 l4.5 miles,
from the Fraihlo & Zors Raxch, 8 miles, and from the Red
Top Ranch, 20 miles.

The minimum rate order in questien prévides for no
differential as between grain tendered to the carriers
at rosdside and that tenldered in harvester duwxmps Iin the
field.

4y




\

or "allowance” was made to the ranchers, Schﬁler-O"Connell
mainteins that 4t pa.s‘sed on the 2%¢ to the ranchers in the form
of 2 higher prise for their grain. Thus, 1t Ls argued, the
situation 1s the same as Lf Schuler-0fComnell had paidv 1354 per
100 pounds to Miles & Somns, and the latter hod then palid 25€ to
the respective ranchers as compensatlion Ior stacking the grain

at roadside.

3

Tre record does not. support thls corntention. The
stacking of grain was no part of iiles & Sons! undertaling with

Sc_huler-O'Con.noll; The zZralin was fendered 'at roadside; MNiles &

Sons' undertoking commenced at roadside; sand the minimum rate ol

1:5-;35-[ per 100 pounds appllied from roadside. The z-anchez?s, in
picking up the grain frozﬁ_ tae fields, were not performing s.ny
service for Miles & Soms. If Schuler-OfCommell paid the ranchers
254 ‘per 100 pounds above the mormal pu::&:hase price of tho g:_'@in
such sums were not pald on adcou.nt or any obligati.oﬁ of I}dles &
Sons. It is apperently by 2o moans unusual for thé Tanchers o
haul fhoir grain from the harvester dumps to rosdside a.nd stack
Lt there. The rocord shows 1% h,a‘s been customary for ths ranchers
to do this for some yeaés, oven prior to the establisament of
minimum rates, o‘bvﬁ.ously for some advantage to tb.eméelves ovaer

than the expectatior of any such "sllowance.”

- -

It Ls evident, therefore, that there were no advances made
by Schuler-0'Connell on behalf of Miles & Soms and that Miles & Sons
simply cherged and Schuler-0fConnell paid for the service 2%¢ per

100 pounds Jo =3 tzan the zinlmen lawful rete. Tnis follows




so cloarly and inovitably from the admitted fect that Miles & Sons’
hiring sad undertaking commenced at the roadside piles that Z
seems highly implausible that Schuler-O'Connell could have
seriously believed it was doing anything olse. Lt Lz not con~
clu*ively-demoﬁstratod in ﬁhe record that the benefit of the 2%f
per 100 pounds undercharge was passed on to tne ranchers by
Schuler-0tConnell, tut 4if it was It is reasonable o assume that
some benefit would thereby flow to Schuler-0fConnell as well &s

%o the ranchers. Mles & Sons snould accordingly be ordered

cease snd desisf fronm such <violations and to collect frpm‘Scbuleré

0'Connell all undercharges resulting from the application of such
unlawful rates. Walle this proceeding 4s limited in itﬁ'scope to
cervaln specifi¢ salpments ond the order to collect unﬂe“charsesl
wili accordingly Yo restricted theroto, Yoo record -nd:cates that
sinilar undercharges wero meGe On Iumerous other shipments during
the 1939 grein season; proper adjustments should, of course, e

made &z tO taose shlpments also.

An ordex of this Commission directing that an unlawliul
practice cease and desist Is Iz effect not unlike an Inj umction of
o covrt. A violation of such orxder constitutes a contempt of the
Commicsion. The Callifornia Constitution and the Puolic Ttilitles
Act vest the Commission with poﬁe: and authority to punish fox
contempt in the same manner and to the same extent as courts of
record. In the event a party is adjudggd euilly of a contempt S
£ine may be imposed in the amount of $500.00, or he may be

imprisoned for five days, or voth. C.C.P. Sec. 1218; liotor Froisht

Terminal Co. V. Bray, 37 C.R.C. 224; Re Ball & Hayes, 37 C.E.C.

407; Wermath v. Stamver, 36 C.R.C. 458; Pioneer Express CO. V.

Koller, 33 C.R.C. 571.
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Tt should also be moted that under Soction 14 of the
Eighway Carriers’' Act & person who violstos an order of the
Commission 1s gug.lty of o misdemeancr and punishable by a Line
not excesding $500.00, or by imprisomment in the county Jall

not exceeding three months, or by voth such fine and Limprisonment.

Tpon :ﬁia. consideration of all the evidence of record,
I horeby £4nd thet on July 11th and 2 th, 1939, respectively,
seld W. R. Miles, W. V. Nb.lcs, and Pat L. No..et co=pariners,
tronsported two shipments of darley welgaing 46,020 and 48,620
pounds, respectively, for sald Scauler-0*C Connell Grain Compa.ny,
a corporation, from the C. H. Thoumas Ranck near Los Banos ’
Californis,, to the warehouse of the Islais Creck Grain Terminal
_ Corporation Zn Ssn Franclsco; that on July 29, 1939, sald
W. R. ¥iles, W. W. Miles, and Pat L. Nolet, co-partners, Yrans-
norted two. saipments of barlej' wolgning 49,410 and 48,000 pounde,
respectively, ror‘ sald Scouler-0* Con:ﬁell Graln, Coﬁpo.ny, a
corporation, from the Fralhlo & Zora Ranch near Los Bé:xos,
Caiifornis, to se.id‘ warehouse; tTrat on Auzust lst and 9th, 1939,
respectivelr, se.id M. Re M;.los, W. Wo Miles, and Pat L. Nod %,
co=partners, transported two shipments of bdarley weiga.mg 46,140 and
46,220, pounds » espect:!.vely, for said Schuler-0? céﬁnell Craln Compaxy,
a cornorauion, from the Red Top Ranch near Los Banos, Cal.x.rornia, to
sald warehouse; that the minimum rate established by the Com-
mission spplicable to such service 4s 13%¢ per 100 pounds; that
sald W. R. MLles, W. W. Miles, ond Pat L. Nolst, co—partno:s,
lmowingly and wilfully charged and collected from sald Schuler-0tConnell
Graln Compeny, & corporat:on, and said Schuler-0*C Comnsll Grain |
Compa.n'y', a corporation, kmowingly end wilfully pa.x.d to .,ai.d |
W. R. Miles, W. W. Miles, and Pat L. Nols ¢, co-partners, as full

compensation for t“ansnort Iing each of sald shlpments charges based
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on & rate of 1lf per 100 pounde: and that at the time such rates
axd charges were chafged, collected, and pald =ald W. R. Miles,
W. W. ¥iles, and Pat L. Nolet, co-partners, and ssid Sckuler-
CfConnell Orain Company, a corporation, nad full knowledsé that
the m;nimum.rate established by the Commissionéapplicablé %0 eada

o2 said‘shipments was 133¢ per 100 pounds.
The following form of order is recommended:
ORDER
This matter having been duly hbard and submitted,

IT IS EEREEY ORDERED tzat said W. R. Miles, W. W. Miles,
axnd Pat i. Nolet, individually axd #5 co~partners, coase and desist
and hersafter abstain from charzing and.collecting for tae fransé
portation of gralin ac a highway carrier other than a'highway
cormon carrier rates and charges less than the applicable minimum

rates: and chrarges established by order ¢of this Commission.

IT IS HEREBY FURTEEE ORTERED that‘saia . Re M&l@s,
W. We Miles, snd Pat &. Nolet, indZvidually and as co-portaers,
procoed forthwith %o ;olléct all undorcherges disclosed by‘fhe
record In this procoeding, repoxt to the Cormission under oath
the prosress made In such col;ect:dn within f1f%esn days from -
the effective date of thnis order, and report to the Commissioxn

under oath when such ¢ollections rave heen made.

Tho Scerotary 13 dlrected to cawvse a certified copy
of this épinion and oxrder tokbe personally ser#cd upon g ald
. R. Mles, W. W. Mles, Pat L. Nolet, smd Schuler-0fConnell
Grain Company, & corpération, and each of them, and thi# ordqr
shall become 6rrective as to each of sald perzons on the Z20th

day after the date of suckh personsl service.
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The foregoing opinion and order are Iiore‘oy approvec

and ordered filed as the opinion and order of the Railroad

Coxmission of the State of California.

Dated at San Francisco, Califormia, this Z/‘;— Cay of
May, 1940. | '

COLMISSIONERS.




