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COmplainant '
TSe

TOSEPE MOISSETT; &and J. W. ANDERSON,
doing. business.as AND.ELRSON TRUCK. Ial'.l\t..

Case No. 4451
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Respondent.a.

E. 7. Bischoff, for complalinent
Geo*ge Grant, for Anderson Truck Limes

Edward Stem, for Rellwey Express .Agency, Inc.,
interested party . .

W. Xa Downey, for Pacific Frelght Ligpes,
interested paxrty .

Charles A. Stevenot, *or Joseph loisset

BAXER, Commissioner

L

By complaint filed Septembder 28, 1939, Certilficated Eighway
Carriers, Inc., complainazt, elleged ‘that deténdants, Joseph
Yolsset, end J. W. Apderson, doing business as Anderson Truck
Line, are engeged in for-rire truck trams sportation services as
ﬁighway coxmon carriers without possessing certificatez of public
convenience and necessity.

It 4is alleged, in substence, that Joseph Moisset ic en-
gaged in the dusiness of transporting préperty by motor vehicle
as o highway common cexrrier, &s that tern is deTined in Section
2-3/4 of the Public Utilities Act (Statutes of 1915, Chapter 91,
as amended), between Sen Diego'andﬂfn. Cajon end intermediate pointe
via La Mese, without & certificate of public convenience and

neces soity. Derfendant,’loseph Moiszet, £iled his answer denying
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that he was conducting such operatiozs as a hishway common car:ie:f and

by his Application No. 23107 filed Novomber 8, 1939, eppiled for
a certificate of public convenionce and mnecessity betweon seid
points. _ |
It is alleged in substance that sald J. W. Anderson 13 engaged
in the business of tremsporting property by motor vehicle as a
b.ighwéy common carrier, as that term is defined in Section 2-3/4
of the Public Ttilities Act, between Los Angeles and San Diego |
without a certificate of public convenienée and mecessity. Tefepdant,
T. W. Anderson, filed his answer denying that he was conducting
such operations as a highway common carrier. |
‘Thic Commission o Famuary 16, 1940, by £ts Decision No. 32741
in Case No. 4451, dismissed the complaim® hexrein in so far as it |
refers to said Joseph Moisset and by its Decision No. 32742 in said
Application No. '2310'7, dismissed sald appiication i‘o:" a certificat#
of public convenience and necessiiy between San Diego and El Cajon;
No further consideration meed be given ihe matiors in said
decisions. Attention will therefore be directed solely to +he
operations of defendant J. . Anderson between Los Aageles ond Sanm

~

Diego.
" Public mearing was Reld in tkese matters in Los Angeles on
FXovezber 30, 1939, at wiick ti;xe defe:idant A.nders&n ané sevoral
public witnesses cellod dy complaiﬁant testiried. The matter hes
veen duly submitteld anld 1s now realy Lfor &ecision.

Since the te's’aimony of shiyper witoesses, in nearly every
respe&t,’, bears out the testimony of defendent Anlerson, to aveid
repetition their testimony will be treated in But a cursory menner
and defentant’s testinmony will be treated Iin more detail thersalfter.

Antaony Burwel, siinping manager of tae United Drug Compeny

of Los Angeles, testified that ceid company uses several éarri\ers;
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including srnderson and mexbers of coxmpleinant corporation, on ship-

ments.moviﬁg,rrom.Los fngeles to the San Dieso‘area; that chipments
move by Andexson oﬁce or twice a weelk: that ais company Lollowe the
routingﬁinstructions of the consigroes and that the consignees pald
the transportetlion ciaaxrges on calid ¢
George McIncraey, shinping clork of the Loz Angeles offico
02 the Gemeral Tire znd Rudber Company, testilied +that said company
v8es several cafriers; iﬁcluainélﬁn&erson end mezbers 6% complainant
corporation, on shipments moving Trox Los Angeles to San Diego; that
it uses Anderson®s service when co designa%ed by consfgneés, wkich
occurs ebout two or taree itimes per weék; taat practically all trans-
portation cherges are paid by the comsiszneos and vhet i Company
has six or eight accounts in San Diego to ozly ome of whick Anderson
transports merchandise 2rom his company. -
Charles L. R. Thoxpe of the Tederatel Vetals Company, Los
. Angeles, testified taet said cozpeny handlet lead and metels and
it sells To two accounts located in San Diege; that his company
uses several cerriers, including Andersor and membors of tre
complainant corporation, in the trarsportation of merchandise to said
accownts; trhat his coapany uses Anderson's sexrvice on such skhipments
about omce a month and that his company p&ys tae transportation charges.
Earry Woods, shivping mevager of H. E. Hoxm Company, teatified
that seid Cogpany hendles electrical eppliences add automotive
egquipment, ¢%¢.; that it has approzimately L1ty customers in the
San Diego areas o whom it 3hips merchandise by several carriers,
inclﬁdins:membqrs of the comp;ainant corporation; that formerly, and
watil Januery 13, 1939, the service of Anderson was likewige utilized
in said transportetion; and that althouzn seid company paid the
transportation charges oz shipments moved by Anderson, the latter was
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designated as the carrier by the consignees.




0. Rogers, an employee in thg Shipping Department of the
Republic Teter FHeater Company of Zuntington. Park, testified that
said compeny menufactures water heaters and has fowr or five cus-
toxers in San Diego; that it utilizes‘ the service of warious care-
riors, including Anderson and members of the complainant corporation;

in shipments moving to seid customers; asd that it uses Anderson’s
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service avout once a month.

Melvin Flansburg, plant foremen of Boyle & Company, Los
hogelss, chemical manufacturer, testified that sald company has |
5pp:o:d.mately twenty customers in Sen Diego County and that although
145 laTger Shipments are moved by Lt own trucks, on smaller ship-
zeats 1t uses the services of various carrliers, Inciuding Anderson
ané pembers of tho complainant corporation; and that said company
pays vthe transportatlion charges on shipments moved by Anderson.
From the records produced at the hearing by this witness, it 1s
épparent tha®t the above company utilized the sexvice of Anderson adout
tWo or tiree times & month. i

From the testimony of J. W. Anderson, defendant herein, the
#ollowing facts are apparemt:

Defendent 'wgs formerly employed as a part-time driver by
C. A, '-Stevenot‘, doins business as Oppenheimer Truck Line, between
Los Angeles anéd San Diego. In Septembor, 1938, the latter dis—
continued nis trucking business and sold his 1935 Dodge truck %o
defendent, who succeeded to that portion of Stevengt"s business
conducted between Los Angeles on the ore hand and 3an Diego, =
Cajon and La Mese on the otaer hemd. Defendant’s physical move-
ments, howévé'r, are only between Los ,&:ﬁgeles end San Diego and +the
intermediate points of Fullerton, Oceansife snd Eneinitas, although
froigat mey b6 destined to, or may occasionelly originate at

=l Cajon and La lMesa.
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Detendant operates but ome truck, a 1935 Dodge, w_i.th a factory

ratiné of one and oxe=hal® tons and & maXimum i’oad capacity of

five tons. This truck 1s not only used for the line haul, but

Tor loceal piék-ups as well, anc at times other 'trag'sers are hired

to assist in the latter sexvice, Xe has a phone and a dock in

Los Angeles dut has no dock or pla}:e of business in San Diego.

‘The principal commodities transported by said defondsnt are rubber
éoods, drug supplies, electrical supplies, radios, paper products,
z00d supplies and metels, However, there is no particular commodity
restriction. ‘ .

Upon commoneing dusiness, defexdant Anderson contected the
customers of Stevenot (about fifteen in number) to arrange for
continuation of the sexvice by himself. Eo Informed them that
kis business would only be to “he extent of tae capacity of his
truck and 'ci;at the service woulld not necessarily be on a daﬂ.y bazis.
These customers formed %he mucleus of defendant?s business; hrowever,
éome have since ceased patronizing him vwhile onﬁthe otrer khend ho
has commenced serving otierz. Considering the person who pays the
transportation charges to be the customer of the carrier s irrespectiﬁ'e
of whevher thatl person is a cornsignor or consignee of the shipment,
i1t appears that defendant has approximately twenty o twonty-Tive
custoners. 'I.'hé epprozimate number of merchants either shipping or
recelving freigit and their respective locetioms 1z as followsz
Los Angeles, twenty to twenty-Iive consignors, ten corsigneos; '

San Diego, forty to forty-TiTe comnsignors amd concigsnees; La Nesa
and EL Cajom, six to eight consignors and conSiznees; Fullerton,
one bonéignee; Oceanside, throo consignees; Ea.cini‘aas; one

consignee. Of these merchants, approximately Ti=teen are druggists
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This truck apparently Lc the oze purchased from Stevenot.
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and Lrom fifteen %o twenty handle electrical supplies.

Although defendent stated that in refeorence 4o the above
merchents there exists approximately six or eight written con~
tracts amd ten or twelve oral contracts for transportation cer-
vice, service iz also rexdered ©o other shipvers with whom he
2gs 10 such arrengement. The purported contracts, whether written
or oral, are all similar and seem t0 be no more ther sn under-
stending that defendant will trarsport such merchardise as is
tendered to him for transportétion, and that the sihinper, if s
consigror, 1s "supposed™ to tender him ell freight moving preveid.
Defendant stated that no customer ever refused to enter into suckh
an arrangenexnt. Ee adritted that he has contacted additionsl mer-
chqnts for the purpose of erranging transportation zervice of the
above nature, although the general practice 13 that shippers con-
tact hlm for sexvice.

It is clear that defencant’s service 1s conducted
usually_an& ordinarily between the fixed tormini of Los Angeles
and San Diegb and is that of = highway common cerrier, being open
and avaiiable, limited only by the cepacity of his equipment, to
those shippers who desire to use iIt. Defendant should therefore

be ordered to ceage and desist such operations in the abgsence of

£////a certificéte of public convenience and necessity.

An order of the Commissiorn directing the suspension of
an oPeratibn is in its offect not unmlike ex injunction by 2 court.
& violetion or‘such order constitutes a contenmpd of the Commission.
The Califorafe Constitution and the Public Utilities Act vest tho
Commission with power and authority %o ﬁunish Lor §ontémpt in the
seme menmer end to the same extent as courts of record. In the
event a person is adjudged zuilty of contempt, 2 Line may'be imposed
in the amount of $SOQ or he may be imprisomed for five ($5) days,
or both. C.C.P. Sec. 1218; Motor Freisht Terminal Co. v. Brey,

87 C.R.C. 224; re Ball % Hayes, 37 C.R.C. 407; Wermuth v. Stamver,




36 C.R.C. 458; Pioneer Exoress Commany v. Xellexr, 33 C.2R.C. 57l.

It should elso be noted that under Section 14 of the
Eighwey Cerriers' Act (Chepter 223, Stetutes ot 1935), one who
violates an order of the Cormission is guilty of a misdemeanor and
is punishable by & fine not exceeding $500 or by Lmprisomment in
the County Teil not excoeding +three moﬁths, or by both such fine
end f{mprisonment.

The following form of finding and order is recommended.

INDING AND ORDER

Public hearing having been held iﬁ the above entitled
proceeding, evidence having heexn received, the metter naving been
duly submitbed, and the Commission now being fully elvised,

IT IS EEREBY FOUND thet the defendant, J. W. Anderson,
doing business as Anderson Truck Lirze, has been end now is operate
ing ac a highway common cerrier, ac that term £z defined n See-
tion 2-3/4 of the Public Utilities Act of the State of Celifornia,
between Los Angeles and San Diego without first having ovbained
from the Railroad Commission e certificato of public convenfence
and necessity authorizing such oporation, end withont other opera-
tive rights therefor, in violation of Sectlion S0-3/4 of seid Public

tilities Act.

TT IS HERZEY ORDERED, by reason of such offence, that

defendant, J. W. Anderson, shell immedistely cease and desist from
conducting oz watinuing, directly or indirectly, or by any subter=
fuge or device, exny and all of zaid operations as g highwmy_common
carricr as set forth hereinbefore in the finding of fact, urless
and until ho chall have obteined from the Reilroad Commission a
certificate of public convenicuce and necessity therefor.
The Secroteary of the Reilroad Commissior is horedy

authorizod and directed to caumse a certified covy of this decicion

to be zcerved upon respondent.




The effective date of this order shell bve twenty (20)
days after the date of service upon respondent.

The foregoing opinion and oxder are hereby approved axd
ordered filed as the opinion‘and order of the Railroed Comzission

of the State o2 Californla.

Dated at Sen Frenciszco, Californfs, this 2 A day of

39‘,“ , 1940.




