
BEFORE ZEE RULROAD COMMISSION OF T.:1E SUTZ OF C.ALIFO~"IA. 

In the Matter or the Application ) 
ot SAM: .AND Pl$QUALE., do:1nZ business ) 
as MA.GGIO .BROS." ~ to eha:rge less ) 
than. established m1n1mtz:l. rates. ), 

... 

BI !.BE COMMISSION: 

Application No. 23126 

AD'Peo.ranees 

Charles W. :\oll1:lso::l. ..: i~r applicant. 
:r. E. LY'~:c.z", tor SOu.~hern Paci!ic Company and 
. Pacific ~otor TruCking Comp~, protestants. 

Ha.rpld Vl. Dill, tor Truck & VTarellOns0 Association 
, of San t'iego and I:::perial Counties" ~test~t. 
C. A. Hodgeman., tor Port of San Diego, - , '001' 

Administration of. the City or.San Die~o.J and 
~an Diego Chamber of Commerce" ,as the!r interests 
maY' appear. 

Edwin Stern., to~ Railway Express Agency, Inc., 
interested partY'. _ 

OPINION ... _ ....... _ ... -
By tllis application sam Maggio' and Pasquale Maggio" copart

ners do1ng bUSiness as :Maggio Bros., a radial°'h1zb,way common et\.r:r1er 

and bigbwa7 contract carrier, seek authorit7 to charge less than es

tablished m1n1m'Cl':l rates tor the transportation or d:J:y ice (carbon 

d.1o:d.de, sol1d.itied) trot!. a point near Niland to Los Angeles for the 
,.. 

National Dry Ice CO~p&ny. 

Public hearing was had before Examiner Brya.ut at Los .Angeles, 

and the matte~ is now reaey'!or decision. 

Xhe testimony shows t~t applicant operates vehicles which 

are enclosed and insulated, ~d are thererore suitable ~or the trans
portation of dry ice. It shows also that the Los Angeles storage ~ 

" 

ottiee facilities of National Dry lee CO~Pan1 ~e iocated 1n a building 
, ' , 

adjacent to the Los Angeles heae~uarters of Maggio Bros. It appears 

that the present- application bad itsinccption when a representative or the 

ice comp~, allegedly contemplating thepurehase ot proprietar,y trucks 
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• 
to portormthe transportation here involved, approaChed the Los 

Angeles representative of Maggio Bros. tor information conca~ 
, " 

the insulated vehicles. Tho latter, learn1ne or the dr.1 ice ~ove:ent 

!rom Imperial ValleY,so11c1ted the traffic ror applic~tfs account 
, -a.t tho reduced rate upon ";7hich the approvu 0: too Commis z10n is l:e re:t:o. 

sought. Tie ;proposed. l"ate is 20 cents par 100 pounds.1 subject to· a 

m1n1mum weight o! 14, 000 po~ds. The m1nim~ rates heretotore estab

l1s~ed by the Co~ss1on tor this tra:spo:tat1on vary from 20 cents 
. 1 

to 68 centz por 100 :pounds, a.ccording to the weight ot the sbipment. 
" 

It appears from the record that the applicant copartners~p 
was tormed'in 3~e.1 1939.1 ~oz the purposo of transporting freSh truits 

and vegetables 'for Maggio Bros. 1 a corporat1on o! tbe same ~ engaged 

in the wholesa.le produce business. One or tile partners is president 

or the corporation, and the otner ~artner is a director. All records 
of the two co:panies are kept b7 employees o! the corporation, and t~ 

cop~rtncrsh1p keeps no separate boo~~ 0: acco~t. The corpor~t1on 

abso~os all pro!1ts and losses or the copar.~ersh1p, so that the 

par~ers receive no ~rot1ts ane sustain no losses !ro: their ontorprise 

exce~t as stoekbolder~ in the corporation. 

uaggio Bros., tbe copartnership, transports ~roperty !ro~ 

Los Angeles to the ~perial Valley tor the corporation, b~~ app~rently 
~ -
not ror others. It also carries some produce of the Valley in the 

x:oturn movement to the Los ;..ngcles market, pr1nc1l'ally !or ,the 

1· . , .. , . , . ". , ... , .' 
The establlshed m1n1.m= rates for the transportation of this co=.od.1tj" 

!rom. Niland to Lo: Angeles are class ra.te~ !'roVided in ll1ghway Carriers! 
Tar1r1" No.2 (AppenC.ix "D" to Decis10n No. 31606, as amendod" in Case ... 
No. 4246). T".o.cy al"e as .. follo\"1s: 

Minlm~ Weight 'in :?694s ·_.R$~'~$1n Cielts "0'1" 160 Powlds 
~ Ii • ,. .. • • '. '. ' • f< •• "' ... :"."" ,. ; ., •• II • , • , - .I " .. ."'.":" ," " ,. • 

Any Qu:;m.t:tty" • • • • • • • • • •• 68 
_4, 000 ••••••••••••• 46t 
lO,oo0 ••• • • • • • • •• 35 
20,000 ••••••••••••• 32 
30,OOO(a) •••••••••••• 20 
36,000(0) •••••••••••• 20 

(a) Applicable fro~ October 1 to March 31, inclusive. 
(b} App11cable trom .A.pr:U 1 to Septe::loer 30.1 inclusive. 
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corporation. Applicant has !lot hcreto.f'orc 'tl"ansl'o!"ted dry- ice, b:z.t 

ant1ci!,ates tb.:l.t it will be !avored with the z.bipo.ents 0'£ National 

Dry Ice COl:l!'any' from ~r1land to Los Angeles in tb.e event 1t is autho::"

ized'to apply the reduced rate sOueht by this application. 

In justification of the l'roposed rate, Witnesses testified 

that applicant's vehicles have retu-~ed trom the Imperial Valley to .. 
Los Angeles unladen upon abotl.t 90 per cent of tlle'tri,s, and. that tb.e 

totaL "back-haul It has 'been only 8 or 10 per cent of' tlle veh1cle .. ~ 

capacity. ~be bookkeeper ot the com,a:c.y est~ted that the "added" 

cost or piek1ng up and transporting the dry ice would not exceed $8.00 

per trip, and pOinted out that the gross revenue on this commodity 

would amount to $28.00 or ~ore per trip at the proposed rate and mjnjm~ 

. weigh~. Tb.c est1mo.ted cost or I:l-'3k1ng a complete round trip fro: the 

Imperial Valley to Los Angeles and return, according to ~ brier state-
.' '. -.. 2 
~ent attached to the application is $31.2,. 

A witness tor soutb.e~ P~citic Co:p~ testified t~t his 

comp~7 had published carload rail rates designed to accocmodate the 

movement ot dry ice :rom Niland to Los .A:o.geles. :ae introduced a state-

mcnt shovt1ng the va:r10tl.S rail rates in effect tor this movement from 

J'uly 1936 up to' the date of the hearing" and. expla.ined. that all 0'£ 
, . 
these rates had'been published and maintained tor the bene!1t of two 

. com,an!o:z producing dry ice. in the v:1c1n1 ty ot Niland. & was tmable 

to sta.te whether or not the shippers had. availed themselves of these 
3 

rates. 

2·,····· .... " ... 
~s amotll'lt makes:o.o provision. tor aJJ.Y' or the overhead items" and. 

ap~arcntly non.e for the additional cost which would be incurred 1n 
travelling to and from ~alan.d. 'u1'11a:ld is sitttated some 14 miles d1s
t~t ~rom app11e~t's.normal route.) 

3 
From his stateme:l.t it appears that the carload ra1l rates at the 

date of the hearine were 19 cents, 20 cents and 22 cents per 100 
pounds, subject to :o~nj~")reishts ot 40"000,, 36,,000 a:ld 30,000 po'll:lds, 
respectively. ",. 
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No representative ot the shipper appeared 1n support or 

the application or otherwise participated 1n the disposition or 

this proceeding. Southern Pac1ric CoI:lPa:l.Y, Pacifie ~otor Trucking 

Company and Tho ~ruck and 7arehou.seAssoc1at1on ot San Diego and. 

ImperiaJ. Counties protested the ~ant1ng of.' the app11~tion, bu~ did 
. ' 

,not specifically state the oasis of their objections. 

Applicant apparently made no attempt to determine the full 

cost or pe=tor.m1ng the part1cular tr~n~portat1on service bare involved, 

b~t proceeded ~tead upon the proposition that the proposed rate 

=st be reasonable it it would return :my revenue over and. above the, 

bare additional out-of-pockot expense which might be inc'Orred in 

transporting the dry icc. Xhis theory :akes no provision tor ~ ot 

the overhead eAPenses, or oven for a propo~tionate share or the variable 

expenses, and if applied to all o! the traZ!ie would obviously return 

insufr1eient revenue to ~ermit the o~erator to continue in business • 
. _" 

The eost showing is ~eagre and tar trom convincing, and this reason, 

1:! for no otiler, the application must be denied. 

However, two other reasons appear as obstacles to the grant

ing of this application. In the ~1rs~ place, the record is not 

pers~s1ve that tne proposed deviation from t~ e$taol1shed basis 0: 
m1n1muc rates is necessary or desiraole. The sougat ra~ or 20 cents 

per 100 pounds is the same" it w1ll oe obsorved."as the m1n1m~ rate 

heretofore established 07 the Commission tor larger shipments. zne 

sougnt rate would be sUbjeet'to a m1n1mUI:l weight ot l4~OOO pounds; 

the established rste of the same vol~e is subject to a vdn 1mnm o! 

30,000 pounds d'W:'1ng th.e per10c. fro:. October 1 to March 3l, and to a 

m1njm:cm. of 36,000 pound.s during the bOJ.a.nce ot tb.e' 7e~. No reason 

appears of record wby the shipping and transportation practices in 

connection With the t~a:f.'t1~ here ~volved could not oe adjusted so as 

to accommodate themselves to tbe m1n1mUI:l weights prescribed in connection 

with the present 20 cent rate. A. carrier Witness testU'ied that he 
. 

did not knOi'1 whether or not the d:J:y ice could oe of'tered in sh1pm~ts 



e 
I 

o! 30~OOO and 36,000 :pounds" 'but stated that if' that ton:l.aee were 

of!ered his eomp~y could handle it. 

In the second place~ eve~ though gran~1ng o! the application 
. 

were otherwise justified, it must 'be seriously questioned wbether it 

would be 1n the public interest that the Com:n1ssion l'erm1 t this appl:1-

cant, which according to this record is pr1mar1ly and essentially a 

private carrier, to seek to reduce the cost ot transport1ng its own 
I 

tonnage by solicitine and tr~sport1nb tbe propcrt7 of others'at lower 

rates than those which are available to tor-hire carriers generally. 

Should tae Commission sanction and adopt such a policy, the established 

tor-hire carriers woul~ rind themselves raced with a serious and tormidable 

type of competi t10n vto.1ch it would be. d1t:t:icul t and l'erl'laps 1m:possible 

tor them to meet, and which might well eve~tually torce them to retire 

trom the field and leave the public without adeq,uate a:ld. depe:l.d.a.ble 

transportation service. 

Upon careful consideration of all the facts ot record we are 

of the op1l:Uo:o. and tind. tllat the proposed rate has not boen sJ:low.c. to 

be necessary, or "reasonable" ntbin the meaning or section II of the 

Elghway C~riersl Act. Under the circncstances here 'presented the app11-
... 

ea t10n must 'be deided.' 

ORDZR - - ...., '- ..-

~h1s application having beon duly heard ~ sUbmitted~ full 

consideration or tb.e matters 8.llcl things 1:lvolved having been b.ad~ :lD.d. 

the COmmission no~ being tully advised~ 

I~ IS EE?.EBY ~DEBED tho.t this application be and it. is 
.. I, -. .. • 

hereby den1ed. ~ 

Dated at San FranCiSCO" C:Uirornia~ th1s ____ day 0'£ J'tIO.e~1940. 

r;.· 
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