Decinion No.

BEFORE THE PATIROAD CCLCIISSION CF THE STATE CF CALIFORNIA

In the Matter of the Investigation on

the Commission's own moiion into “he

oporations, rates, charzes, contracts, Case Noe 4322
snd practices, or sy 'r.horoo., of

ARTEUR S. LYON.
Ao No MULL, Jze, for respondent.

WAKEFINLD, Commissioner:

QPINTION

This proceoding was institutod by the Cormission on its own motion
to detormine whether or not Artkur S. Lyon, respondent horein, was ongagod 4in
the %rausportetion of prope:%y over the pudblic bighways in this state botweon

Sacramento, on the one hand, and Placerville and intermediaie points, on tho

otbor band, as a highwy common carrier as that temm ic defined in Section

2=3/4 of tro Public Ttilities Act without first having obinined from tbo
Railrond Commission o cortilicate of public convenioence and necossity‘thorofor,‘
as requirod by Section 50-3/4(c) of said Act, and whetior or not rospondert was
transporting proporty as a highivay carrier othor tham o highway common carrier
at rates less than the minimum rates cstabliskied for suck tronsportation by the
Commission in its Decision No. 28761, as azendeld, in Case No. 4088, Part “A".
Public héo.rings woro kold in Sacramerto on Jumo 22nd and .Fumwtllzéth,
1928, at waich place and times respondont appoored with counsel o.nd‘partic:l.patod '
in the hearings. Testimony wac roceived from mumerous sbippors sorved' by ro-
epondent, from employeos of the Commission, and from respondent himsels, who

volunterily testified in his own behalf, and the mattior wns submitied sxd is

now ready for decision.




Tho record shows that respondent holds highway contract carrier
porzit No. 34~1l issued -borbim‘by tho Commission on Novembor 6, 1935. Since
that time ne zas continucusly boor engaged in tho business of transporting
proporty for compensation or hire by means of a motor vehicle over tho public

nighways of this state Lotween Sacramento and Placoerville and points intermediste

and proximpte thoreoto. Tho bulk of respondent's business consiste of tranmsporting

shipments from wholesglo business houses in Saéranonto to retail stores in tho
Placerville asren. His service is almost a doily onme, as ho mekez four or five
trips each weck botweon tho points named. Tho ovidenco shows that since July 1,
1937, ko has “ransporied property Lor approximetely 60 firms, sbout half of whom
are concigrors in Socramento who propay the Zreight on their shipments, and the
remeinder of whom are consigneocs in and near Flacerville vho pay the froight
charges on saipments they recoive.

Tho rocoxd reveals that this service wns porformed Lor the gemerzl
pablic. It appoors taat respondent freoly solicited ahipmbzrts not only Lrow
consig;nor.ﬁ in Sacrumento but also from consigneos in end near Placorvﬁ.llo, and
urgéd tae latter to instruct the firms in Sacramonto from whom thoy purchese 4o
ship via respondent. A furilier indication of his willingness to serve the
genorsl public is the sbsence of any limitation or resiriction of his cervice
to a selected group of shippers. Rospondent testified that ho considored the
existonce of contracts witsa tiho consignors from whom e received shipments
sufficient to confer upon him the sta’tﬁs of a highwoy coatruct carrier, and
tbat ho accordingly did not extor into contracte with consignees receiving
soipuments from such consignore, even though tho consignees paid the Lfreight
cherges and directed tho routing. It is obvious, kowevor, that umder such
circumsionces tho corvico is porfor:hod for the consigness and tant a comiract
with tho comsignor caunot be counsidered as a limitation on tho aveilabllity of
tbe servico. It should also be noted that rospondent held contracts with only
a portion of the consignors served znd frequently accoptod anc tranﬁpor‘ﬁod

shipments even trzough he zad no cormtract with eithor the consignor or the




conpignee. TFurthermore, the contracts which wore introduced in evidenco did not
bind the shippers to use respondeni's gsorvice, bul mox;ely purported to ¢bligate
the latter to transport all sbipmonis tendered 4o him for {ransporietion bdetweon
the points in quostion. Some of the shippers who signed such contracic testified
4+hnt they had not intended 'thoroby to bind thomselves to uso rospondent’s sorvices,
that they lad in fact used rospondent and other carrierc indiscr’.;.mimtoly, apnd
that thoy had signed tho agrecments only because of reopondent's representations
that he was not pormitted to carry their goods without such a.gi-oo::entz. Iven
had these contracts imposed mutually binding obligetions om both parties, however,
it is doubti’ul that thoy would have boon en offective limitetion of his offer of
service, in view of recpondent's apparent willingness Yo onter into such contracts
with oll shippors and to serve personsc with whom he kad no contractse

It is clear, thereforo, tiat respondenti's service betweon these pointc
wes avellable to the general public, wes regxﬂ;arl:;r conducted betwoon fixed termini
and over o regular route, ond was accordingly 'tha.f of.' a highway common carrier.
Sinco ho was not engaged in suck operations on July 26, 1917, and has not obtainoed
o cortilicote of public convenlience and nocossi‘t.y thorefor Lrom the Commission, he
srould bo ordored to conso and dosist therelron. |

This is not respondont's first apponrance beforo this Commissions He
wag hold to bo ¢cozcucting =2 m.gj:may common carvier service betwoon the socme points

in issue here, znd was ordered to cease and dosist therolrom, in Reculated Carriers

ve Lvon, Cose No. 3523, Decision No. 27086, dated Moy 21, 1934. He was subsequently
cited twico for contompt'of that ordor, admitted his guilt om the first occazion,(l?
and was found guilty and fined $100.00 on tke zocond;(z) Suck proceodings bave
apparently beor insufficlient to impross upon respondent the necoonity Lor absteining
from operutions for waich he hes no authority. Under tke circumstaonces, tho Com-
mission's atiorney should bo dirocted to pursue the addﬁ.tional remedies provided

in Soc-tj.ﬁn 76 _of the Pudlic Ttilities Act by commencing an metdon mominst resmondant

(1) Rerulated Corriers, Inc, Ve Lvon, Case No. 3523, Docision Now 27831,
dated March 18, 1935. . . ‘ ‘

(2) Rezulnied Cerrisrs, Inc, v. onn, Case No. _,523, Decision No. 28250,
' dated Septembor 30, 1935,




in tho Superior Court 1o recover pennlties for iis wmlawful bhighway common

carrier operations.

The f£inding that respondent has beon oporsiing zs o highwny common
carrier disposes of the othor issue in this case, namely, waethor or not ro=
spondent has transported property as 2 highway carrier othor than o highway
common carxier ot rates less than %he zinfmm retes therefor ezimblisbed by
the Commivsion. It iz 1o be noted, however, t,h.aé rospbndont, though purporting
to act as o highwoy contract carrier, 4ss in some instances failed to observe
tse pinimum rates established Lor highway contract carriers by Decision No.
28761, ns amended, in Cace No. 4088, Part "Av. |

An order ¢f the Commission diroc'ﬁiﬁg that an wnlowful operation censo
end dosist is in offoct not unlike an injunction by a court. A violation of
such order constitutes a comtempt of Lo Commission. Tho Californisa Comstitution
and tho Public Utilities Act vest the Commission with power and authority to
punish for contempt in the same moxmer and 4o the same extent as courts of record.
In the event a party is adludged gullty of o contempt ke mey be £ined in the
amount of $500.00, or imprisoncd for five doys, or both. CeCeP. Sec. 12185 Motor

Froicht Torminal Cos Ve Broy, 37 C.P..C. 2445 re Ball & Fnves, 37 Colele 407;

Termuth v, Stemmer, 36 CQ?..C. 458; Pioneer Txpress Cé. Ve Koller, 33 CefeCe 571

Public heorings hoving beon hold in tho above-cmtitled procecdirg,
evidence having beon received, and +tizo zatter naving beon duly submitted, I
horoby find that respondent, Arthur S. Lyonm,bas been engaged since July 1, 1937,
in the business of trampor‘tiﬁg property for compensation or hire by means of o
potor vendcle over tho public kighways in this stato botweon fixed termini and
over o regular route, to=wit: betweon Sacrasmento, on the one hand, and Placorville
anl points intermediate and proximote thoereto, on the other haxd, as 2 highway
common carrier as defined in Section 2-3/-"- of the Public Utilities Act, without
firet having obtained from tho Railroad Commission s cortificato of public
convenienco and nocessity therefor and without having a prior right to dd 20
roaulti::;.g from a good faith highway common carrier operation comducted on July 26,

1917, and continuously therealtor.




The following form of order is recormended:

OCRDZR

IT IS EEREEY ORDERED from tho foregoing findings of fact that respondent,
Artbur S. Lyon, cease and'doéﬁ'.ot from conducting, directly or indirectly, or by any
subterfuge or dovice, any and all oporations as a aigaway common carrier as do-
fined in Section 2~3/4 of %ho Public Utiiitios Let over the public hizaways of
tais state betwson Sacramonto, on the ono hand, and Placerville axd points intore
zodiate and proximate theroto, on 4hne othor aend, unless and until ae Zirst obteins
from the Railroad Commission s ca:-tii'icato_of public convenienco and necocsity
awthorizing such oporctions, | |

IT I5 HERESY FURTHZR OFDERED that in all other respocts thls procooding
be ond it is hereby diamissed,

IT IS HEREBY FURTEDR ORDERID +aat %he Socretary of the Railromd Commission
cauco a certified copy of this decision to be personally served upen regpondent,
Arthor S. Lyon, and this opinion and order chall bocome. offective twenty (20)days
after tzo date of such servico. |

The foregoing opinion and ordor are erody approvod and ordored £iled

as the opinfon and order of the Railrosd Commizsion of tae State of Coliforuie.

Dated at San Francisco, California, this .25_% day of June, 1940.
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