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Deci3ion No. __ ._.:;'_t_~ ....... _·'_'_~' '_~._. __ 

In the ~ttor or the InveotiZt1.'tion on 
the.Commie~ion'$ own motion 1nto the 
operations, ratoe, cha...~ee, contract:;;, 
!:lldpraetic~, or e:tJ.y thoreof, . or 
ARTB'OR S. LYON. 

OPINION' 

Cue ~o. 4322 

This proceod:i.lls was iMtitutod by the Co=ilSGion on its ow motion 

to determine ~hother or not Arthur S. Lyon, renpondexrt herOin, was enzt\&(Id :1n 

the tn.nsl'or"..e.tion o~ property ovO%' the public h1e;hwaye in tlli state botwoen 

othor hnnd, tw a highway comon c:t1n"ier a.s tl:t1.t term is dofined. in Section 

2-3/4 o! ~EI Public titil1t101.l .let without rirst. hnvin& o~tUnod tree the 

Railro~d Cocmiooion a cort~icate o! ~ublic convenience and noceeoity thore!or, 

n.o rGqoirod by Seco;ion 5'0-3/4(e) o! said Aeo;, ~ whether or not r<w;pon~or:t 'WaD 

trt\2lSportille; proporty as Q. llighwtl.y curier· othor than c. llie;hway co:zzmon carrier 

at raton lose than the mini:m.lI:l ratCD oota.blished ror 3uch transpor"'¥el.tion by tho 

Co:rmi~siOZl in itfl Dcc1s10n Xo. 28761, an c::le%ldee, in Cue No. 4088, Part WAW. 

Public hOui:1g:3 woro held in S4Cr8ll1o:to on Jt:nO 22nd and. ~"UBt 25th, 

1938, at wAieh placo and times ~eopOZldcnt ~pponred witA eottn801 and.'~ie1p4ted 

in the ho.o..ringz. Teotimony \'1:lZ rocoivod trOl:l numoroUD ehi:pp<lX'S 8Crved by ro

e,ondent, :tram ~loy()oe or tho Commis~ion, an<.1 from reopondent himself, who 

new r6ady :tor decioion. 



Tho roeord ~howz that r~~pond~nt holdn hiehway contract carrier 

pormit No. 34-11 iszuod to him by tho CO~OiOD on November 6, 1935. Sinco 

th8.t time ho D.rus continuouoly boon ongAgod in tbo 'b'WJine:!l~ o! tre:wportirl& 

proporty tor eompenlJe.tion or hir~, 'by mo(lZ13 o! e. :nO'tor 'Vehicle ov~r tho publ1c 

Ilizhwaye of this "tate botween Sacr8:ento and Ple.c.orv"....J.le eM. poats in'Uftledia:to 

end proxiInc.te 'thoroto. 'l'ho bulk ot rO:)l'ondent· 3 busin¢8S CO%lfl~~te: or tl:"t.lnSportine 

:>hi;p:nont::l from 'Wh.olesalo bwsi:loos ho~~ in S8.cr~ent¢ to retail DtorO:J i: tho 

Placerville a.%'co.. F.i3 service ill nlmost =. <1a11y one, n.:: ho mt!ke= four or tiTe 

tri:pc ea.eh week 'between tho points ~«l. ~o oviclenco shows that .1%1co J'OJ.y 1, 

1931, he ba.o trB.%l$ported property for a!)pro:d.ma.tely 60 !ir:ms,. a.'bout hnl! of whom 

are eoncienorc in So.ermnento who pr&pfJ.Y the treieht on their zhi;p::ont"~ tmd the 

rcma.ind.er of wilO::l are eO%l3ie;nooD in and near Placorville who pay th6 freight 

cbargeD on 3~ipment~ they recoivo. 

'I'.b,() rocord r<rvealg that 'thifl 80rrlce '#ttS porlormod for 'the zcnen.l 

publie. I't t:tppoors that respondent freoly zol1citee. 8hip:nonto not only ~rom 

con~i~or= in Sacramento 'but alGO !r~ con~ienoo= in end near Plaeorville, and 

ureae the lAtter 'to 1netruet the £:i,%"lXIS> in Sacrsmonto !roz:1"lh:.= tl!oy purewo to 

£hip vie. respondent. A !~~or indication or hiD will1neneoe to s«rvo tho 

&enor~ public ie 'tho Ab:;oneo or eJly limittJ:~ion or rel!J~riet:i.on o'! his :;C%"'tI':i.eo 

to I'). Goleeteo. group or sl:ippers. Aoopont.ent tetJtitied tho.t he eO%l8idore¢ tho 

e~:.1.3tonce or eontr~c~ v.i. til. t~o eo:asignon tro1!l "nhoc. he recoi vec\ eh:i.pz:1onts 

z~icient to confer upon hi:n t7a.e status of t:t hi&hwy contraet et:trX'i~,· cnd. 

that ho aecordinely did not enter ~to contraete with eo~igneeo recoi~.nt 

~a.i;pmont$ from zuch cOlWigxlOn, even tbough tho eO%l:lignoOtJ paid. "tho £rei&ht 

che.r&e~ and directed tho rout~e. It i3 ob'viou::, l:owovor,. th.tl.t undor Duch 

circtzm8te.ncoe tho comeo is ;porfor.:nod for tho consignooc o.nd tant a contra.ct 

with tho consi~:r ca:anot be coxwid.ered. ~ 4 l.i:llita.tion on tJ:o ::.'Vl:.ilAbUity of 

tbo servico. It should ~o be noted that rozpondent held contracts with only 

a portion of tho consignorz ~Ort~ tIXl.Cl :£'reo.uontly aeeoptoc: a.ne. traneported. 

8h1~Ont8 even though he hAd no eontr~et wi til oi thor the consignor 0'1: tho 



cOlWie;n~e. :Curthormore, the contracts wbich were introduced in evidenco did not 

bind tho shipper:i to use retlpono.~nt' Go oorvice, but merely purported to ob11ze,te 

th~ lattor to traneport ell shil'tlents tenderod to him ror tra.nepor""..e.tion betweon 

that they had in taet U30cl rozpondont nnd other c~.en: :illcliser'~t(lly, and 

that thoy bad Gig;llod 'tho a,gr.>cments only becc.'WJe 01" roopondent-s representations 

tbc.t he vr...o not por.ni tted to ee.rrJ their goods without such e.e:rec:enta. :a:Ve21 

had these eontraete imp¢ge~ :1:utuo.lly b1ncliJ1e ob11ge.tiolW on both ptlrtieo, however, 

it i:s doubt1'ul tho.t they wotlld have beon en e!"!'eet1ve limite.tion ot h1s orter of 

with all shippers and to serve penonc -dth whoo he 4d no contracts. 

WIlS avUlable to the general publie, ft!I. rogulo,l"ly conducted.. botwoon fixed tcr.nil2.:i 

Qlld ovor tl. rogulor route, and. was c.ecorCin£:ly that o£ a. hiemm.y com:n.on carrier. 

Sineo ho was not engaged in Duch operations on July 26, 19:'7, end hM not o'btainod 

Q. cortii'ieD.te or public eonvenience .c.nd necees:i.ty theroror troe the Com:n:!.asion, he 

c~oulci ."0<> oreorecl "to coo.zo ancl d.ecis"t "tl::.orei'roI:1. 

~8 is not r~pondent's first appo~co betore ~ Commi8nion. He 

wo.r; hold to '00 conduetin& a. high'l7t'l.y cOtl:llOn carrier sorvice b~w&on the scme points 

v. Lyon, C~e !~o. 3523, Decision No. 27086, dc.tecl 'MD.y 21, 1934. He Vl8.8 subsequently 

cit~ twico tor contempt' or that order, admitted. his guUt on tho tirst occ=ion, (1) 

nnd ~ found guilty e.nd fillO<1 $100.00 on the :second. (2) Such proecodillgo MV& 

~pparently boon insufficient to imprODs ~pon regpondont tho necoeoity tor abetein1ne 

from opora.tionB 1"0:' which he has no authority. Undor tJ:o CirCta:8tOllceD, tho Com

mieoion ~ 3 attorney DhoulG. bo dirocted 'to p~uo the nddi tional remodieo provided. 

in Section 76 of trt~ Public Utilitios Act by eornm~c!n~ ~ ~etion ag"inet ~~d~ 

(1) ReeE±~t~ C&rri~~J !nc. v. Lvon, Case No. 3523, Decieion No. 21831, 
dat~.~ch l~,1935 •. 

(2) R~ZU1,.,ted Carn4frl"e, Inc, v. ~, Cue N'o. 3523, Deei~ion No. 28250, 
dat&d . Sept«:1ber . 30, 1935. 



in tho Superior Court 'to recover ponnltios for hie unle.wful hizhway eommon 

carrier ~tione. 

Tho findinS tho.t respondent ht\s 'beon opore:tine M a. hi~y common 

carrier dispot)ot) of tho oth01" i1!JOUO in t~ CD.Se, ne:nely, w.tlethor or not re

::l?ond~:rt has tnMported :property Q.$ a hi~y carrier other than c. higl:rway 

eommon cerrior nt ratoD 10&8 than the ,m"n;mum ~teG there!or established by 
, , 

the Colll!!li3sion. It 13 to be noted, however, "t;hat respondont, though pur;portiDg 

to Q.ct Q.S a. hiehwD,Y contract carrier, ha.a in 80:e insta.nce~ !ailed 'to obtJervo 

the minim:uln ratefl estc.blis.hed for hizhway contract eorri~ 'by Decision ~o. 

&nd do=ist ~ in off oct not unliko en injunction by a court. A v.1olation of 

such oNer contltitutoz a contempt of tho CommieD:i.on. 'n1o CIlli!ornia Constitution 

e.nd the Public UtilitietJ J.ct voot tho Comm:i.ol5ion 'With ~'I'1er and authority to 

:punil5h for cont~t in tho Gll:lO ~or and to tho Bame ~ent a.o court.e or roeord. 

In th~ event c. po,rly is c.djtJdZocl guilty of I), cOX4t~t he 'ftJA'1 'bo fined in the 

amount or $SOO.OO, or impr1eon~ ror rivo dnYG, or both. C.C.F. See. 1218; UQt2t 

Froip:h't Tormi'nel Co. v. Bmy, 37 C.&.C. 244; re Ball &: VAyes, 37 C.?_C. 401; 

~~th v. St~ffiRor~ 36 C.2.C. 458; ~i¢~&er ~ZRr~~oCc. v. X~ller, 33 C.P..C. S71. 

Public hoor;.ngB hc.ving boon hold in tho l):bO"le-cntitled pr~co~g, 

ovidonco hnvinz 'boon received,. o.ne. t~o :tatt~r ~vil:.g boOn d't1ly submitted., I 
I 

horoby rind. thQ.t r$t;ponc1ont,. Arthur S. Lyon,ha:3 beon oneo.eod zinco JuJ.y 1, 1937, 

121 tho bueine~s or tr~portine; property ror coc,pcnsation or hire 'by :loans or 0. 

::otor vebicle oval' tho public ~yl3 in th13 cta.t.o botwoon !':lxed tc:m:Lni and 

~d. :points intor.n~io..te Md pro~te thereto, on the other hanel, as a hizmy 

Co:mlon corrieI' " defined in Section 2-3/4 of the Public Ut:Uitio~ Act, without 

f'irst ha:vine ob~od i"rom tho Railroad Comisv1on a. certiricate of public 

convenienco end noceoeity therefor and without hnving a prior right to do ~o 

rooultin& £ro1:1 a good faith highway co=on ca.."'"ri6r opero;t.ion conc!'Uc .... ~ on JUly 26, 

1917, and eontinuouely thorOQ!tor. 



'!he !ollw.I.l1g rorm or ordor is recocmend.od: 

ORD:a:R. 

Arthur S. Lyon, cea.sc and. d~iot rr01!l conducting, directly or indirectly, or by ezrJ 

oubtertugo or <1~vieo, c:tr'J and all operations rus c. ~emt£l:r Co::z:non cnrri~r a.e do-

fined in Section 2"3/4 or ~ho Public ut:i.~.1.t!.OfJ l.et o"'~r oth" ;1'1..\bJ.ie hizhwayo or 

. . 

IT IS m'.ES"l ~ O?DE?..EO -:hat in all other rosp¢ctl'J thiD proeocdirl,g 

be and it ie hor&by di3~~ed. 

IT IS E:E:?ZZ'{ FU?.TE:?.. OBDMJ.!:) ~ilat tA~ Zoer~t~.lr"1 or the ?Ailroad. CO=ni3aion 

ee.w;o 1l. certified copy or thi$ tieeiaion to be persona.lly sorvoc! upon reGJ,)O%1dent, 

Arthur s. Lyon, 3lle. this opinion and· oreor shall bocome, o~toe:ti'7o twenty (20) daj'$ 

The forogoing opinion' ~d ordor are ~croby approvod and orCored tiled 

M tho opinion and orcler o! tho ?ailro~d Comcission ot t~c State of Colitornic.. 

DtJ.tod. a.t Sc.n Frlll1cieco, Ca.litornia, tlli :65 7£ O4y o! Juno, 1940. 

COUM!SSIO~'ERS 

s. 


