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EEFOXE THE RAITAOAD COMSS"OI\( OF TEE STATE (OF CALIFOENIA
In the Matter of the Investigatliorn on

it 1 NAT
) B '1{.na:ﬁ\u,
the Commicsion®s own motion into the ) "‘“
oporations, rctes, charge contracts, )  Case No. 4457

and practices of F. F. mWAN doing ) .
business as Red Lino Exprecs & Treels Coa )

JOEN F. MeNEIL, :, * Recpondent.

ZY THE COMMISSION:

CPINION

This proceed.mg Ls an investigation by the Cormlission,
Znstituted on Lts owz notion, invte the operations, rates, charges,
contracts and practices, of F. F. Sullivan, an Individual, doling
buscinesz 23 Red Iine Express and Truck Co., heroaftor called
responlent, for the purpose of determinins: (L) vhether rospon-
dentts operations as a2 2igaway cozmon carrier unler authority of
that cortain cortificate of public convenlence and necossity
granted to him by the Commission In Its Declsion No. 27135 have
voen conluctel by meanc of automotive equipment not owned or
leasod by him, in violstion of Rules 25 (a) or 25 (b) of General
Ordor No. 93 Lssued by the Railroad Commlssion on May‘ 3, 1937; sné

(2) vhether respondent should be ordered to cease and desist Irom

such practice and whether kis sald cortificate of public convenience
should be rewvoked or susperdel, pursuant to soction 50-3/4 of the
Public Utllivles Act, by roason of 2is zaving operated in violation
of said Rules 25 (a) end 25 (b).

A public bearing thereon was rald dYelore Examiner Paul, 2%
Los Angeles, on March 28, 1940, at vwhich respondent appeareld and




was represonted by counsel. Tho matter having beor takez wnder

submisslion is now ready for ldeclsion.

-

There was rocelved in evidence a copy of an agreement,
dated Jamuary 15, 1939, (Exhibit No. 2) entered into by and between
respondent and Carl B. ané Estella Trueblood, uxnder the terms of
which the Truebloods agroocd to furnish, maintain, provide the

Lver and Operate' cortaln automotiverequipment fLor tho purpose of
providing o nighway commozn carrier service betweon Los Angéles anc
Lencaszter under the operative rights ol respondent. Specifically,
the Trucbloods cgreed that their oguipment would make throe rownd
trips wookly betweern Loz Angeles and Zencaster for the necds of
respondont between such points. Thoj further agreed to furnish and
maintaln sufficient plcikup equipment, with driver or drivers, +to
perforn oll nocessary pickup service in commectlion with reazpondents
operation at Los Angeles oxné to supervise such operation. The con-
sidoration to De pald for suck services was “"...»650per month, pro-
vided, that In the event that Tho gross rcceipts from respondentls
line haul operatibn were more than $2,000 a wmonth, during stated six
months operating pericds, then there was to be peid In addifion to
the $650 o month & sum oqual to 10 per cent of the gross operating
receints In excess of $2,000 o month. It was further agroet between
respondont and tke Trucbloods that tho cost of cargo insurance should
be equally divided. A signiﬁcant feature of the sgreement waz that

PALL otker requii'ed forms of Insgursnce will be caxried by the P:(::..;;:y

of tho Socond Part on his own 'e'@pmgnt and men In his employ.”

Documents were introduced in evidence (Exhibit No. 3) whick show that
respondent was billed for the services rendered In accordance with

the terms of such agrecumont.

(1) The zecond party waz Carl B. end Estella Trueblood.




Respondent volmte:fily‘ testifiod and admitted that the

sgrecment, hereinabove reflerred %o, was enterod Iinto snd executed
by him and that operations were conducted by Truedlood in accordance
with tte terms and conditlions tkereol for the compensation therelz

designated.

Respordent further testified that on or about October 27,

1939, ho was served with & copy of the Commission's order Institu-~
ting this proceoding. Io thoreupon called at the Rallroad Cormis-
zion's Los Angeles offico and obteireld s copy of the Commission’s
Gonoral Order No., 93, and that therealter on Deocembeor 19, 1939, he
oxecuted & leaso arrangement (Exhibit No. 5) with Carl B. and
Zstella Trueblood, for tae use of cortaln sutomotive eqpipment owned

said Truebloods, Ir & form desfigred to comply with the proviszions

sald Genoral Oxder No. 93. Among other .things, the lesse arrange-

nent executed on Decoxber 19 contains the folloﬁing statement:

It 13 matually agreed between the parties horeto
that thls lease shall supercede and teke the place
of a certalin agreemont entered Inte betweern the
parties hereto under date of Janmary 15, 1939, a
copy of which 1s on file with the California Xaill-
road Commission, and that the elfective date of
thls loase will be Janmary 1, 1940, subject to the
law sxnd the a%pﬁoval ol the Californlfs Re&llroad
Commigzion.™ 12

Subdlvisions (2) and (b) of Rule No. 25 of the Commis=sion's

Cenoral Urder No. 93 are applicable %o the situation here presented,

the relevant pordlons of waich read as follows:

"Rule No. 25~-Leasing of Equipment

“(2) ALl ‘passenger stage corporations' ond *highway
commor carriers' sirall olither own taelr equipment or lease
such equipment for a speciflied amownt on a trilp, torm, or
mileage beslz. The leasing of equipment shall not Include
the services of a driver or operator. All employment of

The cortain agreoment referred to Zs Bxhidhit No, 2.




drivers or operators of leased cars shall be made on +the
basis of a contract or agreement Dy whick the driver or
operator shall beaxr the relstion of an employee to the
'pazsengor stage corporation' or 'highway co:m:on carrier’
by whica such driver or operator 1s emgaged;s % "

#(b) The practice of leasing the eqm.pmem: or employing
drivers oxr operators on a basls of coxpensation Cepenient
upon roeceipts ner Ttrip or for any other pera.od of time, or
per unit of weight ol property tra..sportea. iz hereby pro-
kivited. In evary instance wnere the equ pmen" Ls lessed
for a period of ten (10) days or more, overy 'passenger
stage corporation’ and 'highv‘ay cormon carrier' choll
oxecute o written lease covering every unlt of equipment
not owneld by 1%, walckh lease shall fully set forth the con-
ditions under v/n.:.c’" the wnit of equipment 1s acquired, and
shall include the term for waich such equipment 1s leaved
the compensation to be pald, the conditlions regarding con~

cellation, otec. A truwe copy of ceid lease shall Immmeliately
Do flled w:[.'ch thils Comission.s = =V

From the evidonce adduced in this proceeding 4t 1s =0
obvious that the agreement (Exhibit No. 2) entered into by respon-
dent 4s 4n violation of the provisions of the Cém;bission’s rales a3
above clted that any comment thereon Lz needless. Suffice 4t to say
that the Cémﬁ.ssion cannot and will not condone suck practice. The
respontent and all automotive common carriers operating under this
Commicsion’s Jurisdiction vwho are sudject to the provisions of the
clted rules are expected to cormply full y thorewitk., IFor many yoars
the Commlcssion 2as condemned the practice of the employment of
dxrivers or operators of leaceod oguipment wiao do not boar the relation

ol an employee 4o the carrier. It kas also condermod tho practice of

sutomotive common carriers lessing equipment or employing &rivers or

LY

operators on a basls of compensaticn dependent upon receipts.

Respondeat will be ordered to abstzin from future violation
of Rulo No. 25 of the Commmission’s Cenerzl Order No. 93.

(3) In re Comxission's Inveetigation, 15 C.R.C. 587, 596.
United Parcel vs Imter-CLity Parcol Service, 29 C.R.C. $95,600.
In re Baker & Cowan, 31 C.R.C. 231, 237, 238,

Iz re Investigation of J. K. ank’...n 33 C.R.C. 868, 873.
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An order of the Comnlasion directing ome to refrain fron
sn unlawful practice 1s In 1ts effect not wnlike an injunction BY
8 cowrt. A viclatlon of such order constitutes a contempt of the
Commission. The Californla Constitution and the Public Utlllities
Act vost the Commission with power amé authority ‘:,6 punisz for con-
Tempt In theo zeme monmer and to the same extent as courts of record.
In tho ovent a person i1s adjudged gullty of contempt, a fine may be
Imposed in the amount of §$5,000 or ho may be imprisoned for f£ive
(5) days or both. C.C.P. Sec. 1218; Motor Freight Terminal Co. V.
Bray, 37 C.R.C. 224; e Ball & Hayes, 37 C.R.C. 407; Werxuth .

Stoamper, 36 C.R.C. 458; Piomeer Express Company v. Xeller, 33
C.BE.C. 371,

FINDING AND ORDER

The Commission having Instituted an investigation on Aits

ovn motion Into the operstions, rates, contracts, charges and‘
practicos of F. F. Sulllvon, 2 public kearing having beon had there-

oz, the Commission mow being fully informed, and besed ﬁpon the

ovidence adduced herein and the‘ conclusions expressed in the foro-

going opinion,

IT IS TOUND that during the period beglnning Janmery L,
1939, and ondixg Jamiary L1, 1940, rezpondent conducted his highway
common carrier operation betwoen Los Angeles anéd Lencaster and
intermediate points iz violation of Rule No. 25 of the Comxission's
 Goneral Order No. 93.




Based uvpon such Linding,

IT TS OKDERED that F. F. Sullivan shall heroafter and
honcoforth refraln from any further violation of Fule No. 25 of

the Commission's Genoral Order No. 93, Lssued Nay 3, 1937.

The Soceretary of vhe Rallroad Coxmission Ls horedy

directed to serve a certifliecd copy of thlsz order upon rozpondent
P, P. Sulliven.

The effective date of thiz order shall be twenty (20)

days after the Gato of service of this order upon responcent.

Datel at Sen Framclsco, Califormia, thfs 3 “N day of

%u.oly , 2940,
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