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BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of the Application of
VALLEY XOTOR LINES, INC., =.corporation,
to consolidate operative rights and es-
tablish through service for the transpor- Application
tation of the traffic of Valley Express Co., No. 20101.
an express corporation, between San Fran-
- ¢isco, Oakland, Alameda, Berkeley, Enmery- :
ville and San Leandro, on the one hand, and N TN A
Stockton, Californiz, on the other hand. T
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J. J. BROZ, for Applicant.

McCUTICEEN, OLNEY, MANNON AND GREENE, by F. W.
MIELKE, for The River Lines, Protestant.

L. N. BRADSHAW, for The Western Pacific Railroad
Company, Protestant.

BY TEE COMMISSION:
QRINIOXN

By appllication filed August 10, 1935, as amended, the
Valley Hotor Lines, Inc., a Californias corporation, seeks an order

authorlzing the consolidation of certain operative rights heretofore
granted to applicant for the purpose of establishing a Joint through
service to transport only the traffic offered by Valley Express
Compeny, an express corporation, between San Francisco, Oakland,
Alameda, Berkeley, Emeryville and San Leandro, Californiz, on the ome
hand end Stockton, California, on the other hand. |
Applicant has been authorized by the Commission to conduct
operations as a highway common carrier of property over 2 number of
regular routes. The highway common carrier operative rights here
sought to be consolicated are (2) the right to operate a service be-
tween San Francisco, Oaklend, Alemedsa, Berkelev, Egeryville and San
Leandro (hereinafter called "Sen Feancisco Bay points”) on the one hand,
and Manteca and points south thereof, to and including Fresno, on the -




other hand;(1> and (b) the right to operate azother service between

Stockton and Merced, and intermediate points, via Manteca.(2)
These operative rights were separately granted and do not

permit applicant to link up, join or consolidate them in any manner.
Tals conditlon In the certificates of nublic convenience and necessi-~
£y issued to applicant recuires, among other things, that all traffic
transported from # point on one operative right to a poiat on the
other shall be physically transferred and change of equipment made at
& common point on eacn right.

As an underlying common carrier, applicant verforms a trans-
portation service for saipments moving on ﬁhe billing ané In the cus-
tody of Valley Express Company between the points considered., Valley
Express Company 23 an "express corvorstion® as that term 4is defined
in Sectlon 2(k) of the Public Ttilitles Act, and such operative rights

To conduct the vresent service over the lines of appli-
cant were acquired vrior to August 2, 1933, the effective date of
Section 50(fL) of tke Acﬁ requiring certificates of publi¢ convenlience
and necessity. Applicant handles traffic offered to it by Valley
Expross Company wnder written contracts and the rates charged tae pub-
lic‘for transportation services rendered are those published iﬁ the
Tariffs of the latier currently in effect and on file with the‘Com-
mission. REoth applicant ané Valley Zxpresc Company are owned and con-

trolled by the same Interests.

(1) This service was authorized by our decision Iin Re: Valley
¥otor Lines, Inc., 36 C.R.C. 539 and 866 (Decisfon Nos. 23949 and
24289 on Application Fo. 16170), decided August 17 and December 7,
1651, respectively.

(2) Teis service was authorized by our Declsion Wo. 23073 on '
Apolication No. 16957 of Valley lotor Lines, Inc., and 3. O. Thomes,
declded November 13, 1950.




Ne publlie hearing was had on the Instant application, the
applicant and parties vrotestant agreeing by stipulation to submit
the matter for decisloz upon the record heretofore made In Anplica-
tion Ko. 19856, with the privilese of £'linc supplemental memoranda
on sald record. After briefc were filed, the matter was finally sub-
mitted and it 1z now ready for declsion.

3y Application ¥o. 19850 (aereinafter called the "former
application™) the Valley Motor Lines, Inec., sought authority to inter-
change itz motor vehicle eqguinment between the same two operative
rights as are involved In the present application, when contalning
only property la~tranzit for the account of 1ts overlying express
corporation, the Valley Express Company, So as to permit through
service from & point on one operative right o a »oint on the other
operative right, without physical transfer of said propérty and changoe
of equipment at Nanteca and/or Nodesto. A hearing was neld before
Examiner W. R. Willlams at San Francisco on March 1, 1935, and the
matter submitted uwpon the filing of briefs. A%t the reguest of appli-
cant, the appllication was dismissed, witkout prejudice, by our Declsion
No. 2815%, rendered August 5, 1935.

The Western Paclflic Railroad Company and The River Lines

opposed the sranting of both the former and the present applications,

but submittod no cvidence iLn support of thaelr protest,

Tho proposed consolidatlion of operative rights 13 to vermit
apolicant to establish & through service between San Francisco Bay
points and Stockton for the handling of shipments offered to it for
transportation by the Valley Express Company, ﬁhus eliminating the
physlcal trensfer of those shipments and dhange of equipment at
Manteca and/pr Modesto from one operative‘right to the other. It is
represented that the establlishment of through service, as vroposed,
will result in Increased efficlency of transportation facllities, re~

duced operating expenses, and the rendering of an improved and more




adequate service to the public.

The operative rightc gossessed by applicant and its alffill-
ated express corporation, the Valley Express Company, the services they
have conducted, ant the methods of operation were described by Harold
B. Fraszer, Scceretary and Mansager of both carriers, the only witness
called. Ee testifled that a cheék bad peen made to determine only the

cost of labor employed on the denot nlatform at lManteca to perform the

ohysical transfer of freigat and it was found to average Tl cents per

son hendled. An exhibit was submitted of all movements of trafflic
transported for Valley Express Company from ancd to Stockton during
December, 1935, and January, 1955, which required physical transfer at
Menteca or Modesto. I% indicates that 958 tons were transferred during
the two-month period. Of tais tonnage, the witness estimated that 398
tons origlnated at San Francisco Bay points and 180 tons were destined
to San Francisco 3ay points. If these tonnage figures saould be used
" as a base, the traffic handled for Valley Exnress Commany betweon the
points involved would agzgregate 3,468 tons annually. Thus, 1f appli-
‘cant 1s permitted to operate as proposed, a net saving';n'the"labo? oX-
pense of handling this traeffic of -approximatvely 52,566 per year would
be realized. | '
An Zmproved and more satisfactory cervice will De afforded
atrons of Valley Ex»res:z Company wnder the proposed operations, in the

- )

opinion of the witncss, ac delays to shilpments belng carried beyond the
transfer point and over, short and damage claims Incldental to physlcal-
17 transferring chipments can bYe eliminated. In that coanection an ex-
nivlt shows that for November ané Docember, 193L, the average number of
clalims on 2 movement of 1,001 tons of traffic handled for Valley Express
Company to and Srom Stockton was 0.15 per ton, while the averase nuwmboer
of claims on a movement of 958 tons of lile traffic to and from Modesto

13 shown %0 be only 0.0L1 per ton. The muckh greater number of claims

poy ton on Stockton traflic Is attributed to tne fact that it Iis
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nrosently subjected to one more transler whlle in-transit then the
Nodeato traffic.

Applicont submits that the proposed service will In no
sense result In any competition with existing carriors; that 1t coes
not »ronose to Iavade any new terrlitory and does not expect to ad-
versely affect other transportation agencies, dut simply proposes to
arrence for the improvemont of a common carrier service which has
served the points involved for a number of years; that based upon the
degree of efficlency, economy and adequacy the proposed service would
attain, the oxlsting service 1s Inadecuate and unsatisfactory to
properly handle traffic offered %o it -for transportation by Valley
Express Company; and that the proposed service will meet a public
demand and need.

In suppnort of Lts contention that other transportation
agencies will not be adversely affected,applicant polints out. that the
sraffic orovosed to be handled In the through service 1s now and will
continue to ve those shipments moving under thae through rates and bIlll-
ing of Valley =xpross Company which has had the right to conduct trans-
portation service between the points considered as an express corpora-
tion sinco, the year 19%2. Applicant further argues that Lts present
operative rigats will not be enlarged should the authority sought Ye
granted as all transportation services 1t renders direct to the public
will remain the same as at present, that is, the local traffic handled
under Lts own rates and villing as a highway common carxier will~con;
tinue to be physically transferred and change of equipment made betwe?n
the two operative rightec Involved herein. It 1s suggested that the
Valley Zxpress Company could not be expected, and would net be willing,
to turm over its traffic at any point on the routes described to other
common carriers in the field, since they are all direct competitors,

The primary.and basic question for determination Ls whother
the interchange of equipment from one operative »ight to the other

when containing only shipments transyorted under contract for Valley




Express Company between the points considered is necessary or desirable:

in the'pub£Zc interest. The evidence shows that the »roposed through
service will be much less expensive and a2t the same time more expedi-
tious und generally satisfactory to the publlic served by the Valley
Lxoress Company. Trhat these results can be achieved 1s clear Irom the
record. We have long neld In swostance that economies in operation
and reduction Iin transportatlion cost and Lnereased officlency of ser-
vice by existing coxxmon carriers Inure to tie benelit of the general
public and should be encouraged. Here i1t is not only proposed to
serve the public Interest by economy and efficiency iIn operation, but
to afford an improved service on a substantlal volume of traffic as

well, The existing services of competing common carriers wlll not e

endangered contrary to the public Interest a3 the traffic involved

does not now move over their lines, nor does it -appeer that epplicant,
by reason of any superlority in service or operation, might ‘divert-
cypffile from other Lransportatlion asgoncles. The through service, . a3
proposed, is similar in character to that- considered In Re Vallevy Motor

T4ines, Inc., and Motor Freizht Terminel Comvany, Decision Mo, 2692 on

Application Wo. 19266  (Gecided April 1o, 193L), and leads to the same
concluclons reached in that case. Ve there stated:

Valley Zxpress Company valldly offers through
service of freight between points on the two operatlons
wder i1ts coatracts with the carrier corporations. The
exprese rates and the contracts are on flle with this
Commisslion,. wi# ' :

I% appears, however, that this through service may
not be conducted except vy itransferring cargoes from
truck 4o platform and from platform to truck at Fresno.
Such phycsical necessity requires conslderable cost, &,
It also entalls Increased breakkage and astrays resulting

RY]

in domage clalms, &=

et Applicants request authority to eliminate the
transfer as £o the express shinping indicated. =%

Protestants urge that thils is a mere subterfuge to
avoid seeokling a certificabte of necezsity and convenlence,
walch they also urge is a necessary prerequisite to elimi-
nating transfer of cargo between trucks. This contentlon
18 untenable for the resson that through service, validly
offered by Valley Zxpresc Company, now exists. Tals
service, however, 1s beset with the Impediment sought o
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be removed and, such removal will inure to the benefit
of the transportation companles Iin eliminating cost of
transfer an damage In-transit. 3Benefits likewlce '
will e enjoyed by the cshipping public in resultant
expedition and safely.

- It is our conclusion that the application should
ve granted, ¥ appears thot such action will benefit
alike the shipping »ublic and the rezulated Lransporta-

~ tlonucomdanies.

Protestants vrge that we deny the application om the
grounds (1) that applicant is in reality seeking a certificate of
Public convenience and necessity ©o transport nroperty between
Sén Freaclsco Bay polnts and Stockton; (2) that in no respect were
the services of other common carriers operating between those
poiﬁts shown to be inadequate or wnsatisfactory which 1s necessary
to Justify the Issuance of a certificate; and (3) that the service
of appllicant and Valley Express Company betwecn Sen Prancisco 3ay

poinfs and Stockton was at its inception, and still is, wnlawful

énd cannot be rendered valld by granting the auzhoéity sought..lzn _

the former zpplication the same grounds for denial were asserted
bj‘these profestants.

The public benefits and advantages that would ve afforded-
by the prOposed chrough ser%ice are sufficlent to justlily our ap-
proving the Interchange of ecuipment between the operative rights
involved, subject to the limitations nerelnafter imposed. .For the

came reason we stated in the Valley Notor Iines ¢case, suora, which

13 equally apolicabdle herein, namely: "that through service,
valldly offered by Valley Expresc Company, now exists,” authdrity
to interchange eqﬁipment £o avolid physical fraﬁsfer of the traffic

iavolved does not require the Ilssuance of a certificate of public




convenlence and necessity.(z) Compare Re John V. Anderson, L2
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ToIt is true thav no showing was made by applicent in respect
to any Inadequacy of services rendered ty other carrlers,

inile adew
custe service by existing Cerriers wnder certain circumstances and

conditlions may well be sufficlient grounds %0 deny an applicsatiorn,
other considerations snown of record are controlling here., AS has
beon stated, the authority waich will we granted herein will afford

. Improved and more sconomical service without changing applicant's
resent seone of operstion.

The third arsument ic alco wnbtenadle because the uwncon-

Lradicted evidence of record In thic proceeding shows (1) that all
traffic handled by applicant, including that of the Valley Zxpress
Compazny, moving between points on the two operative rights 1s pres-

ently physically transferred from one to the other at Manteca and/or

Hodesto and chrarge of equipment made thereat; and 1% nas further been

(2} Tals heas deen the rule In later cases vhere highway common
carriers have teen autlorized to laterchange egquipment “etween
separeto operative rights when transporting tarough traffic of
eZpress corporations. See Re Rodwood Motor Frelght, et al,
‘Declslon Nos. 27545, 27662, and 32565 on &pplication No. 156663
and Re Pacific lMotor Trucking Compeny and ieCloud R.R. Company,
Decision Xo. 29976 on Appliention no. 213L2.

Auvtaorlty to chanse the transfer point between separate
operative rignots of Ltrallic transported for express corporations
285 also peen granted o alghway common carriers without the i1s-
suance ol a certilicate of »ublic cenvenlence and necessity. In
fe Valley HMotor Lines, Inc., and Zigavey Transport Company,
Decicion Yo. 27385 on Adnlicaticn o, 156580, we there ctated:

X Jouthern RPacllic Company and Pacific Jotor Transport
Compeny, wanlle not formally nrotesting nor recuesiing a
public hearing, nave urged that sranting the regquess would,
Indirectly, permit Valley iloter ILines, Inc., through its
contract with Valley IZxpress Co., (ownershiy of each is
Identlcal), to serve San Jose without first procuring cers
tiflcate of public (convenience and) necessity therefor.
However, such sexvice Ls now rendered oy the round-chout
delivery at San Franclisco to the delay of express zhipments.
The present recuest Iis only for the volume of pxpress and
doer 0ot contemplate froight service by Valley Motor Iines,
Ine. Analogy Is found In many of the operations of Pacific
Hotor Transport Company for which authority has Zeen granted.
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convenlience and necessity.(z) Compare Re Jokn V. Anderson, L2

B
C.R.C IS

VLTt Lz true thet no chowing was made by applicant In respect

to any iﬂddequacy of services rendered by other carrlers. Wnile ade-
guate service by existing carriers under certalin clrcumestances aﬁd-
conditions may well ve sufficlent grounds to deny an applicaticn,
other considerations shown of record are controlling here. As has
beon stated, the authority which will be granted herein will afford
an improved and more economical service without changing applicent's
nresent scone of operation.

The third argument 1z alco wtenabdble because the uncon-
tradicsed evidence of record In thlis proceeding shows (1) that 1)
trafflic handled by applicant, Including that of the Valley Express
Compary, moving between points on the two operative rights 1s pres-
ently gaysiteday VFRNSISITOL IYOD ONE O ThE Oher of Memtees and/av

Modesto and chonge of equipment made therent; and 4t hea further heen

(2) This hac been the rule in later cases where hichway cormon
carriers have been authorized to interchange equipment between
separate operative rights when transporting through trafflc of
express corporations, See¢ Re Redwood Hotor Freight, et al,
Decision Nos. 27545, 27662, and 32565 on Application No. 15666;
and Re Pacliflic Notor Trucking Company and leClovd R.R. Company,
Decision No. 29976 on Application wo. 213l2.

Authority to change the transfer polnt between separate
operative rigats of traflic transported for express corporations
has also been granted to nighway common carriers without the fs-
suanee of a certificate of public convenilience and necessity. In
Re Valley lotor Lines, Inc., and Eighwey Transport Comvany,
Decicion No. 27385 on Application Ho. 15580, we there stated:

wwed Southern Paclific Company and Pacific Notor Transpord
Compmany, vhile not formally nrotesting nor regquesting a
public hearihg, have urged that granting the request would,
Indirectly, permit Valley, MNotor Lines, Inc., through its
contract with Valley Express Co., (ownershinp of each is
identical), to servo San Joce without first procuring cer-
tiflcate or public (convenience and) nececslity therefor.
However, such service 1z now rencered by <he round-shout
delivery at San Franclsco to the delay of express chipments.
The present reguest is only for the volume of express and
doez not contemplate frelght service by Valley MNotor Lines,
Inc. Analogy is found in many of the operations of Pacific
Motor Transport Company for which authority has been granted.
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shown (2}w€§§§.Valley Ixpress Company has offered a through service
over tﬁé&#&ﬁeéhor apvlicant between San Franclsco Bay points and‘
Stocktoﬁ*éiﬁce the year 1932 under appropriate tariff on file with
this Commission. Tae arrangements entered Iinto between applicant
and Valley Exprecs Company are set forth In wrltten contracts and
afe also on file with the Commission.

Taterpreting the views of orotestents, the thought seems to
be thot it was unlawful for the owmers and officers of appiicant,
through the formation and operation of Valley Ixpress Company as an
express corporation, to link up or conscolidate separate operative
rights so as to render a through service in any manmer and thus by
indirection do that whilch cannot de lawfully done diéectly.

It may be, as contended, that Valley Express Company was
organized for tho purpose of operating tarough service between péints
located on the various separate and distinet operative rights of the
applicant and other nigaway common cerrlers olther owmed or controlled
by officers of applicant. However, there was nothing in the lew at
the timo Valley ZExprezs Company oogan operations between the u;timate
tepmini of the proposed tarough route to prevent a hizhway common car-
rier or‘ ts offlcers, 1L they otnerwise met the requirements of the
lew and this Commicsion, from forming and operating an express corp-
oration t0 be used for this purpose without a certificate of public
convenience and necesslty, and i1t appears that suek requirements were
met from the evidence submitted in this droceeding. Ascuming it were
a fact that the only purpose of the operations conducted dy the Valley
Expresé Company was to escape the necessity of securing s certificate
of public convenienco and necessiity Lo consolidate and enlarge the ex-
isting opeiative rights poscessed by applicant and Lts affliliated
truck lines, such avoidance does not make Invalld the presont or pro-

posed service of oither applicant or Valley Ixprecs Company. Nre

Justice Eolmes well stated thils principle In Suverior 011 Co. V. State

_9_




of ¥{ssissTpy! Fx Rel. Rush F. ¥nox, 280 U.S. 390, et pages 395 snd

< -..” ‘, - '..‘ \\
396 invtae £ollowing

.- The fact that it desired to evede the law, as 1t
s called, 1s Ilmmsterial, because the very meaning of
8 line In the law Ls that you Intentlionally may o as
close to Lt as you can; Il you do not »ass it. 3Bullen
v. Wisconsin, 2,0 U.S. 625, 630, 631; o0 L. ed. 230,
835: 36 Sup. Ct. Rep. L73.

Protesvants rely upon Motor Service RBxpress, et sl v, Cowan,

P Y ettty

et o1, %2 C.R.C, Ly 85 the leading case In support of their conten-

tion that the present service accorded traflic transported by appli-
cant for Valley Zxpress Co. 1s unlawful. There we found the pretended
utilization of an express company resulting in wnification of onersa-
tive rights was cleoarly a suoterfuge an§ device to evade regulation.

It is avparent that the facts as found in that case, wpon which the
Commlszlon based its action, differs moterially from the facts pre-
sented by the present applicatioﬁ. Here the record does not disclose
‘any pretense or artifices on the part_or apnlicant or the creation of

a flectitious express corporation to evade regulation. Omn the contrary,
1t Indlcates that applicant and Valley Express Company openlj and with-
out concealment, and in obedience to legal requirements, instituted and
have continuved to conduct the present operation.

Noxr heve we overlooked the othef authorities clied by respondé-
ents, but we think the principles announced in them are not in conflict,
the facts considered, with‘the conclusions we have reachedlhergin. Vost
of them desl with the vrinciple that 2 highwaywcomm?n cerrier may not,
by conscolicdation, estanlisament of jolnt or proportional ratec, or by
other means, expanc or extend operative rizhts bevond the bovndary fixed
by the terms of the original authorization,

As we have seen, the concluslion 1s warranted thet the
chango of equipment for the purposes intended would beneflt the

public, as well as the gpplicant carrier, and that it would not

defeat any of the objJects cdeclared In the Anderson case, supra,

other cases there clted.
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We find that the Interchange of motor vealcle ecuioment by
the Valley;mbtor Lirnes, Inc., 2t any common point from one to the
other‘6} the nreviouvlv described operative rights, when =ald motor
vehicle equipmenu excluslvely contains at the time of interchange only
those shipments transported uncer written contracts with Valley Express
Company -and Iin-transit between San Francisco, Oskland, Alameda, Berke-~
ley, Zmervville, ond San Léandr& on the one hand and Stockton on the
other hand, Is In the »uwlle Interest and should be approved and au~

thorization granted. In all other respects the application should be

denled,

Valley Motor Lines, Inc., a corporation, having made appli-
catlion as above-entitled, the matter duly submitted, and the Commission
belng now fully adviced:

I? IS HEEREBY ORTERED that Valley lotor Lines, Inc., be snd
1t is hereby authorized to Interchange motor venicle ecuipment at any
common point located or the seporate overative rights heretofore
grented by Decision Nos. 23049 and 2280 on Application No. 16176 and
Decision No. 23073 on Application No. 16957, whern 3aid motor vehlcle
equipment exclusively contalins at time of nt terchange oaly those ship-
méents transported under written contracts with Valley Express Company,
an express corporation, snd In-transit between San Franclsco, Oskland,
Alameda, Berkeley, Imeryville and Son Ieandro on the one hand and
Stockton on the otker hand,

IT IS HEZRERY FURTHEZR ORDZRED that in all other respects the
application be and the same iz hereby denled. ,

The effective date of thic order shall be ten (10) days from
the date herecof.

. Pated at Sen rranclsco, Californla, this égf,day of
15L0. LA

VT BRI IVN

Cowmiss*oaers.




