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RILEY, Cormiasloner:

OPINIONXN .
In these proceedings which were consolidated for hearling
and declislon, Pacific Xotor Truclking Company, & wholly owned sub-

sidiary corpofation of tane Southera Pacific Company, seeks certifi-
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cates of public convenlence and necessity sutaorlizing operation as

& highway cormon carrier between certain voints, for the transporta-
tion of property to be offered by Southern Pacific Company, Pacific
Electric Rallway Company, Railway Express Agency, Inc., and any
other carrier of the sams class, serving only points, including inter-
mediate points,(l) located on the rail lines of the Southern Pacific
Company and Pacific Electric Rallway Coxmpany. The Paclfic Electric
Railway Company is a wholly owned subsidiary of the Southern Paclific
Company. Applicant would enter into joint rate arréngements with
the two rall lines Dy concurrence in their respective tariffs cure
rently on file with the Commlssion and In effect. Traffic of %tae
Rallway Express Agency, Inc., would be transported by applicant as
an underlying carrier under a contractual arrangement between the

parties.

As flled each of the applications also sought suthority to

nandle traffic offered by the Pacific Motor Transport Company in ad-
dition to the Southern Pacific Company, Pacific Electric Ralilway
Company and Railway E=xpress Agency, Inc. ZHowever, the former carrier
was authorized to abandeon service as an express corporation under
Section 2(k) of the Public Ttilitles Act subsequent to the filing of

these appliéations.(2> As customary in applications of thls character

(1) Application No. 21551 does not seek autnority to serve lnter-
medlate voints, dut in Application No. 21360 such authority is

souSht .

On Mareh 21, 1938, we sranted Pacific Notor Transport Conm-
osany, & wholly owaed subsidiary of the Southeran Paclfic Company,
authority to abandon service and, since August 1, 1938, such
service has been conducted directly by the Southern Pacific
Company anl other transportation companics over whose lines the
traffic moves under appronriate local and joint tariffs on file
withcthgsgommission. Re Southern Pacific Company, et al, 41
CeReC. .




flled prior to the sbandonment of service by the Pacific Motor
Transport Company, applicant alleged that it proposed to tramsport
property "in the custody of" the various rallroad and express oom-
panies ané at rates to the §ublic a8 publisbed in the curfent
tariffs of the latter carriers. From all of the allegations it
appears the primary purpose of the application is to utilize motor
trucks for both line-haul and plckup and delivery service as sup-
plementary sad auxiliary to the present rall services

Protestants have ralsed the objection that applicant
seeks essentlally to operate solely as an underlying carrier for
all of the carriers previocusly mentloned, and that the Commission
will take Judicial notice of the fact neither the Southern Pacific
Company nor Pacific Electric Rallway Compsny is an express cor=
ooration or & forwarding compsny a&s those terms are defined in
the Public Utilities Act. Therefore, it is contended, the Commia~
sion is without authority to srant the certificates here applied
fore |

In view of the facts adduced of record and the statement
of applicant's counsel at oral argument, we believe this objection
is not well éaken. During oral arzument it was made clear by ap=
plicant that the authority sought contemplated the operation of
motor trucks under Jjoint rate arrangements with the rail lines
rather than as an underlyling carrier for traffic moving in the
custody of the rail lines, thus complying with our declision in

Re_Southern Pacific Company, et al, 41 C.R.C. 166. To this no

objection was madé by protestants and we regéurci it, therefore, as
a restatement and clarification ¢of the 1ssues presented by the ap-
plications.

This Commission, in passing upon the nature and character

of any proceeding before 1t, looks always tarough its form to
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ascertain 1ts sudbstance and pPurpose. ¢ Co L, Morrison, 31

COR.C. 219. 22"*.
- In reaching a just determination of these proceedings

we are not disposed to rest our decisions upon mere technical
obJections to tae form of pleadings. Although applicant could
woll have clarified the fssues by filing an amended application
rather than doing so in the manner followed, nevertheless, tiae
issues have been sufficlently defined and presented, ‘and nothning
has appeared waicih would indlicate that any of the protestants
wére placed at a disadvantage under the circumstances, or that
thelr interests were prejudiclally affected thereby. |
By Application No. 21351, as amended, authority 1s sought

to operate cc}mon carrier truck service betwcen Ontario, Cl_zino,
Upland, and Guasti, and between Alta Loms and:Cucampnga,'but not

includlng any service at intermediate points.

By Application Noe. 21360, as amended, authority is sought

to operate common carrler truck service between San Bema.r;uno',
Redlands, Crafton, Bryn Mawr, Loms Linda, Eighgrove, Riverside,
Arlington, Coronsa, Coltom, Bloominscd#,‘aialto, Patton, Highland,
Crown J‘éwel, and Sunkist and intermediato points.

Of the twenty-two named points under both applications,
store~door pickup and delivery service 1s now randered on ship=
ments at seven of the points by equipmant of appllcant and at eig,ht“
of ‘the points by local contract dra:men,' 'wh:l.le shipments from or
to the remaining seven polnts are now accordedocnlya rail-de'oot
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granting of tho applicatlons was protested by the
System, Pacific Frelizht Lines, Southern Californie
Frolipght Lines, Southern Californla Freight Forwarders, Valley Zx=-
ress Company, and the Vestern Truck Linesz, Ltd. The latter. two
protestants subnitted no evidence in support of thelr position.
Appearances as Interested parties were ontered by The Atchlson,

Topeka & Santa Fe Railway Compan Santa Feo Transportation Company,

T »
Bokine Van Lines, Ine., 2nd Zekins Van & Storage Companye.

A oublic nhoaring was hold at Los Angeles on Nareh 1 and
= o <o ¥

2, April 26 and 27, 1938, ond at San 3ernardino, April 28 and 29,

(3) The rall service now accorded these commnnltlies on less-carload
morchendlse tralfic may be summarized as follows: : :

toro=door
Plekup and Store-door Zickup
Rail Celivery Ser- né Delivery Ser-
Community Tocation wvice Avallable vice Performeld By

o gy o P A -
Upizigo %g: Confgacv Drazman
Chino Yos " "
Cuastl No Rall-Cepot sorvice

ta Tonma Yos Pac%fic Mo%or Tru%king
Cucamonga Yes
San Zernardine Yos Contract Drayman
Redlands Yos Paciflic liotor Trucliing
Crafton No Ra%l-de%ot 3ergice
Zryn liawr Yo
Loma Linda Yo " " n
Highgrove Xo " n T
Rigerside = Yes Pagifi it gor Truc§1n5 C
drlington Tes
Corona Yoz Contract Drayman
Colton = Yos " "
Eloomington o Rall-Cepot sexrvice
Rialto S Yos Contract Drazman
Potton Yos m
Highland- Yes no n
Crowm Jowel ) Fo Rall~dcpot corvice
Sunkistc Yos Paciflic lotor Trucking




1938,(;Jand tho mettors submittoed on driefs. Subsequently, by its
order of January 16, 1540, the Commission set aside sald submission
and reopened the proceedings for oral argument before the Commais-
silon en banc in San Franclsco, which was duly had on Jsnuary 30
and 31, February 1 and 6, 1940. Following a full discussion of
the contentions wrged by the respective parties, the matters were
agaln subnmitted and are now rocady for decisione
These contontlions will be dealt with herein following
our reclial of the facts bearing upon each of the two applicationse.
The rail lines of fthe Soutbern Pacific Company and Pacific
Sloctric Railway Company extending eastward from Los ingeles parale
lel each other to 2 large extent in the terriitory proposed to be
served by applicant. Of tho twenty-two named points apylicant pro-
poses to serve, only Sen Sermardine, Colton and Riverslde.are now
roached by both rall lines. The Southern Pacific Compeny serves
nine and the Paciflc Elcctric Railway Company ten orlthe remaining
nineteen named polntse. There are a number of available highway
routes between the points proposed to e served by applicant which
would permit establishment of traffic connections between the parale

lel rail lines througk the use of motor truckse.

Less~carload merchendise traffic now hendled by the two

rall lines from and to the territory involved is subject to delay
instransit because of the inflexidble nature of through and local
frelght traln schedules on which 1t moves. ZEspecially 1s thts éo
on traffic originating at or destined to points beyond Los Angeles
via tho Southern Pacific, Inbownd shipments from points beyond
Los Angeles are now delayed ome day in most Instances because the

Southern Pacifie merchandise trains arrive at Los Angeles in the'

(4) The hearing at San Bernardino was had before Examiner
NcGettigan. '
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morning from 2:00 a.m. to 8:10 a.m., too late to make connectlons
with the local Soutzern Pacific freight trains serving. the terri-
tory considered that day. Sizilarly outbound shipmonts do not reach
Loa Angeles early enough Iin the evening on local freiznt trains to
make comnection witk the fast merchandise trains departing from
Los Angelos during the night and are also delayegl one daye

~ Additional delays occur on traffic ha#dled between ILoS
fngeles and points in the territory where local way-Ifreight trains
axre used between:, terminals. An example 1s the rall service now ac-
corded Lome Linds, Bryn Mewr and Crafton located on the Southern

Pacific east of Colton. Snipments for these three poip.ts would

loara a8 luxsles on o night fraln arriving at Colton the following

morning, Tut £oo late To comnoct with the local way-Irelght traln
that day. The same situatlion applles witdh reapoct to trafflic nov=
1ag to Cuasti, Patton, Eighland, Crown Jewel, and Sumkist.  Traffic
to other points in the territory originating at Los ingeles 1s de-
lﬁ.yorod the first morming after shlpuente.

The practical difficuliies encountered in adjusting
through and local freight train schedules oz a major system such

as the Southorn Pacific Company in order to avold delays in-transit

of shipments moving between both large and swall communltles, are
11lustrated on a xovement frox Sen Franclisco to Colton which 1s
tyoical of the service renderod at the majorlty of the polnts in
the territory. Inbound traffic would leave San Francisco in the
evening on o fast merchandlise train arriving Los ingeles at 8:10 _
2.m. the following morning where it would be held over until that
night, then departing on 2 freight train reaching Colion at T:00
8.1« On the second day after shlipment. To other points served by
local way~-froight trains, of which Crafton 1s typlical, delivery
would not be made until the third morning after shipment from San

Francisco. '

Likowise traffic from polnts other than San Francilsco
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arriving at Los 4ngeles In overnight merchandise trains encounters

the seme delays. Simllar conditions prevall on the movement .of

'ouxbound(t§affic, particulerly when destined to points beyond Los

2
Angeles.

Application No, 21351

By this application 1t 13 proposed to Improve and expodite
the present nandling of rail less-carload merchandise traffic at
Ontario, Chino and Cuastl, points located on the Southern Pacific.
The improved service is to ve accomplished by the operation of one
motor truck between Ontario, Chino, Guasti snd Upland as supple-
mentary or auxilisry to and in coordination with, the frelght train
schedules of both the Southern Pacific and Pacific Electric.

Tnder the »roposal merchandise trafflc accumulated by
the Southern Pacific during the day at Los Angeles would move on an
overnizht train to Ontarilo, thero break-bulk and dsstridution made
to consimmees at Ontario, Chino and CGuasti by truck during the morne
ing of arrivel. At tho same time shipments would be picked up for

(5) Partial schedule of trains carrying l.c.l. shivments to and
- from area Involved: , ‘

LOS ANGELES ONTARIO UPLAND  COLTON

Southern Pacific Compan Ly iy _Ar R
Sel e=Leke VIS Coasg 82104 33002 . .. - , S
Lede=8.7.Valley (Fresno) #6340A B8:35P
L.A. via Yuma Cateway #63004 *102:30P
LeAe via Ozden Gateway #*2:004 #12:01A

to
s+l 200A

LeAe~San Sernardino-local — #3:004 +#11:00P 5:004
" " 10:00P 12:012
9sLOP 11:28P

2:50P 5:00P

T304 93324

" 1:30A 3:3L4

Pacific Electric Rallway
L A.=San Bernardino-Local  1l:lj54 #5:252 #3225P

— e e -t
—— —_————

= From vranscript pages 60, 61, 62, 109, and 201 - Others from
working time schedules of Southern Pacific Compeny. Information
not avallable on all schedules, 1.e., some Southern Pacific and
all Pacific Electric rm as extras and not carded,
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subsequent movement to Los Angeles and points beyond. In the early
sfternoon the truck would cénﬁect at Upland with a ?api?ig Elecﬁric
box moto: (an electric nmotor-car wnit used for transpof;;;fggf&q
property) whlch hal left Los Angeles that morning. This box motor
would, In additlon to other traffic, centain shipments originating

at points be&ohd Los Angeles destined to Omtario and Guasti which

would then be delivered by truck of applicant. Later 1h the after-
noon spplicent would deliver to the Pacific Elsctric at Upland all

traffic from Ontarlo, Chimo and Guastl destined to points bBeyond
Los dngeles in sufficlent time for that rail line to comnect at the
1a$tbr c1ty with the fast overnight mercrandise trains of the
Southorn Pacific lcaving the same evening to points in the San
Franclsco Bay district; San Joaquin‘Valley and other territories.

Such coordinated rall-truck service will eliminate the
present delay of one day at Los Angeles on traffic moving fiom or
to polnts beyond Los Angeles and (mtario, Chino and Guasti. The ad-
ditional delay of onme day on traffic from and to Guasti ﬁow'hhndled
by a local way-froight train operating cut of=Ontario will also be
aliminated, '

With respect to the prosernt service at Upland no change
will result from applicant's proposal as .that point ig.merelylﬂhere
shipments will be consolicated for movement to Los Angeles and . con-
nec% with merchandise trains without delay. Patrons at Guasti will
be safforded pickup and dolivery service by applicant not now offored
Dy the Southern Pacific Company. Pickup and delivery service at
Chino will continue to De performed Dy local contract draymen, but
at,bntario 1t 1s proposed that this service will be performed by
appl;cant. An ethbit subnitted of all movements from and to the
ﬁéints or-Ontario, Chino and Guasti dlscloses a monthly average of

approximately 90 tons of less-carload merchandise traffic now trans-

=Qu




ported by the Southem Pacific Company.

To render the Improved service thrcugh the coordination
of rall and truck facilities under the plan proposed, the iedord
indicates that operating expenses would be Increased ¥53L annually.
Thils figure represents the differcnce between the estimated cost of
operating the ome truck in both line-khaul and pilckup and delivery
service of $3,003 amnually, snd sn estimated annual saving of
$2,469 in thé rail operating expenses. |

Eight public witnesses testified in support of the Pro=
posed service. Xeystone Express System, a protestant, called six
public witnesses who testiflied that its service was adequate and
satisfactory to meet their needs. This protestant offered testi-
mony descriptive of 1ts exlsting truck service between Los JAngeles
and the polnts of Omtario, Chino, Guasti, Upland and Cucamongs, and

also between the latter five points and other points beyond Los

Angeles, Iincluding the San Francisco Bay district and the San
'Jogqnin and Sacramento valleys.

The proposal of applicant %o sérve Alta Lona and Cucamongsa
i1s not a part of the plan to ixprove exlsting rail service at these
points, Cucamonga is an unincorporated community located contigue=
ous to Alta Loma, a station point on the Pacific Electric. Since
1929 a store~door pickup and delivery service has been renderedvat
Alta Loma and the tariff descxription of sueh pickup and delivery
zone Includes a pert of the commmity of Cucamonga. Applicant ren-
ders & twice~dally Service to that part of Cucamonga here considered
as a radial highway commorn cerrier. It now appears such service is
that of a kighway common carrier rocquiring a certificate of public
convenience and necessity to perforx the prosent servico. The
applicant here seeks suck authority. No. change in the prosent
schedules or service 1s proposed at Alta Loma and that part‘of
Cucamonga within tac tariff descriptioﬁ of the plckup and delivery




" We shall now consider the other applicaticon inveolved in

-these proceedings.

:'Application Yo. 21360

By\this application 1t 1s proposed to operate s highway
commbn carrler service over two routes between certain points lo-
catedtoq_the,southern Pacific and Pacific Zlectric as supplementary
or auxilliary to, and In coordinatlon with, the freight train sched-
ules of both rall lines., Through such coordinated rall truck sere
vice applicant proposes to eliminate delays In-transit now en=~
counterodiiﬁztﬁé rall operations and provide an improved and éxpe-
dited 'loss-carload merchandige service.

The two routes will require one truck each Lo perform the
contemplated operation, Both of the trucks intended to ve used are
now engaged In store=door pickup and delivery service for the rail
lines at points covered by the application. Ono truck route will
originate and torminate at Colton; the other at Riverside;"For
convonlenco they will be referred to as the Colton and the River=

side Lines, respectively, and described separately.

Colton Line

Under the proposed plan of operation over this route less-
carload merchandise traffic from Los Angeles the previous déy will
arrive at Colton via the Southern Pacific and at San Bernerdino via.
thg Pacif;cuElectric by 7:00 2.m. The truck will begin operation
¥y loading Iinbound shipments at these two break-bulk points in order
and proceed to make diztribution that morning, and at the same time
Plck up such consignments as may offer, at Patton, Fighland, Crown
Jowel, Sunkist, Redlands, Crafton, Bryn Mawr, Loma Linds, end return

to Colton in the early afternoon.




With the Snimmentd £hat have heen pleked wp on this trip

deatined to points boyond Io3 Angeles, the truck will then proceed

_to.Saﬂ-Bornardino.‘ These outbound shipments will there be de-
1ivered to tue éacific Electric in time to reach Los Angeles about
5200 p.m. and ﬁake‘connectiowsvwith the fasty overnighx merchandise
tratns leavinc the same even_nv. ;he track will then load Inbound
traffic at San Bernardino that arrived on & Pacific plec*ric box
motor which left ILos Angeles at 11-@5 8. tha* mornins. Such
traffic will 1nclude shiomante oribinating beyond Los Angeles and
arr;ving at this point durinv the night and early morning hours of
that dey on the Southern Pacific merchandise trains. Delivery ol
these sh¢pments ‘'will be made the seme aftermoon at all points served
by the trucx durlns the morning trip, oxcept the points of Crafton,
Brva Mawr and Loma Linda.

| During the afternoon trip, shinmonts destined to Los
Angeles and otner po;nts will be picked up and delivered to.the -
Pacific ?lectr;c at San Bernardino and to the Southern P acifiﬁﬁat
Colton in tne late aftermoon for eubseouent overnight rail’ movement
to Ios Angeles. Store~-door vickup and delivery service on shinments
will be afforded at Crowm Jewel, Crafton, Bryh Mawr and Ioma Linda by
aﬁplicant not now offered by the rall lines. Ax ‘atton and Highland
spplicant will perform the store-door pickup and delivery service in
place of the local contrsct drayman employed at precent.

B;Qerside Igng'
" Tnder the proposed plan of operation over this route, less-

carload merchandise traffic from Los Angeles the previous day will
‘arrive by rall at Riverside in the'early‘morning. The Southern

Pacific snd Pacific Zlectric maintain a Joint statlior at thls §6int
where the truck will begin operazion'by loading shipments destined

to Corona and Arliﬁston. Affer rendering a store~door plclkup and




delivery service at those two points, the truck will return to
Riverside to engage iIn store-~door pickup and dellvery service at
thls point.

Teaving Riverside at 1:00 p.m. with outbound tralfic from
the polints served that morning, the truck will proceed to San
Bernsrdino and en route perform a store=door plckup and dellvery
service at Highgrove, Bloomington, and Rialto. . At San Eernardlno
eehe outbound traffic will be delivered\to the Paclific ZElectric
vearly enough for that carrier to reach 103 Angeles about 5:00 p.m.
and connect with the fast overnight merchendise trains leaving the
same evening to various points in the state. The truck wlill then
load 1ﬁBound traffic at San Sernardino destined to Colton end River-
side which left Tos Angeles on a Pacific Electric box motor at
11:45 a.mi that morning. Such traffic will imclude shipments origl-
nating beyond Los Angeles and arriving at this point on the merchan-
dise trains during the night and the early moraing hours of that
day. The truck will .then procced to Colton and wnload shipments for
that point which will be delivered the same aftermoon to the- store-
door of consignees by the local contract drayman. .Proceeding to
Riverside in mid-afternoon the truck will there engage in store-door
-delivery of shipments and also perform a pickup service on shipments
for subsequent rall zovement from that point the same evealing to
Ios Angeless.

At Bloomington and Highgrove appllicant will afford a
'store-doof cic?un and delivery service not now offered by the rall
linea, and at Gorona and Rialto the store-door plckup and delivery
service now cerrormed by a local contract drayzmn will be replaced
‘by applicant's pr0poued service. No change in service will result

at San.uernard¢no g that will be merely the 1n erchange point be-

tween the propcsed truck oPerauion and the Pac*fic Electric.




‘ The coordinatod rail—truok service will eliminate the de-
lay or one day now enoountored at Ios Angeles on traffic moving
through that point, and also the additlional delay of one day on
some of this traffic while moving between Los Angeles and & numbor
or the points now served by local way-‘reisht trains.v

Thus the proposed vlan of operation will reduce the tim
In=transit on inbound ohipmonts originating beyond Los Angoloo two
days when dost_nod to batton, Highlond, Crown Jewel, Sunkist, and
one day when destinod'to Col*on, Reolands, Brya Mawr, Loma Ldnda;
‘Rivers*oe and vigngrovo. Time in-fransit on outbound shiomonts
destined to points beyond Ios Angeles will be recuced two daya wnen
ori 1nat1n at Redlands, Crafton, Bryn mawr, Lomn Linda Riversnde,
and Highgrove, and one dey vhen oriﬂina ing at 001ton, Patton, High-
land, Crown Jewel, Sunkist and Bloomlington.

Traffic oribinat_ng at 103 Angeles and destined to all of
the points nere considered will be delivered the rirst morning or
early arternoon of the day followung sbinmcnt'under the prooosal.
Seven of these polints are now aooorded a second morning delivery

after shipmcnt as trasfic 1s nandled by local way-freight tratn&.

owvhound Urﬁfflc rom 811 o the nointd oraposed £o be served snd

dostinod to Los Angoeles will be delivered the morning a:r.‘tcr ab.ipment,

walich mnkoo posgidle a roductdon of 2 houro in the time o:'aoiivary
{ron nine of the polnts,

The bulk of the less-carload merchandlse trarfio which
wounld bo bandled by the proposed truck service 1s inbound. It con-
sists principallv of shiyments originating at Los Angeloo and at San
“ranoiooo or points north thereol. An sanslysls of the trarric by
applicant d*solosos a zmonthly average of aporoximatoly 188 tons in-
bound and L7 tons outhound now t“ansoorted by both rall lines.

App’ioant contonds the imoroved and expedited sorvico as
proposed would be afforded at a net saving in the expense of handling
this treffic of $626 per year. It is estimated that the cost of
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operating the two trucks in the manner contemplated wounld be
5%,80 annually. The saving in rall operating costs resulting
from the proposed operation 1s estimated at 34,430 annually.

Testimony in support of applicant's »rovosed service was
offered by twelve public witnesses. A shiéper witness at Redlands,
called on behalf of two of the vrotestants, testified as to’the
satisfactory service now afforded his shipments by existing motor
carrlers at that »ointe.

Service now rendered by Pacific Frelght Lines, Xeystone
Express System, Southern California rFreight Lines, Southern Cali~
fornla Freight Forwarders and Ssnta e Transportation Company beQ
tween Los Angeles and the points embraced by this application was
described by witnesses employed by those carriers. It appears two
schedules dally are maintained at most of the points; It was fur-
ther shown by the testimony of some ol the protestants that they
maintained an overnizght merchandise service between the points pro-
posed to be served by applicant and points located on the Coast
route to and including the San Francisco 3ay district, and on the
San Joaquin Valley route to and including Sacramento, eltber with
thelir own facilities or through comnecting motor carriers.

The evidence of record dealing with both applications is
similar in characﬁor to that introduced in many previcus cases
upon which we have randered declsions during the past decade, It

13 also subatantially the same a3 that presented In a number of
(6)

were orally argued with -the two anplications involved in the in-

applications now under submiasion. These latter applicatlions

stant proceedings.

(6) . - In re application of Pacific Motor Trucking Com
pligztiona Nos. 20635, 21023, 21083, 21604, 22357, 2§‘n
529260 .. S f




Before passing to a discussion of the fundamental PrOPO=
sitions involved we belleve it sppropriate at thils point to bgior-
ly outline the history of rail-track operatlons conducted by the
Southera Pacific Company and Pacific Eleétric Rallway Company in
California. |

distory of Rail-Truck Operations by Southera Pacific
Company and Pacific Tlectric Rallway Cormany

In the swmmer of 1928 the Vice President and Genersl
anager of applicant (then émployed by the Paciflic Electric Railway
Company) recommended to Southera Pacific.Company and Pacific Electric
Rallway Company that store-door picicup and delivery service be eé—
tablished on less-carload merchandise traffic for the purpose of
improving their service io)the public and more effectively meeting
7

notor truck competition. Approval of the recommended plan fol-
lowed and the service was first inaugurated over the lines of the

Pacific Electric Rallway and later extended over the lines of the

Southern Facific Company and Lts other subsidiﬁry rall lines in

Californise

In carrying out the genmeral plan it was soon found.that‘
further improvements in the service could be made wita a’dixect
saving Iin operating expenses in most instances by the usb of'ﬁotbf
vehlcles in line=naul operations as supplementary or auxiliary to
and coordinated With the rail service between points on the rall
ines in certaln areas. ' ‘

There 18 no question but that the Southern Pacific Compsany
and 1%s subsidifaries have contimuously since 1531 been developing

(7) See Decision No. 20578 (32 C.R.C. 499) on Application Noe
15137, of Pacific Electric 10tor Iramsport Co.i Decision Noe
232 9 (36 C.R.C. £66) on Application Noe. 16176, of Ceorge G.
Harm and Earold B. Frasaer; Decision No. 30723 (41 C.R.C. 166)
on Application No. 21599 of Southern Pacific Co., et al; and
Decision No. 31882 (41 C.R.C. 817) on Applications Nos. 18699,
18681, 19062,719563, and 20297, of Pacific Motor Trucking
Company.
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and improving their store-door pickup snd delivery service on
merchandise traffic through the expanded use of coordinated
rall-and-truck operations in California. The general plan that
has been followed to hold this traffic to the rails and improve
service to the public has been the operation of fast overnight

merchandise tralins between the larger communities such as between

Los Angeles, San Franclsco, and Oakland, via the Coast route, be=-

tween Los Angeles, Baltersfield, and Fresno via the San Joaguin
Valley route, and between Los Angeles and the Yuma Gateway; the’
movement of merchandise cars to centrally located concentration
or break-bullk points wnere the most efficient snd economical use
of & coordinated rall-truck service can be made; and the distri-
butlon of shipments from these points by motor truck to final
destination. Less=carload shipments orizinating in the areas
served by motor wvehicle recelve the same ralletruck service in
the reverse direction.

The rail-truck service eliminates as far as possidle the
use of local way=freight trains in the handling of less-carload
merchandise traffic. Such trains are costly to operate and they
cannot render tne necessary expeditious, flexidle, and convenient
service to the small communlties they are deslgned to serve. Not:
only has the coordinated rall-truck service provided a mmch faster,
more dependable ard satisfactory service to the public on less=

carload merckandise t:affic but on ¢carload traffic as well,

Numerous applications for authority to operate motor truck

service have been {iled with us by subsidiaries of the Southern




(8)

Pacific and granted in whole or in part, or denied. In some cases

authority has been granted for the acqu%s%tion of operative rights
: 5 |

of ‘motor carriers already in the fleld.
Applican®t now operates approximately 5,100 truck route
miles in Califormia. The rall and truck routes are generally paral-

lel and adjacent to each other. During the eleven,years'since store=

(8) Typical of these aro: Decision No. 22293 (34 C.R.C. gsh) and
Decision No. 22558 (3L C.R.C. 779) on Application No. 16228, of Pa-
cific Slectric fotor Transport Co.; Decision No. 2U856 (37 C.R.C.
641) on Application No. 17892, Decision No. 25078 on Application No.
16228, Decision XNo. 25289 (38 C.R.C. 205) on Application No. 18010,
Decision Xo. 25650 on Application No. 13651, Decision No. 25720 on
Application No., 18758, Decision No. 25745 and Declsion No. 25833 on
Application No. 13752, of Pacific Motor Transport Co.; Decision No.
2613l on Application No. 18862, Decision No. 26260 on Application
No. 18861, Decision No. 26262 on application No. 18727, Decislon No.
26619 on Applications Nos. 18871, 18880 and 18882, Decision N0.26693
on Application No. 19217, Decislion No. 26717 (39 C.R.C. 185) on Ap-
plication No. 18863, of Pacific Notor Trucking Company; Declislion Noe
26735 on Application No. 13315 of Pacific Motor Transport Compeny;
Decision No. 26810 on Lpplication No. 18865, Decision No. 268ﬁg on
Application No. 18982, Decision No. 26939 on Application No. 18881,
Decision No. 27499 on Application No. 19670, Decision No. 2774l on
Application No. 19598, Decision No. 2803L on 4pplication No. 19996,
Decision No. 28095 on Application Noe. 200L6, of Pacific Motor Truck=-
Ing Company; Decisfon No. 28287 (39 C.R.C. L70) on dpplication No.
19215 of Nevada County Trueking ané Pacific Motor Trucking Compeny;
Decilsion Yo. 29216 on Application No. 20817, Decision No. 29 on.
Application No. 18871, Decision Noe. 29462 on Application No. 19888,
of Pacific YMotor Trucking Co.; Decision No. 29696 on Application No.
21067, of Pacific llotor Trucking Company and Pacific lMotor Transport
Company; Decision No. 29700 on Application No. 21123, Decilsion No.
30088 on Application No. 20297, Decisfon Noe 30098 (LO C.R.C. T49)
or Application No. 19503, Decision No. 30613 on Application No. 21755,
Declsion No. 31312 on application No. 21570, Decisilon No. 31135 on
Application No, 18931, Decision No. 31882 (L1 C.R.C. 817) on Appli-
cations Nos. 18639, 18881, 19062, 19563, and 20297, Deciston No.

3 (42 C.R.C. 15L) on Application No. 20806, and Decision Noe
22603 on Application No. 20938, of Pacific lotor Trucking Companye

(9 See Decision No. 22183 on Application No. 16323, of California
Transit Company and Pacific liotor Iransport Company; Decision No.
23564 on Application No. 17236, of Union Terminal Warehouse Company
“and Pacific lMotor Transport Company; Decision No. 275L9 on Applica-

Zon No. 19708, of Qakland-San Jose Transportation Company and Pa-
cific Motor Trucking Company; Decision No. 2900.. on Application No.
20666, of Pacific Motor Trucking Compamy end J. K. Vanderhurst axd
E. K. Dude; Decision No. 29698 on Applicetion Noe. 21088, ‘of Pacific
Motor Trucking Company and J. Ae. Xeithly; Decislon No. 30143 (14O
C.R.C. 758) on Application No. 21L33, of Pacific Hotor Trucking
Company and Valley Truck Line; and Decision No. 3197L on Applica-
géoga§g£ 22650, of Pacific lNotor Trucking Company and Guide De

o R ,
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door plokup and delivery service of less-carload merchandise traf-
fic was first started as an exporiment, the Southern Pacific and
its subsidisries have extended and lmproved the service until today
overnight store-door pickup and delivery of shipments is regularly
provided between the majority of commnities served dy the rail
lines. The =same plan of coordinated rall-truck service is eitbar
#ow in effect or proposed between points in the Stgtoa‘or Arizona,
Nevada, end Qrespn served by the»s?u§hezn Paclfic Company or ita
affiliates. Likewlse The Atchlson, T?poka & Saxta Fe Rallway Com=- .
pany has utilized motor trucks in céoédination’with 1ta'ra11‘ser-
vice to provide a fast anc convenient less~carload merchandise
service to the shipping public of Ca;iromm.(lo)

N In the field of interstate and forelgn commerce we find

numerousd rallroads and their subsidiaries éperating:motor venicles

88 common carriers of property inc:onjugction-yith thelr raill lines.
Followling enaciment Of the Federal Motor Carriér Act;'1935; the
Interstate Cormerce Commission bas had before 1t many applications.
filed by rall carriers or their subsidlaries seeking certifiﬁateé
of public convenlence and necessity to operate'as conmon dﬁfr;era
of property by motor*vdhiclf; or for authority to-acquire comtrol"”

oY purphaselor operative rights possossed'yy h;shway'carxiers -
already In the field. A review of &ho declsions by the Interstate -
Commerce Cormission on such appli;ations shows that some of, them .
have been made subject to gpecific conditiona,'includiné among

others, & requirement that the service to be remdered shall be

-

~»

(10) - See Decision No. 25352 (38 C.R.C. 2440) om Application
No. 17880, of R. T. Zoward; Decisions Nos. 2723L, FOL1l0, and
31682 (41 CeReCe 817) on Applicatlon No. 19030, of Santa Fe
Transportation Compeny; Decision No. 284S on Application No.
20305, of R+ T. Eoward and Sgnta Fe Transportation Company;
‘Decislon No. 2895 on Application No. 20617, of F. A. EKent
and A. E. Ricbhards and Santa Fe Transportation Company; and
Decision No. 28946 on Application No. 20618, of T, R. Rex
and Santa Fe Transportation Companye.
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confined to servicoe aurxiliary and supplemental to that performed
by the rail line in its raill operations and iIn the territory paral-
lel and adjacent to 1ts reill lines; that applicant shall not serve,
or Interchange traffic at, axy point not a station orn the rall
lines; and that shipments tranzported by apdlicant shall be limited
to those waich it recoives from or delivers to the rail lime where

(1)
there I1s a prior or subsequent movement by rall.

(11) The following cases are typical: -

Pennsylvania Truck Lines, Inc.,=-Control of Zarker Motor
Freight, Inc., 1 M.0.C. 101; S ¥.C.C. 9 and L9; Sante Fe Trans-
portation Company-Purchase~T., R. Rex, 5 M.C.C. 1; Pennsylvenia
Truck Lines, Inc.~-Purchase-John C. Cain, 5 H.C.0. 73y Pennsyl-
vania Truck Lines, Inc.-Control-Alke Zxpress Lines, 5 l.C.C.

773 Toexas & Pacific Notor Transport Company-Purchase- W. A.
Johnson, 5 M.C.C. 89; 2Zurlington Transportation Company-Purchase-
Bell Transfer, Inc., 5 MN.C.C. 291; Pacific Notor Tmicking Come-
pony-Control=-Peoples Freight Line, Inc., 5 X.C.C. 302; Pacific
¥otor Trucking Company~Purchase-Humboldt Frelght Lines, Inc.,

5 M.C.C. 4133 Rock Island liotor Transit Company-Purchase=-ihite
Line Notor reight Company, Inc., ot al, 5 M.C.C. L51; Texas &
Pocific liotor Transport Company-Purchase-Southern Transporteation
Company, 5 M.C.C. 653; Burlingtor Iransportation Compeny-Purchase-
Roy Ae Sand, 5 M.C.C. 658; Kensas City Southern Transport Company,
Inc., Cormon Cearrier Application, 10 M.C.C. 221; Texas & Pacific
Motor Transport Company Coxmon Carrier Application, Loulsiana, 10
M.C.Lo 525; Texas & Pacific MNotor Transport Company Common Carrier
Application, 12 M.C.C. 37; Illinois Central Rallroad Company Com=-
mon Carrfer Applicasion, 12 W.C.C. L85; MNinneapolis & Ste. Louls
Railroad Company- Purchase~RPurton Brown, 15 M.C.C. Sl; Missouri
Pocific Freight Tronsport Company-Rurchase~J. W. Allen, 15 M.C.C.
269; Nortnern Pacific Transport Company-Purchese=Fitzkhuzh, 15
M.C.C. 296; Southern Pacific Transport Company-Purchase-Ce. E.
Senders, 15 M.C.C. 299; Southern Paciflic Transport Company-Prrchase-
PLlerczyk, 15 M.C.C. 309; Frisco Transportation Company-Purchase-
Cooper, 15 M.C.C. 317; Frisco Transportation Company-Purchase-Hemm,
15 M.L.C. 320; Frisco Transportation Company~2urchase= J. A. Rose,
15 M.C.C. 52%; Pacifle Lotor Truckirng Company=-Purchase~J. A.
Keithly, 15 N.C.C. L427; Pacific Motor Truckirg Company-Purchase-
Fooples Freignt Line, Inc., 15 M.C.C. 591; Santa Fe Transporta-
tion Company-Purchase-A. XK. Rickards, 15 .C.C. 623; Rock Island
Votor Transit Company-Purchase- White Line Motor Freight Company,
Inc., ot al, 15 4.C.C. 763; Seaboard Air Line Ry. Co. Motor Oper-
ation-Ceston=-Garnett, S.C., 17 M.C.C. L13; Gulf, lobile % North-
orn R.R. Co. Common Carrler Application, 18 M.C.C. 721; C.R.I. &
P Ry. Co. Zxtenslions-Iowa, lo., Xans., and Nebr., 19 M.C.C. 702;
Missourl Pacific R.R. Co. Extension-Arkansas-Loulsiana, 20 U.C.C.
362;cand Southern Pacific Transport Co.-Purchase-Beckman, 25
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Tho proposed service offered by the applications here 13

another step In the general plan of epplicant and Southern Pacific
Company toword the consummation of coordinated rall-truck service
of less=carload morchandise traffic in' the entire to;ritory sorvod
‘by the two reil lines. The anthordty sought nerein will provide
the means for ertending in part the rail-truck sorvice proviously
authorized dy us in. nLmMerous. Gecisions (See :ooonoto (8), supra)
eastward from Los Angeleu to Ontario, San Dornard;no, Redlands
Riverside, Colton, and other. commmnitios 1n “that torritory. In
our previcus discussion of the indxviaual abblica.ions'we-haye
described In dotall tho operat*on of tho proposed coordinated ser-

vice at the polints involvod. We shell now cons ider the Issues

prosented here. 5 o e ;5;#

The lasuves

In these »proceedings the partlies of record neve, on. brief

and at oral argument, ralised many questi ons which aro asserted to
be essential .£o the proper dispos tilon of the apblication Tho
views of the parties are In sharp conflict both as to the facts and
the law. lisny of the guestions presented here, if not all”ofwthém,
have boen urged upon us and dealt with In our prior decisions where
a rallroad or its subsidlaries have sought apthobioy to oﬁerate
highway vehicles in substitution of, or supplementary or emxiliary
to, the rall operatlion.

The fundamental issoos presernted nere for determination
are, we bolieve; but few in number. As we view the problem they
may be encozpasced within the following.propositionsil

(1) Should a railroad or its subsidiary be cuthorizeé to
oporate motor trucks as g common carrier of propertiy
wnder Section 50-3/4 of the Public Utilities Act

where 1t 1s supplementary or auxiliary to, or in sub-
stitution of, the rall service?




(2) If so, what showing must ve made to justify the
granting of suckh authority? In this connection
what conslderation must be given to the fact that

- exlsting motor carriers provide an adequete and
satlsfactory service and, themselves, are willing
to furmish the proposed service uncer joint
through rates with the rall line?

In the granting of cextificavtes of public conveni-
ence and necessity to rallroads or their subsidiaries
on tho one hand and to non-raflroad owned or con-
trolled truck lines on the other hand, has the Com-
mission applled the statute vnequally or denied to
such carriers the ecual protection of the law?

These propositions will be discussed in tre order Indi-
cated.
Operetion of Truck Service by a Rallroed or

Its Subsidiary as Supplementary or Auxiliary
to, or irn Substitution of, Rall Service.

Here apyplicant states the question is not whethor Southe

ern Paclfic Company and the shipping publi% a§e to be dlsadventaged
AR 12

for some past dereliction of the railroad, but whether the rall-
roac should be permitted to go zhead with its plan of continuing to
improve service by coordination of rafl-truck facilities; that there
is nothing In the law to prevent or prohidit the issuance of a

cortificate of p»ublic convenlience and necessity to a rallroad or

(12) The Commission in Re Xarm and Frasher, %6 C.R.C. 866, 871,
decided December 7, 1931, there said "it must Ye concluded
Irom the record herein that the Southern Pacific Company, as
well as the othor rall carriers, have been almost incredibly
dilatory in meeting changed transportation conditions.”




1ts subsidisxries when e pProper showing has been made; and that this
Comaission and the Interstate Cormerce Commlssion In the grantlng of
such certlflicates have conslistently recognized the »ubllic benefits
and advantages which flow from coordinetion of rail-and-truck ser-
vices..

Protestant motor carriers contend the rall lines have been
practically out of the vusiness of transoorting less-carload merchan=
dise traffic for the past twenty o twenty-five years tnat the rall
linas snould not now be permitted to reenter a rield, from.which
assertedly they have largely withdrawn, by means of a new service
conducted over the hishways at the expensé of the existing motor truck
carriers who, ;t is. alleged, have been in the past an&'gré not provid-
ing an adequate and satisfactory store-door pickup and déiivéiy of
less-carload'merchandise trafliic at reasonable rates; that wahile the
rall lines ray improve thelr less -carload merchandise aervico by co=-
ordination of rail and truck factltties, ‘they should do 80 only by
using the facilities of existing motor carriers Iin tne territory pro-
posed to be served; that for the rall lines to accomplish such co=
ordination through their own Iinstrumentalities would constitute
wasterul duplication; and that this COmmission has long held that no
new utility would be authorized to enter a field alresdy served wn-
less the existing facllities were inadequate.

One of the first proceedings before the Commission invplvi;g
the use of motor vehicles by a rall carrier was an‘abpiiéatioh £iled
by Southern Pacific Motor Transyort Company, a waolly owned sub-
sidlaxry of the Southern Pacific Company, for a certificate c')i‘ public
convenilence and necessity to operate motor buses as a substitute for
passenger trains between certaln polints in the Monterey-Santa Cruz
area. There the protesting motor bus carriers objected to permitting

the rallroad or its subsldlary to operate motor Duses as proposed,

contending that s monopoly of tals form of trassportation should be

e




preserved to them becsuse they had developed the business and

that the rail lines should be "compelled to 'stick to the rails.”

- One of tﬁs-prdteétsnxé'¢ldiméd‘to‘bhfe“mmple motor bus facilities
in the field to perform any service necessary in transporting pas-
sengers handled by the passerger trains provosed to be discontinued
and offered to comtract on the same terms as those Proposed between

the applicant and the rall line. In Re Southern Raclfic Motor

Transport Co., 32 C.R.C. 331, 339, 340, decided Octover 2%, 1528,
the certificate sought was granted. We there sald: - '

The record, however, discloses that the protestents are
not in position at the present time to perform all of the
proposed service absclutely necessary snd essentfsl as‘a -
substitution for the train service, disconxinnance of which
is herein auvtnorized.:

The protestants call to our attention many cases in“
which the Comxission has held that, vwhere a territory is
anply supplied witkh adequate’ service at reasonsble rates,
competition will not be permitted. I have no quarrel with
this doctrine but deem {t Inappllcable here for the reason.
that here we have two carrlers, both of whom have dedicated
property to public use for a transportation service and -
bota of whom have beern in the field for many years in the
past, each, so far as the record is corcerned, serving prac—
tically the same communities and each in 1ts own field pere
rorming & reasorable, adequate, satlafactory service at
reasonable rates. The rallroad company now desires, because
some  of the property which it now operates in the service no -
longer returns to it any remuneration, to withdraw that prop=-
erty and, through its subsidisary, perform an identical service
by dedication of other facilities to the performsnce of that
service.

The Interstate Commerce Commission at that time in Motor

Bus and Motor Truck Operstion, 1L0 I.C.C, £85, 721, 745, decided .

April 10, 1928, said:

Efficient and economical management of railroads will
to a constantly increasing extent call for the utlilization
of motor vehicles for short bauls or.as a feeder or distri-
buting asenciea.

Steam rallroads and electric railways are engaging more
and more. extensively, elther directly or trough subsidi-
aries, in motor venicle: transportation as supplementary to
thelr rall operatlions to replace or curtall. train operatlions
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(13)

or as feeders or distriduting agenclies.

Tn Re Pecific lMotor Transwort Co., 38 C.R.C. 87h, 878,

declded August 21, 1933, we gzranted applicant authority to operate
motor trucks botween rallroad stations located on main and dbranch
linos of the Southern Pacific Company in the San Joaquin Valley.
Vith respect to the use of motor trucks by a railroad subsidlary
in a fleld waero there were oxisting carriers we stated:

This 1s not a case of a new carrler entering an al-
reody overcrowded fleld. It 1s a cuestion of improving
and choapening an existing service. There was ample evi-
dence that that portion of the public now patronizing the
ralls decires the improvemont. Convenlenco will un-
questionsbly to greatly advanced. In this period of de-
pression vher L1t ls 4ifficult to pay for necessity, It
conld well be contended that convenlence at additional
cost Ls without economic jJustification. 3Buv thls Is a case
where convenlence brings with it reduced cost.

However, there can be no doubt that here Is a real
public need for more rapld and frecuent transportation
than the patronz of the Southern Pacific Company now en-
loy at the voints covered vy this application.

Another proceeding bearing upon the contentions of appli-

cent and protestants now being dlscussed was in Re Paclific lMotor

Trucking Co., 39 C.R.C. 185, 187, 188, decided Jenwary 10, 193L,

wherelin authority £o operate motor trucks bYetween corvaln polnts was

rescinded and the application denied without prejudice. We there saldl:

(13%) Six yeers leter in lotor Truck Club of Hass. v. Doston &
Maine ReR., 206 I.C.C. 18, decided Decembor 11, 193L, the Inter-
stato Commerce Commission at page 2L said:

A number of tlmes In recont yoeors the Commission nas
expressed itc approval of experiments being msde In the
use of motor trucks and buses to supplement or In substi-
tution for rallroad sorvice. =k

and clted Motor Eus and Kotor Truck Cperation, supra, wherein
appeoars, so the Commicsion said, this clear statement of its
attitude In this respect:

tore~door delivery L1s today recelving the earnest con-
sideration of ralilroad oxecutives and shippers' ropre-
sentatives, as well as ours. Store-door delivery would
mean quicker and better service to the shippers with a
great saving of time, eliminavion of terminal congestion,
consolicdation of frelight Into fewer cars, and reduction
in use of statlons and cars for storage.
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The protestant Motor Frelght Terminal Company ln-
sists that because of the 1dle space in its equipment
1t can afford to, and will contract to perform the
identical service proposed by the applicant at the same
or at a less compensation than the applicant estimates
it will receive. It alse insists 1t would take no com=-
petitive advantage 1f 1t rendered such service. This
truck carrler has a certificated right under which it
could perform the service. Somewhat similar offers were
made by other truck lines whose certificates cover part
of the territory involved.

That the rall carriers skould be permitted and en=
couraged to acdapt the transportation services they offer
to modern conditions 4s clear. It is eQually.<lear that
some use of truck transportation is sppropriate to this
ond. The exact means by waick progress is to be attalined
and the limitations and restrictions wkich should be made |
by public authority are not so clear. Every case 1s con-.
fused by the inevitable strugsle between contending agems
cles for sdvantage. Just treatment of these agencles is
importent dut subordinate to the larger alm of bringing -
abgut good and ecomomical transportation to the shipping
publice. RN '

There are st least two means of attaining the ob=
jective of improved service at lesser cost through sub-
stitution of truck movement ¢f L.C.L. freight from depot
to depot for the presext slower and more costly ralil move-
oents

First. Certificates of public convenlience and neces=
sity may be granted to a subsidiary of the rail line
authorizing it to move the rail L.C.L. freight from depot
to depot. This is the means thus far gemerally adopted
with the approval of this Comrission. o .

Second. The rail line may contract with a duly
certificated truck lirne, not a subsidiary, to perform
the line haul depot to depot service.. ‘

Public convenience and necessity 1s comcerned more
with the result achieved than with the particular means
by which achieved. Ina period where economic progress
by & process of trial and error yrevalls to a large ex=
"tent, it would seem appropriate that each of these means
be given a trial. In some.instances the one may prove
the better, in some the other. The present seems to be
a case vwhere the second plan referred to may well be given
s chance to prove.itself. At best the record lhere 1s not
persuasive of the exlstence of any pubdlic convenlence and:
necessity for certificating a new truck service on the
bightways. The Commission might be justified in deduclng
its existence were it not for the fact that at no added
expense and perhaps at a lesser expense the depot to depot
movement can be effected through contract wita a single
existing certificated carrier.
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However, when three~andi-one-nalf years later the ‘appli=-

cant and the certificated motor carrier still could mot work out a
mutually-sétisfactory contract, anothbr apﬁlication was filed to
operate trucks botweén Santa Barbara and MontecLito. . We found that
public conveniéﬁ@é‘énd nedesaity required the proposed service by
applicant and the certificaﬁe was gréntod in Re facifié Mqtor Trucke

ing Co., 40 C.R,C. 749, decided September T, 1937« Subsequéntlyv
uponrs§garing this decislon was reaffirmed by Decisioﬁ No.. 31042,

_dated June 27, 1938, and again by Decision No. 31862 (4l C.R.C. 817)
dated March 30, 1939s -

Use of motor trucks as a supplementary. or auxiliarj'seﬁ-
vice has noﬁ been confined to tﬁe railzoads;-but hés also bégn
taken advantage of by the water carriers in improving thelr ser-
vice to the public and rétaining traffic aéainét.rail and motor
truck competitors. | | S |

In Re The River Lines, 37 C,R,C. uh7, decided April 25,

1932, aunthority ﬁas granted to operats motor trucks in éénjuhctian
with Inland 6oimon'carrior'sebvico by vessel betweéﬁ ceftain pbints.
By utilizinska water-track service apblicaht could eliminate stopping
its vesseis at points to be served by tfﬁck aﬁd expedité service to
otherlpéints; errect'econdmies in oﬁeration and mainten@nce, and
provide an improved»service. (lk) | |

Recently tols same a»plicant sought auxhoritj.tb‘operate

motor trﬁcka.Between'SaniFrancisco, Oskland, and Bérkeley on the

(1) Also see Re The River Lines, Decision No. 26228, on
Application No. 18016, decided August 1li, 1933; Declsion
No. 2699l and Decision No. 27752, on Application Noe 19088,
decided April 30, 195, and February 18, 1935, respectively;
and Decision No. 2897, on Applicdtion No. 20300, decided

Januvary 13, 1936 \ ‘




one hand, snd Sacramento or the othoer hand, as an alternative and
supplemental service to the existing vessel service between these

points. By Declsion No. 31209, on Application No. 20785, declded

Auvgust 15;*1938, 1t was found that public convenience and necessity
reéuired the proposed service and the certificate was accordingly
granted. Comzenting on the contentions of protestant rail and
notor truck carriersz serving the territory involved we thereln
stated: |

It is truc that the carriers now operating Iin this
f1eld are providing sn acdeguate, effliclent, and depend-
able sexrvice, and are well gble to handle all the traf-
f1¢ offered. But oven so, thoy are clothed with no :
equities whick entitle thexm to cdemand that applicent, =2
ploneer in river transportation between San Francisco,
Osklsnd and Sacramento, may not be permitted to lmprove

ts sorvice. For this clearly Lis the essence of appli~

cent's propossl - an Improvoment in I1ts service. There

15 'no substantial distinction between a truck line oper-
ated by a railroad or its subsidiary, as an auxlllery,
‘supplemental, or substituted service, and one conducted
oy a water line. In either case the purpose 1Is identi-

cel, viz., to supplement and improve the primary service
poerformed by the carrier and permit 1t by such means to
overcome deficlencles vhich militate against the full
performsnce of Its public obligations. In neltker case

1s & now carrier thereby authorized-to emter the fleld,

thus generating competition which may be harmful to those
alresdy occunying it. Though no economies will be ef-
focteod through the oporatlion of the supplementary truck
service, this does not serve to differentiate applicant's
proposel from those cases where a rallroad, through a sub-
sidiery, has been authorlzed to Ilmprove Its service. Such
was the ruling of the Cormmission In the Placerville Case
(In"Re Pacific Motor Transvort Co., Decision No.
dated August 21, 1945, on Appiicetion No. 18727).

This Commission more than a decade age first exercised

the power vested in It to issue or ceny certificates of pudlic
convenlence anc necessity to rallroads or their subsidlaries for

the operation of motor venlcles as supplementary or auxillisry to




(15)
or in substitution. of rall sexvice.

. Pronowncements of the Interstate Commerce Commisslion
prior to being glven juriséiction and coptrol over motor venicles
operated for compensation in Interstate and forelgn commerce by
passage of the Federal Motor Carrier Act, 1935, that rallroads
saoulé be encouragec to test the possibillitles of trucks and otzer
now facilitles for uvse Iin coordination with rail service and their
use of trucks in substitution for ftralin service to the end that
beneficial results in the public 1ntozost may'bo achleved by re-
duc;ng costs and improving serv;co,(l-? nave been subsequently fol-

lowed in aoministo"$n~ the ALecte.

In Pennsvlvania Trud LinoslgInc.-Control-oarker Notor

Froight, 1 M.C.C: 101, sné § M.C.C. & and L9, heroin'e.fter referred

to as the Darker Case, the Interstate Commerce Comlssion approved
the aoéuisition of & motor truck line by a railroad truck subsidi-

arye. Tﬁo‘primary purpose of the spplication wags |

(15) " See Ro Napa Valley 2us Company, et 'al, 29 C.R.C. 632’ de~
cided aApril 11, 1927, Re Southemrn Pacific " Motor mranzport
Company, 32 C.R.C. g decided October 23, 1928‘ and‘cases
clted in footnotes (8) and (9), Suprae ,

In Coordination of ifotor Transportation, 182 I.C.C. 263,
decided April 6, 1932, the Commission exhaustively. covered
the extent and charactor of .transportetion by motor vehicle,
andé particulsrly 1ts relation to transportation.by railroad,
the extent of exlsting coordinated service, and of further
coordination In the futurc. In 1t3‘oonclusions at pdge'379
the Comm;ss*or stated: :

That transportation by motor vehicles, buzsos, and
trucks, over the public highways 1s, within certain
distances, and in certaln respects a superior service,
and that the raill and water lines: should beo encouwraged
in tho use of this Iinstrurmentality of coxmerce wherever
such use will promote more officiont operation or inm-
prove the public service.

Also see Motor Bus snd Motor Truck Operation, 1.0 I.C.C.
§85,Can§81a’o tor Truck Clud of ilasc. ve. Boston & laine RR., 206,
C .




== to permit vendee to establish a coordinated
truck-and-rall service in Chio similar to that now
furrnished by it in the territory sast thereof. In
line with this srogram, It 1s vendee's Intention to
ostablish zome or concentration stations to which | _
less=taan=carload freignt will be handled from points
_contiguous thereto by truck and assembled in full cars
load lots end thence forwarded by rall to other such
. stations for distribubion by truck to the consignees.
':-":‘:' (1; M.C -C - 105) L ] .

The Commission édnéludéd that:

The proof is convincing that over some of the
routes in question the railroasd can "use service by
motor vehicle to public advantage in its operations.”
The motor vehlicle can uncdoubtedly be used as & very
valuable avxiliary or adlunct to rallroad service,
particulerly less-than-carload service, and the many
epportunitics for such use here have been polnted out
of record snd are clear. Such coordination of rall
and motor-vehicle operations should be encouragoed.
The result will be & new forx of service walch should
prove of much public advantage. Nor do we belleve

~ that the croation of tvhls new form of service will
"anduly restrain competition.” On the contrary, it
should have the opposite offect. (1 M.C.C. llls.

and Lssued 1ts permissive authority indicatin% the character snd
- an |

scope of approved and disapproved operations; and also the

ressons for imposing the condition In the order that appllcant's

modor vehlicles sha;l not render service from or to, or the Inter-.

change. of traffic ét,.any point not a station on the railroad

(17) - faxs Apvroved operations are those which are suxilliary or
supplementary to train service. ZIZxcept as herelinafter Indi-
cated, nonapprovec operations are those whilch otherwise compete
with the railroed L1tself, those vwhich compete with an established
motor carrier, or which Invade to a substantial degree a terrie
tory already adequately served by another rall carrier.

Approved operations are best illustrated by the substitution
of trucks. for peddler or way-freight service in what -1s commonly
called 'station-to-statlon' service." (5 M.C.C. 11, 12). -

FPor a discussion of different types of motor transpé}tation
by rail carriers, see Coordination of Motor Transportation, 182
I.C.C. 263, at page 336, et soq. ‘ o ‘

Coe

-
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(18)
(1 X.0.C. 111-113, 5 ¥.C.C. 10-12, 1y-15).

- Not iny'has the Iqterstate'Commerce Cormission permit-
ted rallroads or thelir suysidiaries to acquire éperative rights of
existing motor carriers (19), but it has also granted certificates

of pﬁblic‘convenience and necessity to railroada snd their subsidi-
| eries muthorizﬁag'the establlisament of motor truck service in a
nuxber of cases since 1955,

The leading case In polnt on the latter typve of opera-

tion is Xansas City Southern Trensvort Co., Inc. Common Csrrier

(18) "The railroad does not, however, so far as the routes in
question are concerned, propose.to confine itsell to motore-
vehicle service auxiliery to its rall operatlions. It contem-
plates 8lso the fuwrrnishing of motor-carrlier service which
would not be assoclated in this way with rail operations,:ix,

favthere is now an ample supply of independent operators
(at least three on each route) in the territory for the furnish=
Ing of competitive service, we are not convinced that the way to
maintain for the future hoalthful competition between rail and
truck service is to zlive the rallrosds free opportimity to go
Into the kind of truck service which is strictly competitive
;ggh rather then auxiliary to, their reil operaticms. (5 M.C.C,

"axwHence our order will »rovide, in connection with the
routes here authorized, that service by spplicent's motor ve-
hicles may not be accorded to, or traffic interchanged at, any
point which is not also a station on the Pennsylvanie, but this
restriction 1is without prejudice to subsequent modification as
later explained."” (35 M.C.C. 12).

(19) Followtng the Barker case, supra, the Interstate Commerce
Commission In Rock Island Motor Transit Co.-Purchase-ihite
Yotor Freight, 5 .C.C. LS1l, decided April 1, 1938, again at
some length commented upon the use of motor urucks In a co-
ordinated motor-ralil service and the various contentlions of
protestant motorncarriers. Also see Santa Fe Iransportation
Coe=Purchase=Tel. Rox, 5 l.C.Ce 1; Pacific Motor Trucking CoOe.~-
Conurol—Peoples Freight Dine, Inc., 5 M.C.C. 302 and 15 ieCl.Ca
591; Texas & Paciilic Yotor Transport Co.-Purchase-Southern
Transportation Co., 5 M. o 6535; Frisco Transportation Coe=
Purchasge~John- Eorxm, 15 ¥.C.C. 320; Pacific Motor Trucking CoOe=
Purchase=Je he he;thly, 15 M.C.C. L427; and Santa Fe Transpor=
tation Co.=-Purchase~A. XK. Richards, 15 MM.C.C. 623.




Annlic;fion, 10 M.CoCe 221, decided November 12, 1938, waerein -

authorization was granted to operate a motor truck service over

the highways supplementary and.auxiliéiygfo and coordinated with
that of the rail lines, subjecf, however, to certain conditions

(209

imposed for the protéctioﬁ'or existing motor carriers.

The éeneral vlan of coordinated service was similar in

character to that discussed in connection with the Barker case,

supra. The Commission concluded:

. The railway 1s now furnishing a less=-taan-carload, or
merchandise, Ireight service which i1s expensive and in
many respoects unsatisfactory and inefficient. Through ap=-
plicant, t ¢ & 4t proposes to use motor venlcles In coO-
ordination with 1ts raill operations in such a way taat
a merchandise service can be provided taat will be much.
less expensive and at ' the same time more expeditious and
more convenient and generally satisfactory to the.public
served. Toat these results can be achieved the record
leaves no doubt. loreover, it Iis clear that this co=
ordinated rall-motor service will be a new form of ser-
vice, utilizing both forms of itransportation to advantage,.
and differing Irom the service given by the rallway alone
or by competing motor carriers alone. That Congress cone
templated such coordinstion is shown by sectiom 202(a) of
the act, which declares 1t to be the policy of Congress,
among other things, to "improve the relations between,
and coordinate transportation by aad regulation of, motor
carriers and other carriers.” It is also shown by section
223(a) (1), which permits & rallroad to acquire a motor care
rier, provided we find tzat the acquisition will promote
the vwolic interest by enabling the railroad to "use ser-
vice by motor vehicle to public advantage in lts.oper=
ations,” without undue restraint of competition. '

It follow:s that the new form of service "will serve
a useful public purpose, responsive to a public demand
or need.” 1Is it necessary, however, toat applicant be
given the desired certificate in order to accomplfish this
purpose, or can it be "served as well by existing lines or
carriers”? sstr a number of independent motor carriers

(20) ‘The Commission required thst applicsnt (1) perform . -
service only which 1s auxiliary to, or supplementsl of,
the rall service; (2) not serve, or interchange traffic

- 8%, sny point not & station on the rail lines; and (3)
transport only thoseée shipments which it received from
or delivers to the rall lines under a througa dill of
lading covering, in addition to movemeont by appllicant,
& prior or subsequent movement by rall,.
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now afford service to and from most of the points appli-
cant oroposes to serve, and betwaeen some of the polnts
they malntain several schedules each day. These motor
carriers are vrotestants and they contend that whatever
coordination of rall and motor service may be desirable
can be accomplished by the rallway througzh arrangements
with thex and utilization of theilr facilities, or, at all
events, that this method of attaining the result sought
should be tried belore apdplicant is permitted to establish
a new service.

The railwasy regards any such plan of coordination
with independent motor carrliers as impracticable. It
goes so far, Iiadeed, a3 to suggest that 1f it contems
plated retirexent from the nandling of merchandise traf-
fic it could do 30 more gracefully and at less expensé
than by entering into Joint arrangements wita narallel
competing truck lines, from walch the railway i3 con~-
vinced "it couwld reasonably expect no bona fide coordina=-
tion or. cooneration.

We are uitnout Jur*sdiction to compel coordinated
sorvice between carriers by rail and carriers by motor
vehicle. It could only de accompllished through the' .
medium of through routes and joint rates and we bave no
power to redquire their estadblishment. It follows that
any such plan must be dependent on voluntary cooperation.
S '

It 18 evident that grave dirfficultlies would Pe en=-
countered.s=t the protesting motor carriers = would
find 1t difficult to adjust their schedules to meet the
needs of coordination with tiae ralil service without'
disrupting or lampalring their service to the off-rall
points.

=t 1t 18 urgel very strongly by the rallway that,
in order to accomplish satisfactory coordination and ate
tain the desired flexibility of ralil=truck operations,
1t 13 essential that the rail and truck lines bave a
unity of interest and be under & coxmon management and
control. In view of the cloze adjustment of schedules
and interchange arrangements which good and dependable
service would require, as well as the contemplated joint
use of -stations and employees, we believe that tho rall-
way bas sound ground for this contentlon.

’

2 It remains to be determined whetaer, in accord-
ance with the definition of "publie convanionce and neces-
sity" in the Fan-American case, supra, "it can be served
by applicant wiio the new operation or service proposed
witzout endangering or impairing the oparat*ons of exist-
ing carriers contrary to the pudblic interest.”

st protestants contend that if applicant be givan
the certificate which it seeks, they will suffer severely
from the new competitive service waich 1t wlll offer, not
only in ¢onjunction with the rallway dut on its own ac-
count. Competlition is already so keen in the territory
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concerned that protestants can 1ll afford any further di-
verslion of business. s=sr. Interpreting thelr views, the
thouzht seems to be that rallroad-controlled motor care
riers might ultimately be able to prevall over lndependent
competitors, not because of any superiority in service or
operation, but through thelr ability to draw upon the Ii-
nancial and other resources of thelr pareat companles, and
that the motor-carrier Industry is more likely to develop
In Inhsrent strenzth and efficlency 1f 1t continuwes, as in
the past, to remein largely in independent hands.i«¢

Wk As we have seen, the conclusion is warranted that
there I1s a public need for this coordinated service, that
it 1s a new and different character of service which
nelther the rallroads nor the trucks alome can supply,
and that it cannot be furnisned effectively and well ex-
cept thmugh the use of applicant's facillities. Ve do not
belleve that the development of this new form of service
wlll serliously endanger the operations of protestants, but,
in any event, the public ouzht not to be deprived of the
benefit of an Iimproved service merely because it may divert
some traffic from other carriers. If that principle had
been followed, indeed, no motor-carrier service could have
been developed. (Pages 255-238).

We have deemed it advisable to quote at consideradle
length from this decislion of the Interstate Commerce Commission
for a number 6: reasons which are pertiﬁent to the proposition now
under discussion.(al) That the Imterstate Commerce Coumission has
been confronted with the same difficult problems connectéd with the
issuance of certificates of public convenience and necessity to rall-
roads or thelr subaidiaries for the operation of motor trucks in &
coordinated rafl-truck service over routes already servedwby exlist-
ing motor truck carriers as has this Commission ower a mach longer
period of time, 1s clear. =Zqually c¢lear is the fact that the two
Commissions in the exercise of thelr adminiatrative Judgment have
1ndependentiy, vhere the facts and conditions shown of record are

similar oxr substantially so, reached the same conclusions on the

(21) Also in point, among others, are the decisions of the
. Interstate Commorce Commission in Texas & Pacific M,tor
Transport Co. Cormmon Carrler Application-Louisians, 10 M.C.C.
525, decided December 2, 1958; Texas & Pacific Notor Transport
Co. Common Carrier Application, 12 M.C.C. 37, decided March 2,
19%9; and Illincis Ceatral Rallway Co. Common Carrier Applica=-
tion, 12 M.C.C. i85, decided Harch 27, 1539.
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question of pormitting a rallroad or 1ts subsicdlaries to operate motor
trucks;over the highways Iin a coordinated rail-truck service wkeore
there 1s a valld publié demend and need for the proposed service.

That this Commiszion for many yeers kas permitted the rall-
roads, where such public need exists, to adapt the transportation ser-
vices they offer to meet modern tramsportation conditions dy the use
of motor trucks in coordination with rall operations, 1s plainly evi-
dent from what hes heretofore been sald. There is no doubt but that
coordinated rgil-truck'service kas provided the public vita a more
expeditious, fleiible, dependadble, and sétisfactory means of trans-
porting less-cericadCmerchancise traffic. In the proceedings at ber
the prdpestant motor carriers who offered testimony conceded the

right of the rallroads to improve thelr service but where snéh im-

provement would be saccomplished by using motor trucks in coordination

with the rail oﬁefatidns, they contend 1t can and should be done through
utlilizing the motor carrier facilities already operating in‘ the terri-
tory proposed to be served by the applicant wnder joint through rates.
It seems to us that these protestants have by their willingness to en-
Per into Joint rates and through routes Indlcated, at least irdirectly,
the need for the coordinated rall-truck service sought herein. We '
shall later herein treat wlth protestants! offer that they axrc ready,
willing, and able to provice tze proposed truck service In coordination
with the rall llines under Joint rates.

Protestants® contention that the Soutkern Pacific Company
ané 1ts rall subsidiariec have Iin past years withérawn %o é subgtantial
extert from the transmortation of less-carload merchandise traffic be-
tween points on the rsail lines, 1s not supported by any evidence of
record. On the contrary, 1t has been shown that the Southern Pacifilce
Company for some ten years past has carried forwa:d a genera1 plan,
of whiph the 1nstant‘applications are & part, to improve service to

the public on the cless of traffic In question. The evidence Indicates

-35-




that approximately 325 tons of leas-ca:;oad merchandise trafflic per
month is now transported by the rall lines from and.to points st
whick it 1s proposed fo'render an Improved service by motor trﬁck
should the instant apdlications De. granted. |

In support of their contention that no new motor truck car-
rier should be permitted to enter a f;eld which 1s saild po be alresdy
adequately and satisfactorily served by existing motor truck carriers,
protestants -cite a2 number of decisicns wnere applications for certifl-
cates of public conveniernce aud necesslity to dperate new public wtility
services were deﬁ;ed by this Coﬁmission.<22) The case of Ré Sents

Clars Valley Auto Tine, 1 C.R.C. 112, decided September 26, 1917, is

relied upon as the leading case supporting the conzentionJhere'u:ged.<25)

In our opirion the concluslions therein reached do not appi§ to the

fects in these proceedings,

- There the applicant sought a certificate of public conven-
lence and necessity authorizing automoblile stage service bDetween San
Frencisco and Palo Alto. Applicant fslled to show by proper affirmae
tive evidence tnat the public reculired the new sprvice proposed. in com~
petitlion with existing stage carriers who were renderirg #-reasonably

adequate service and the application was denlfed. In the instant pro-

(22) The following cases are cited by protestants: Paciflc CGas &
Electric Co. v. Great Vestern Power Co., 1 C.R.C. 203; Re Oro
=lectric Co., 2 C.R.C. 7L8; Re Santa Clars Valley Auto Iime, 1l
C.R.C. 112; Bay Citles Transportetion Co. v. Warren, et al, 26
C.R.C. 131; Re Ios Angeles snd Salt leke R.R. Co., et al, 30 C.R.C.
857; Re United Parcel Service, 32 C.R.C. 82; Re Paciflic =lectric
Motor Transport Co., 34 C.R.C. 554; Re Louls E. Smith, 38 C.R.C.
L21; Re C. W. Carlstrom, 38 C.R.C. 770; Re Pacific Notor Trucking
Coe, 39 C.R.C. 189; Re Rallway Express Agency, Inc., 40 C.R.C.

T0L; and Decision No.31135, on Application No. 18981 of Pacific
Motor Trucking Company. \ .

As generally supporting the theory eauncieted in the Santa Clars
Valley Auto Lino Case, suprs, protestants cite Re Palo Vexrde and
Imperial Valley Transportetion Co., 17 C.R.C. 722; Re City Transfer
and Storage Co., 32 C.R.C. 2; Re 5. Brice Cowan, 33 C.R.C. 389; Re
Twentieth Century Delivery Service, Inc., 38 C.R.C. T61l; and Notor
Transit Co. v. Railroad Cormissicn, 189 Cal. §73. A -




ceedings applicant proposes to use motor trucks as supplemental
and suxiliary to the ralil operstions in an integrated and coordi-
nated service between only such points as are stations on the rail
llines, thereby offecting some economies in oporation and offering an
improved service to the ship»ing public. The rail lines are the vio-
neer common carriers In thne field at all points proposed to be served
by the coordinated rall-truck service., Any diversion of traffic from
oxlsting motor carriers would be the resuit of the refl limes provid=
ing an improved service through utilization of the natural asdvantages
of both types of transportation. 7

Tpon the facts, as appllied to the evidence In each. case,
‘muet the Commission determine wacthor public convenience: and necessity
require the proposed operation. Whers there I1s o conflicé between
public interest and private interest, the former 1s peramount and the
lattor must give way. This Comxlssion has authorized the use of motor
vehlcles by stesm rallroads, electric rallways, street rallroads, snd
water carriers when the »ublic¢ interest would be better served.

Tn Re East Ravy Street Rnilwavws, Itd. C.R.C. 252, 2
2589, we granted applicamt authority to discontinue its street railway
service snd suwostitute motor dus scrvice in competition ﬁith‘exiSt&ng
motor bus operators, steting "Applicant is seeking to continue.tpis

competition snd not to inaugurate a new service." As to'bermﬁtting

applicant the right to substitute motor buses for rall service we there

steted it would seem, as & fundamental Principle, that:

swvra utility in the fleld shouwld e permitted to
operate and serve 1ts patrons In the most efficlent and
attractive, manner. "VWaoere new devices or equipment have
been perfected or methods of sexving the public developed
that are superior to the oldexr ones, 1t is in the public
interest to.vormit & utility to keep pace with such im=
.provements within the limits of the district 1t serves..




‘In this cese it iz clear that 1f applicant is to be per-
mitted to continuwe to serve the district % in the most
practical and effliclent mamner under preseat-day condl-
ticns, 1t should be allowed to substitute bus for rail
service. This will not only be less costly to the car=-
rler but will afford the public faster and better service.
"To deny thls right to applicant wounld be the equivalent
of telling 4t vo incur unnecessary heavy oxponses or
surrender its Tusiness to ilts compotitor.=w:

It heas vecome Increasingly apparent in recent’ years that
the intense and virulent competition for all kinds of traffic by
rall and motor cerriers requires the coord;nation of sorvices and

facilities of both types of transport in the handling of*rreighp

and passengarsﬂto inswre the use of each type of cerrier in the

service in wﬁich it 1s relatively more efficient and to-preventfup-
necessary Guplication of services snd disastrous competitioh; 1@ e
the Interests of botk rall and motor carriers, as well ss in #?6 ‘
prblic Interest. To do otherwlse is uneconomical, illosiéqg §?§
wafalr,

Coorédination does not Limply the subordination of any care -
rier to any other carrier or of any class of carriersto any other
class of carriers, or the uneconomic restriction of the aphere af
activity of any carrier or class of carriers 30 as to'artificially
~ protect the speclal Interests of any other carrier or class of cer=
rlers. It means the conservation of the best Interosts .of all
types of carriers and the public interest by combining all'types
of carrlers Into a harmonious ond integrated system of transporta—
tion, all parts of which are subject to reascnable public regula~
tion and in which each type of carrier performs the services which
it can render most efficlently under conditions of equality of
opportun;ty. In the last analysis coordination connotes an 1nte-
gration. o. various~types of carriers, under common or diverse
owmership, In which all types of carriers work toward a common oOb=-

Jective without destructive competitlon axd best serve the public




interest. .
a'. Plainly the use of motor trucks by a rallroad or its
subsidiary should be auﬂnoriaed as supplementarv or auxiliary to
and coordinated with rall ;ervicg when showm to be in thq public
interest. The decisions reviéﬁed'demonstrate; we ére convinced,
soundness of this conclusione. Thoe facts of record In these pro-
ceedings impel the conclusion that public convenience and;necessity
require the coordinated use of rail-and-trucﬁ facilities'in.the
territory proposed to be sorved. To be determined, however, is the
question whether 1t shall be accomplished undér common or‘divefse
ownershlp of the transportation agencles utilized. Thils question
will be dlsposed of in the following discussior of the second pro-
position previously stated herein, that i1s, what Showing ot_ppblic
converience and necessity must be made by a rallroad or 1ts sub-
s1diary to justify the granting of a certificate to operate motor
trucks.
Considerations Presert in Determining

Whether Public Convenlence and Necessity
Reouire the 2ronosed Service by Apnlicant

Applicant contends that 1t kas in all respects met the
requireneonts of the statute pertalining to the issuance of a certli-
flcate of public convenlence and nocessity. Th;s has been éone,
1t is claimed, by showing (1) thet the rell lines are“the ploncer
conmon carriers in the fleld; (2) that the primary purpose or ap-
nlicant's proposal is to Iimprove the existing rail service through
the operation of a coordinated truck service; (3) that economies
of operation can thus be offected; and (L) that there s a public
domand and nqqé for the.proposed sexrvice,

0.1 tho other hand, the protosting motor carriers urge (1)

that thoy aro now rendering an adequate and satisfacitory service in
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the f1eld; (2) that the proposed service of applicant will not be
compensatory; and (3) that any coqrdination of rall and truck ser-
vices Betweon the polints involved which may bhe found to be reauired
in the public intorest, should bcﬁagcoﬁplishcd through the ﬁedrum
of protestants to avoid unnécessary énd wasteful duplicatioh of
faclilities.

Before commenting on these contentions we shall first
roview the congiderations prosent in determining the exlstence of
public convenlence and necossity within the meaning of Section 50;3/h
of tho ublic Utilities Act. TUnder paragraph (é) of this section of
the Act no highway coxmon carrier can begin to operate "witaout
first naving obtained from the Railroed Commission a certificate
declaring that pubdic convenlence and necessity require sudﬁiépsra-
tlon"; 1%t further provides that s3id Commission shail.havé pbwéf‘
"with or without hearing, to Lssue sald certificate as‘prayed»for,
or to refuse to issue the same, or to Lssue it for fhe parﬁiai ox=
ercise.only of sald privilege sought, and may attach.to thé oxer=
¢cise of the rigats granted by sald certificate such terms and con-
ditions aé, In its judgmegt, the public cmvenlence and necessity
requifeJ"

The Supreme Court of thls State nas expresse§ itself on

the meaning of the phrase "public convenience and nocessity” in the

loadIng case of San Dlogo and Coronado Ferry Compsny v, Railroad
Commission, 210 Cal, 50k, which involved Section 50(&) of the Act.

This section deals with the lscuance of certificates of public conw
venlence and ne;essiﬁ? to cormmon carriors by water which can be
grante@ ogly after a public hearing and 1is substantially similar to

Section 50-3/L(c) except that under the lstter soction certifiéates

can be gfanted to highway common carriers with or without hearing.

In the case c¢ited the court stated:
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The phrsase "public comvenience and necessity” can=
not be defined s0 as to £it all cases. The word "neces-
stty"” must be taken in 2 rolative sense.

The court then proceeded to quote with approval from the

opinion of the Supreme Court of Illinois in Wabash C, % We Ryse COe,

vs. Commerce Comm., 309 I1l. L12, iyl N.E2. 212, 21L, wherein it

{s sald:

When the statute requires a certificate of puvlic
convenlence and necessity as a prerequisite to the con-
struction or extension of any public utility, the word
"mecessity" Is not uscd in its lexicograpalcal sense of
"indispensably requisite.” If 1t were, no certificate
of punlic convenience and necessity could ever be granted.
The Lirst telephone was not a publlc necessity under such
definition, nor was %he Iirst electric ligat. Even the
construction of a water works system In a village is sel~
dom necessary, tkhougn nighly desirable. Zowever, any im=-
provezent which is aighly Important 4o the public convenl-
ence and desirable for the »ublic wellare may be rogarded
as necessary. If it Ls of sufflicient Importance to ware-
rant the expense of meoking it, it is a pudlic necessity.
e A thing which £s expedient 1s a necessity. ===t In-
convenlence may ve 30 great as to amouwnt to necessity.
=% A strong or urgent reason why & thing should be done
croates a necesslty for dolng it. =% The word connotes
dlifferent degrees of necessity. It sometimes means ine
dispensable; at others needful, requisite, or conduclve.
It 1s relative rather than abzolute. Yo definition . can be
givern that would £it 211 statutes. The meaning must be
agcertalned by reflerence to the context and to the objects
and purposcs of the statutes iz which 1t is found. S==%
Public utilitles are expected to provide for the public
necessitlies not only todey, but to anticipate Lfor all fu-
Ture developments reaszoncdly to ve foreseen. The necos-
sity to e provided for Is not only the existing urgent
need, but the need to he expected in the future, .so far

‘as 1t may be anticipated from the development of the com-
manity, the growth of Industry, the Increase in wealth
and population and all the elements to be expected in the
progress of a commmnity.

It is plain from this expression of the court's views
that In gronting or denying certificates of public convenlence and

necesslity we cannot follow any mathematical formula whiéh cah be

rigldly applied to all cases alike. To the contrary the Commission

in the‘exercise of its administrative judgment is to be controlled
only by the public interest whickh in all‘cases is paramount. 3Clearly

there 1s no single test by which pudblic convenilence an& necessity
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may be ascertained; In the light of the court's decision, no fact

or group of facts may ve used generally as & measure by which +o

detormine whet showing is nocessary to prove the existence or non-
existence of public convenience end necessity, Considerations thab

roasonably gulde us in the determination of one case may pProperly
be accorded little or no weight in other cases. In the langusge of
the court public necessity may be deemed t0 exlst when 1t has been
shown that an ixprovement or'existins sérvice is "highly important
to the publ%c convenlence and.desirable for the pubdblic wélfare"; or
when "expedient”; or when "fnconvenience mey be so great as to
amount to mecessity”; or when there appears a.“stfoﬁg.of‘urge§t
reason why a thins should be done." .The wofd'(necessity)l"éoinotes
differcnt degroes of necessity” (Bages 511, 512).' |
A siﬁilar'question was vefore ﬁhe Supreme Court of the

United States in Chesapeake & Ohio Rye CoO. VSe Ue Se, 283 U.S. 35,

whorein the court upheld an order of ﬁhe.Interstdte Commdréo'Com-

[y

mission made under Section 1 (18)-(20) of the fntératétd‘0¢gmnrce

Act authorizing construction and operaéicn,of a line of‘railroad.‘

The uﬁdarlying facts may best be state& in the 1anguaég-or‘the court:

The comstruction of the Gllbert-harncliffe line
will enable the Norfolk to compete with the Chesapealze
for wostbound trafflic originating on the Virginlan asnd-
will give the latter zreater independence in respect of .
such shipmentse. .

The construction of the line of the Virginiasn from
the upper Guyandot to a connection with the Chesapeske
at Gllbert would immensely improve the position of the
latter In respect of the westbound movement of cosl
originsting on the Virginian. It is also plain, Indeed
30 obvious as scarcely to roquire statement, that the
construction of the Glilvertv~wharncliffe connection 1s
nocossary In order to enable the Norfolk to conmtinue,
on conditions that are tolerable, to compete with the
Chesapeeke for that traffic. The construction of that
connectlon cannot reasonably be regarded as an intrusion
oy the Norfolk Into territory already being well served
by the Chesapeske. On the contrary the Norfolk alroeady
hauls about four fifths of the Virginian's wostbound
cocale By this relatively short connection, 1t will be
able to give a better outlet for that traffic, to make
swostantial saving in tho cost of handling, and to
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remain In position, at relatively slight disadvantage,
to compete for tralfic in which it long has had a large
-share. And shiprers will have the benefit of such
competitive service., (Pages L0, L1).
Appellant contended that the Commission was not empowered
fo'authorize the new comstruction solely for the purpose of enabling

carriers to compoete on more egquel torms for the traffice Holding

that Section 1 (18)-(20) of the Act could not be reasonably so con-

strued the court said:

There 18 no specification of the considerations by
which the Commlission i3 to be governed iIn determining
whether the publlc convenience and necessity require the
proposed construction. Under the act 1t was the duty of
the Commission to find the facts and, in the exercise of
a reasonable judgment, to determine that question.  Texas
& Po Re Coo Ve CULL, Co & Ss Fo Re Cos, 270 TU.S. 266, 273,
70 L. ode 578, 582, 46 S. Ct. 263. : :

Undoubtedly the purpose of these provisions is to en-
eble the Commisslon, in the Interest of the public, to
prevent Improvident and unnecossary expenditures for the
constructlion and operation of lines not needed to insure
adequate 3ervice. In the avsence of a plaln declaration.
to that effect, 1t would be unroasonsble to hold that
Congress Adld not Intend to empower the Commission to
authorize construction of new lines to provide for ship-
pers such competing service as it should £ind to be con-
venlent or necessary in the public interest, =& (Page L2).

- The torm "public convenience and necessity” has been held

by usué5 be synonymous with public interest. Re Pacific Motor

Truckinz Comoenvy, L1 C.R.C. 817, 820. - "Public Interest," as used

in Section 5 (2) of the Interstate Commerce Act relating to the
acquisition of control of one carrier by another, was defined by

the Supreme Court of the United States Iin New York Central S. Corp.

Vo Ue S.p 287 UeS., 12, 25, In the following language:

#er the term "public Interest” as thus used is mnot

& concept without ascertainable criteria, dut has direct
relation to adequacy of transportation service, to its
essential conditlions of econoxy and efficilency, and to
appropriate p»rovision and best use of transportation
facilitles, questions to wnich the Interstate Commerce
Corxdssion has constently addrossed itself in the ex=
ercise of tho authority conferred. So far as constitu-
ionel delegatlon of authority lc concerrned, the ques-
tion-1s not essentially different from that which 4s
relsed by provisions with respect to reasonableness of
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rates, to discrimination, 'and to the 1ssue of certifi-
cates’ of public convenience end necessity.

In discussing the Lssues before it the court sald: VThe
pudblic interest is served by economy and efficlency in operation”
(page 23). These views were rcpeated by the court in Texas vs.

Tnitod States, 292 U.S. 522, 530, 531, whereln It was stated that

thé primery aim of the policy expressed in the Interstate Commerce
Act, as smended by the Transportatiorn Act, 19520, was: "to secure
the avoldsnce of waste," and tﬁat avoidance, "as well as the nalin-
tenanég'éf service, 1s viewed as a direct concern of the public.”

. Since this Commiésion was first empowéred~to certificate
highwgy‘common-carrier motér vehicle operaxions(zs?it ﬁas nany times
considered thé efféct of'a proposéd service upon carriers already in
the fleld and the rightful protection that should be accorded them

in deﬁenmining whethor a cortificate of publlic convonlence and neces-

sity should‘;ssue or be denled. Ome of the early cases waere this

quesfioh squarely prosented itself was in Re Hodge Tfansportation

System, 24 'C.R.C. 703, ‘Though we thore reaffirmed the woll-ehtablished

principles of roegulation laid down. in Pacific Gas & Electric Co., Vvs.

Great Western .Power Co., 1 C.R.C. 203, and again announced in Re

Santa .Clara Vallsy Suto Line case, supra, we thus differentlated be-

tween motor truck é#eration and certaln other types of publie utile

1tles such as those providing power, light and gas services:

(2L) In granting certificates of pwblic convenlence and necessity

« oy approving ecquisition of control of carriers by & rallroad
or 1ts subsidiary, the Interstate Commerce Commisslion has fol-
lowed the policy enwnclated by the court. See Atlanta & St. L.
B. Ry. Co. Applicatfion, Tl L.C.C. 78lL, 792;,Construction of Line
by Wenatchee Southern Ry. Co., 90 I.C.C. 237, 232-257;-San An-
tonio & A, P. Ry. Co. Construetion, 111 I.C.C. [83, L93%; Great
Northern Ry. Co. Construction, 166 I.C.C. 3, 38-L0; Penmsylvanisa
ruck Lines, Inc.=Control of Barker Motor rreight, Inc., 1 i.C.C.
101, 109, et seq., Pan~American Bus Lines Operation, -1 M.C.C.
190,202; Kemsas City Southerza Transport Co., Inc. Common Carrier
Application, 10 M.C.C. 221, 234-239; Illinois Cextral R.R. Co.
Cormon Carrier Application, 12 N.C.C. L85, L90, L9l.

(25) By the enactment of the Auto Stage and Truck Transportatlion
Act, Statutes 1917, Chapter 213, which was subsequently re=-

poealed and the provisions thereof, in substance, Incorporated im
the Publlic Ttillities Act.
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When, however, we deal with highway transportation
and particularly wlith motor .truck operations, we have to
conslder additlonal factors not characteristic of the
service of ‘stationary utilities. -

e 1t ds more Aifflicult to determine when motor
Truck transportation has reached a point of adequate
service or saturation in s glven territory than in the
case of an electric light and power, or a gas, or a
telephone utility. =% a -wider latitude exists in the
fleld of motor tramsportation than perhaps in any other
branch of public utility service for the exercise of
discretlionary judgmert by the Commission as to what
constltutes reasonable competition or rightful protection

of operative rights,

e Competition that tends to break down superior
and essentlal service provided by exlsting agencles is
not to ve encouraged, out competitlion, whether applied
to service or to rates that can better serve public: con-
venlence aad necessity In Iits broad sense as related to
the class of utility involved, must.have due considera= .
tione. -

Accordingly, ##% the four main principles (as
caunciated In the Pacific Cas & Electric Co. case, supra)
affecting ploneor or prior operation, lowest recsonable
rales, adecuacy and efficlency of service offered and
rendered, and the degree of saturatiorn recallzed by exdst-
Ing utility operations in the territory Involved, as ap=-.
plicable to all utilitles, including motor trensportation,
*homust be interpreted and applied appropriately fo the . ..
history, condlitlions and spoclal characteristics of this
letter form of service, and-In accordance with the public .
interests of the locality to be served, which mist’be the
vltimate basls of determination In this mattep,,‘(Pases*

T99-7200

We have similarly differentiated bDetweoen the operation

-

of passenger stage corporations and utilitios whick may be termed

natural monopolies such &g telephore, electrical“and gas qpfpo-

rations, in Re Santa fe Transportation Co., Ll C.R.C. 239, 276, -




(26)
280, et seq.

From what has been saléd, 1t seexs clear that the

genorality of the staondards embraced within the term "public
convenlence and recessity,” as used In the Public Utiliﬁies Act
and Interpreted Dy the plain language of the Callfornia Supreme
Court,'dontemplatos a broad exercise of administfative discre-
tion. Neither 1s the Interstéte Cozmerce Commission':eatricted
by eny specification of the con:iderations by ﬁhich 1t 4Zs to be
governed In determining public convenience and necess;ﬁ&.:?ﬁnder
the appropriate statute, as construed by'the United‘spéﬁgngupreme
Court, it is the duty of that Commission "to fina the‘fgcfs énd,
in the oxercise of a reasonable juldgment, to deterﬁine thét qﬁes-

tion." (Chesspeake and Okio Ry. Co., ¥vx. U, S., supra).

iIg our administration of the statute ﬁ;'have“enunbiatod
certain principles believed to be fundamental in gﬁidiﬁé'ﬁé’ﬁo
the exercice of a reasonabdle Judzment in the publicvihtgééqé;. Ve
nave olitker roviewed or cited herein the'deéisions;iheré tézse
pronouncerernts appear and havé also called .attention to:thé-de-
cisions ‘05 the Inberatate Commerce Comzlssfon where subsfaﬁfially

the seme principles have been declared. What we sald sixteen

yesrs sgo in the Hodve Transvortastion Svystem csese, supra, is, in

(26) See declsions of this Commission in Re Southern Pacific
Motor Trarnsport Co., 32 C.R.C. 331, 337, %39, gho; Zast Bay
Street Railways, Ltd., 39 C.R.C. 252, 258; Re Pacific lotor
Prucking Co., 39 C.R.C. 185, 187, 188; Re Southerm Pacific
Golden Gate Ferrics, Ltd., LO C.R.C. 709, 729=732; Re Pacific
Motor Trucking Co., LUO C.R.C. 7LG, T750-752; Re Pacific Motor
Trucking Co., L1 C.R.C. 817, 820; Re Pacific YMotor Trucking
Cos, 42 C.R.C. 154, 159-161; Re Pacific Freight ILires, L2
C.R.C. L96, 500; DTecisior No. 27898 on Application Xo. 18237
of Valley iotor Lines, Inc.; Decision No. 30107 on Application
Nos 21104 of Nepa Trensportation Coe.; and Decision No. 31209
on Application No. 20785 of The River Lines. The first two
cases cited deals with motor dus operatlions and the balance
with nmotor truck operations.
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our opinion, still applicadle to motor truck transportation
a8 conducted under preosent conditions end in point here.

As heretofore incdicated we have also salcd iIn later
decisiops it would seen to bYe a fundemental principle that a
common carrier, who 1s rendering a useful and necessary pub-
';;c_oercice, should be permitted and encouraged to adapt
that service to meet modern cogditions in'tﬁe mnost precticel,
efficient and economical menner possible. That this iﬁcludes
some use of motor truclk Transportation by a rall carrier to
fmprove its service to the public 1s clear.

Perticularly is ﬁhis true in the handling of less-

- cerload merchandise traffic where expeditee novexent rrom the
shipper's store-door to that of the consignee is highly es-
scnoia}‘in providing en adequate and generslly satisfactory
service‘to the public. Fere the rail carriers are confronted
with the difficult problem of picking up numerous sﬁall”éiip—
ﬁehos from many shippers, asserbdbling them Into carload'quenti-
ties Lor transportation in Lline-hauvl moveﬁent; then distribﬁt—
ing the shicmcn s agein in small lots among numcroﬁs.consigﬁees.

light of the principles waich showld galde us in
determinirng whether public convenierce and necessity require
the propoced operation as herein reviewed, we now come to &
cons;deration of the record before us.ll |
Applicant though legally a seperate’ corporate en-‘
tity, 08y be deemed to be in substance the ‘moter truck divi-
slion o: cdopartment of 1ts paront, the Southern Paciric'Company.

In other worcs; applicant 1s merely an agency or instrumen-

tallty employed by the Scutheru Pacific Cormpany to. conduct its

hignway operations, in short, applicapt,iu but the alter ego
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of the rallroad company. Ploncer Express Company, et al,

vs; Pacific Motor Transport  Company, ot al, 37 C.R.C. 102,

108.

The Southern Pacific Company and its subsidiary,
the Pacific Zlectric Rallway Comgggy, a3 common carriers by
rallroad heve served all the poiﬁthunde} consideration as

the pioneers in the field for meny decades anéd there is no

question as to the ability, financlial or Iin any other respect,

of appllicent to rendexr the proposed service,

The proposed coordinated rall-truck service will
cornect up the two paralleling rail lines, permit the offec-
tive use of the combined fréisht tratn_schqdules on both
radll lines, and offer to the public an Improved and expedited
sexrvice to all poiﬁts to be served by truck.

Time in;transit on less=carload merchandise traffic
originatins at or destined to points on the ralls of the A.
Southern Pacific Company énd ité connections beyond Loé
ingeles, waich comstitutes a large part of the total traffic
invélved, will, in practically éll tnstaﬁces, be reduced et ”
least one business daye. All of the points proposed to be.
served are stations on the rall lines. The msjority oflthe
points to which the »roposed cooréinated service will be ox-
tended sre small commmitios. They will be accorded”t@é_‘A
saxe overnight service as is now rendered by the rail iiﬁea
tp.the larger points I the area by coordinating the rgi;
and truck schedules botween Los Angeles and the territoryrﬂﬁ-
volved with the schedules of the fast overnight merchandise |

trains.operating between Los Angeles and polnts north and

east thereof, .
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The record amply indicates that only through a
coordinated relil~truck service will these smaller cormmuni-
ties be furnished a service coxmernsurate witk their needs

on a basis comparable to that now renderced at the larger

commmnitiss, Due %o the diffienlty of adjusting achedules
of through merchancdise trains operated over the rall system
of the Southorn Pacific Company, which of necessity are In-—
£lexible in nature, applicant's proposal offers the most
practical and feasible mothod of providing the public in the
torritory involved with improved service to which it is
proporly entitled. Similerly less~carload merchendlse traf-
fic now moving locally between Los Angeles and some of the
points in the territory by local way-freight trains will,
tbrbugh the proposed coordinated service, be substantially
expodlted. T
Shipper witnesses testifying In support of'th5
applicatlions expressed the view that the expedited and im-
proved store-door piclup and delivery service would be help-
ful to them. Cortaln of these wiltnoesses testified that they
preferred to use the rall service to the greatest extent |
possible because of the szingle responsibility Iinvolved and
the fact that 1t was first In the fleld. Others testifiled

as to the inadecguacy of the present rall service to meet

their needs because overnight service was not afforded ship-

ments, or store-door plckup and delivery was not made at
their places of dusiness, wxhich in some instances caused
them To use othoer carriers in the field. The testimony of

record 1s convincing that tho present rall service alone
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iz not adequate to meet modern mercheandising methods re-
quiring expedited schedules from the store-door of the
shipper to the store-door of tho receiver. Applicant's
oroposed operation contemplates that all lesg=-carload
merchandise trafflic moved from, to or between all the points
to be served will be accorded store~door pickup and delivery
service.

To provide the improved and expedited coordinated
service, the record indicates a net saving in the exponse of
handling this traffic of approximately $92 per year would
result. A4Applicant submitted estlimates o conducting doth
the »resent rall operation anc the »roposed truck operation
on an out-of-pocket cost basis. Protéstants argue that it
iz esgentlal to show that the proposcd operation should yield

full costs; CLfurthermore, they contend that if costs incurred

by applicant in providing the servico may properly be moasured

on an out-of-pocket basis, then no existing utility could ever
be protected against the invaclion of ité territory by a new
utility. The latter, it is dsserted, oy wsing only out-of-
pociket costs and omitting to take into consideration general
overhead and other expenses, could alweys show that its pro-
posed service would be operated for less ¢ost than that of the
existing utility.

In answer to these contentlons applicant points out
that 1t has sought To compare the cost of performing the pro-
posed truck operation with the existing rall operation and in
o doing has morely used the out-of-vocket dasis a3 a standard
of moasurement. Should the full cost basis e used the final

result would heo substantlially the same because in each in-




stance the addlitional ltems of expense going to make up full
cost figures are practically equal whether the transportes
tion ‘1s performed by the rail lines or the applicant. Were
this not so, it weuld be of little significance here since
the allocation of expense ltems over and zbove cut-of-pocket
costs can be sald to- ropresent rnothing more than inter-
departmental bookkeeping by the Southern Pacific Company, the
latter bearing all the costs of operating the motor trucks In
any evente

Apparently some confusion has arisen in the minds
of protestants as to the proper application of the out-of=

pocket: cost theory under “he facts of record. We ore not

here concerned with the reasonsbleness of freight rates, nor

with .a new carrier-seoking to Invade a territory served by -
exlsting carriers. To the-contrary, the ploneer carrlers in
the field, the rall lines, now competing with the existing
motor carrlers at every point involved, proposé no more than
the Improvement of thelr service dy utilizing motor trucksh
a3 supplemental and suxiliary %o, and in coordinstion with,
tho rall operation.

The ocut-of-pocket cost estimates were submitted,
anc. properly wo belleve, to indicate that improved and co=.
ordinated rail-truck service could bYe provided without in-
curring ezpondlitures wholly disproportionato to the public
benefits.  ‘Vhlle the net saving f{rom the proposed opération'
is quite small, ecohomies in operation of a service con~
ducted by an existing carrler are not a controlling elezent,

thouéh'important, in proving the existonce of public conveni-




ence and necossity. In the past‘we bave zany times required
lmprovements in tho service and facilities afforded by co@pon
c#rriers, even though 1t was showr that substantlal gxpegd;-
tures woulc have to be macde, waen found necessary in the pube-

(27) |
lic interest..

It appears there is no economical and efficient

method by which the Southern Pacific Company and the Paclfic
Zlectric Rgilway Company can &fford the public an 1mprové§
and expedifed service frox and to each point in the fterritory
other than by & coordinated rail-truck service. A service
conducted entirely by rall from and to each point eguivalent
to that here offered could only be proviced at a cost so ex-
cessive that it could not be Justified. To handle the
relatively =small volume of less-carload merchandise traf:ic
Trom and to ¢ach polnt wholly by local way-frelght tra;ns

in o manmer comparsdble to the proposed coordinated

(27) For example, seo San Mateo and Burlingame lerchants
Assoclation vs. Southern Poeific Compeny, et al, 3 C.R.C.
1005; D. D. Farlan, ot al, vs. L. 4. and S. D. Beach Ry.
Coe, 3 CoRaCe 11l3L; Re L. 4. and S. D. Beach Ry, Co., K
CR.C. 100; Towm of Sisson vs. Southern Paclflg Cgmpﬁnyl

uC.R.OQ ggg; Re A. - &‘S. F. Ry. CO.I, 6 COR.C. 250: '
City of Onkland vs. Southern Pacifiec Co., ot al, 19 C.R.C.
359; Nervolous Marin v3. Northwestern Paclfic R R C0.,
31 C.RDC. L‘-OO; and Ao To & So F. Ry. CO., ot a.l, V3.
Rallroad Commission of California, et al, 283 U. S. 380,




service, would entail an expense entirely out of proportion to the
public benefits and in sddition would cast a burden on other traflic.

While Lt khas been shown that there Is a public demsnd and
neod for the proposed store-door plckup and delivery service as sup-
plemental and auxiliary to, and coordinated with, the rall operstions,
the record also dlscloses that the motor carriers sppearing as pro-
testants now afford a reasonably adequate and satlsfactory store-door
merchandlse service to the points applicant proposes to serve, and at
some.éf the points they provide two schedules daily. In addition, the
Ssnte Fe Transportation Company, & wholly ovmed subsidlary of The
Atchison, Topeka & Sante Fe Railway Company, operates a h;ghyay common
carrier service “etween 1o0s Angeles, Colton, San Bernsrdino, Redlands,
and Hizhland, and certain intermedlate points, in coordinatiop with
the rail service of its parent company,(ze? with two schedules main-
tained dalily from Ios Angeles to some of the polnts applicant proposes
to serve, as well as locally betwecn some of the points. This carrier
offered no oblection to the granting of the Instant application.

There sre but three methods available to the rall lines by

which a coordinated rall-truck service can be provided. They may (1)

purchase or acquire control of an exdisting motor carrier zerving the

territory; (2) secure a certificate of public convenlence énd necessitjf B

in o manncr as here wdertaken; or (5) enter into joint rates and

through routes with the existing motor carriers. While the record 13’
silent as to any offer of applicant to purchase or accouire control of
any existing motor carrler In the field or of the latterfs willingness

to sell, 1t, nevertheless, does show that the'prote;tant,tr&ck carriers

(28) The operative right was acquired by purchase as authorized by
Decision No. 28946, on Application No. 20618, of T. R. Rex and
Santa Fe Transportation Company, decided June 29, 19%6; and such
right was subsequently extended and enlarged by Decision No.30562,
on Application No. 21569, of Senta Fe Transportation Company,
declded Januvery 31, 193C.




have no objection to the rall lines improving thelr service in the
manner proposed through the purchase or control of existing truck
carriers. These protestents endeavor to justify this position by
contending that, since they alréady have had to face that compéti—
tioh; the number of carriers in the field would not be increased
nor would the quantun of competition be enlarged. Vet on the other
hand, protestants also contend that the second method, which Is the
one here proposed by applicant, would inject a new carrier into the
field and enlarge the quantum of competition offered. They assert
this is so even though the rail traffic would be trensferred fron
the rail lines to the higaways.

Proteostants insist tkhat if a railroad finds it necessary
to improve service, this should e achleved only through-opération
of the mnecessary nuzber of freight trains, and 1f the cost of doing
50 1z uneconomical or proaiditive, then tne proper method of improv-
ing the rsil service would be to utllize existing motor truck services
in coordination with such rall operations as may be ecomomical.e It
has been shown by competent evidence that for these rall lines to
afford an all-rail service comparable to thet contemplated by co-
ordinated use of both rell-snd-truck facllitles would be enormously
costly and, as stated in g brief filed by one of the protestants, it
"would be the height of madness to attempt such an uneconomicsl im-
provement."

Tt follows that In the final analysis the quesfion‘fefines
1tself dowa to one of fact as %o whether, in order that the ﬁubiic |
demend and need for the coordinated ratl-truck service be afforded,
it is necessary that applicant be given authority to operate motor ’
trucks as proposed, or cen the result sought be attained dy. utilizing

the facilities of truck operators already uervin~ the points 1nvolved.

-5h.




Protestants hold to the view trhat coordination 1s not
synonymousfwith duplication, sné that the propesal of applicant
would constitute unnecessary and wasteful duplication of exlsting

truck services. They assert that Iin other territorles where a

rellroad-controlled truck operation was established in competitibn
with existing truck services experlence has shown thet the former
has attracted business from the latter, and that similar results

can be expected froz the proposed overation should it be authorized.
It 4s further asserted that the existing motor carriers have pioneered
motor=truck transportafion in tke ferritory sand that such carriers
snould not now be forced to dividé their‘£ra££ic with & new carrier,
especlally when their service ls adecuste and rendered at iittie, b8y
aﬁy, proflt from the operations. Indeed, vrotestants go so far as

té say that they can 11l afford to lose any dbusiness in the territory
without incurring an out-of-pocket loss, and Iin fact it 1is claimed
traffic moving between some of the Snaller commumities involved 1s
even now hendled at an out-of-pocket loss.

Protestants contend applicant would not Improve service In
any merner that cannot as well be accomplished by coordinsating the
exlsting truck services with the rall services, and that applicent
has falled to show affirmatively that public convenience and necessity
require the proposed operstion. They argue that 1f it is in the pub=-
lic interest to have a coordinated rall-truck service then thé truck
operators serving the points involved skould be given the oppbrtunity
of coordinating thelr service with the rail lines before permitting a
new carrier to enter the fleld. Protestanﬁs state they are ready,
willing and able to handle the rall tralflc at each point In the
territory by entering into joint rates and through rovte arrangements
with the rail lines; and where the carriers cannot mutually agree up~
on division of the joint rates, time schedules and other features

pertinent to a coordinated service, such mstiers can o submitted to
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tae Commission for determination.(29)

It 1s replied on bekall of 2gpplicant: that the proposed

soervice cannot »roperly be said to result in additional trsasporta-

tion facilitioes entering the territory involved nor In wasteful’
duplication of services presently reandered Dy motor carrlers; that
1t does not propose to Iavade any new territory and divert traefflic
frorn other carricrs, ovut meroly proposes an arrangeument to Improve
a common~carrier service which has for many years served eacn of.
the points involved and simlilar In character %o that now furnished
by 1t In other territorles reached by the rail lines of Southern
Pacific Company and Paclfic Electric Rallway Company; and that the
maximun degree of Improvement and efficlency the proposed service
would attain cannot be accomplisned by coordinating the existiﬁg
truck services with the rall services. |
Applicant contends that its showing of a substantial re~
duetion In time required In making delivery on & large portion of
the rall less-carload merchandise traffic moving from and to the
territéry Involved, together with the Improved and more efficient
handling of all such traffilic now moving over the rsil lines,alone
Is sufficient to establish the public need for the provosed ser-
vice. To support its contention that protestant motor carriérs
cannot furnish the »roposed service 1n tThe manner contemplated,
the applicant points out that such protestsats are not only. direct
competitors of the reill lines for the short-haul traffic moving

locally between the points proposed to be served anéd betweon such

(29) Section 33 of the Public Utilitles Act provides, in part,
that:

The Commission shall zave the power to establish
and £ix througa routes and joint rates, fares or charges
over common carriers and stage or auto stage lines which
nay not Ye otherwlise subject to the provisions of this
act, snd to fix the division of such jolnt rates, fares
or charges.
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points and Los fngeles, out that they compete directly, or through
conmocting carrier lines, for the long-haul traffic moving from or
t0 points beyond Los Angeles and the territory involved a3 well.
Applicant 48 of the view that the oporations of protestants are
erimarlly based upon giving service to thelr ovm patrons at =2ll
points roached by them or through connecting motor carrior lines,
and the most that the rall linos could expoct from an attoempt to
coordinate rall operations with »rotestont competitors would be
secondary consideration.

Such adverse compotitive interests could not, it is urged,
Do reconcliled to provide a coordinated rall-truck service properly
synchronized as aere proposed by applicant, and it Ls claimed that
past experleonce proves the point., Applicant argues that this dual
form of transportation, in oxrdor to be used to the greatest ade
vantage, rmust nocessarlily be accompllshed by 2 common control and
nanagemente

Applicant states the rail lines could not be expected to
turn over thelr merchandiso traffic alt consolidation or bresk-bulls
points or betweon local points to thelr direct competitors, and
vigorously objects to any such method of Improving rall service
for a numver of reasons. To do 30 moans surrendering a portion of
sorely needod rail revenue and control of shipmeznts to truclk car-
rlors who, it is sald, are primerily interosted in meintaining and
Improving thelr own competitive posiftlon for traffic avallable
agalinst tho rall lines. It Ls the contention of applicant that
tnese dircet compevitors can hardly be expected to refrain fron
attempting to dlvert tralfic now wmoving by »all to thelr own truck
lines for the longest possible haul, because to do otherwlse would
be against their own Interosts. In this coxmnectlion apnlicant

points out that practlically all of the traffic which would be




hendled by the proposed overations originates at or is destined
to points outside the territory involved, and the improved and
expedited handling of suck traffic which moves by rail is the
Primary purpoée‘of the proposed operations. .

| In appralsing the welght of the arguments advanced in
support of the respective contentions, phere are certaln circum-
Stances and conditlons walch we think muat be taken into consider-

stione.

The record Qoes not indicate the amount of traffic mow

moving‘by rall locally between the points proposed to be served
exclusively by truck, however, applicant on brief states such
tralfic 1s "infinitesimal in amount and unimportant.” It follows
th#t the transportation service wkich applicant'seeks to render
wowld consist almost wholly of traffic receiving a movement by
rail either orior o or subsequent %o the movement. by truck, snd
that the prorvosed operations will be supplenentary and aﬁxiliary
to and coordinated with the rail operstions. Is it to be reason-
ably expected that the rail lines will receive. from the protestant
motor carrlers that degree of cooperation necessary to execute a
fully Integrated and satisfactory coordinated service which can

and will be obtalned from the applicant? Superficially the answer
nay appear‘to be in the affirmative, buf uponn further consiéeration
of the facts of record the difficulties in tpe successful execution

of such s »lan become apparent. There a similar siltuvation pre-

sented itself in Re Santa Fe Transportation Comvany, Ll C.R.C, 239,
293, we sald: |
It 1s self~ovident that coordination requires co-

operation and a centralized administration with no con-
flict of Interest between the integrated agencles,




Protestants compete directly or through connecting motor
lines with tke rail lines on both long and short-haul traffic move
ing from or to each of the polnts proposed to be served by appli-
cant. In addition to such points the protestants also serve other

points iIn the same or adjacent terrltory, including off-rail

points, 19 ﬁatiﬂfy the ObliggtiOnQ that protestants owe to their

own patrons and coennecting motor carriers, they rust primarily

operate and mointain schedules designed to meet those needs. They
cennot afiord to disrupt or impailr the service necessary to the
proper handling of their own traffic by adjusting schedules to
8180 meet the needs of a coordinated rail-truck servics as here
proposed.

The territory embraced by applicant!s proposal constitutes

but & small part of the whole area served by the transportation

system operated by both the rall lines snd protestants. Since the
operations conducted by protestants are not confined to the local
points involved but compete generally with the rall lines throughe
out the major portion of the State, their operations ere not com=
parable to those of an existing motor carrier depending primarily,
1L not wholly, upor traffic moving locally between the points,
Considerations of broad publlc intercst may require that & motor
carrier of the latter type be protected against the competition

of & coordinated ralletruck service to be operated by a railrosd
or Its subaidiary. This the Commission may do by directing the .
rall lines, when the exdsting rall service is to be improved through
the use of motor trucks, to enter inte srrangexents for the estab-
lishment of Joint rates and through routes, thus preserving an es-
sential local truck service and at the same time affording the

public an improved rall service.
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Un&or such sn arrapgement the local motor carrier may ex-
vect that its division of suck joint rates will yleld revemue equiva-
lent to that which it would receive from a comnectlng motor carrier
on the same class of traffic. No conflict of interest arlses here
as tke local motor carrier can Interchange traffic with the rall
lines on terms no less favorable than those exacted by comnmecting
motor carriers. But this i1s not true should protestants provide
the truck service in coordination with the rall operations as they
offexr to do.

It must be remembered that these protestants now compete

with the rall lines for the lonzest possible haul on practically
‘all of the traffic moving. Since this coppetition would neces~
sarily continue even thousgh protestants should provide the -truck
service for the rail lines, it is obvious théy would be pleced in
the position of competing with themselves. Self=-interest of both
rail lines and protestants demands that each carrier endeavor to
transport traffic entirely orn its own lines i1f possidle and 1f
necessary to interchange with another éarrier, retain the traffic
for the maximum haul.30) The aistance waich the traffic would.

wmove by the vroposed truck operations is small, snd in some in-

stences insignificant, in proportion to the total length of the

(30) Tone difficulties encountered where one carrier must
turn Lts trafflc over to another when both are in competition
betweoen the same polnts, is evidenced by owr Decision Noe
28199 on Application No. 19976 of E. Prasher {an officer of
the Valley Express Companry, & protestant in tke proceedings
at bar)e There the applicant sought and was granted autkor-
ity to operate motor trucks as an underlying carrler for
trafflic of the Valley Express Company between certain polnts
because, it was assertec, the Valley Express Company had suf-
fored great shrinkage in the volume of traffic formerly
bandled because the consigaments were transported by Pacific
¥otor Trucking Company (the arplicant in the proceedings at
bar) a subsidlary of a (rail) competitor.
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combined rall-truck hauls, hence any fair division of the joint
rates wuld produce relatively little revenue compared to that

which protestant would receive if Lt transported the traffic

wholly on its own linea.

. There dppéars to be zuck :E‘ounﬁéfion for applicant's claix
that the protestants are 'and must be principally mteresteé in the
long~baul traffic. It seems unnecessary to comment -further upon
~ the conflict of interests between the carriers which would inevit-
ebly arise were the rall coordirated truck operations performed by
protestants. From the facta of record we s.re‘ convinced that any
plan compelling the rail lines to short=haul themselves and tum
traffic over to thelir principal motor truck competitors,the proe-
testants, would not be conduciveto providing in full measure sn
adequate and effective coordinated service to which the public is
eatitleds In our Jjudgment we must conclude that thils can be ace
complished here only through the mediuwm of the rall lines' instru-
mentallty, the applicant. Noreover, shippers and receivei-s of le#s-
carloaed merchandise traffic, as evidenced by the testimony offered
by public witnesses, including some called by protestants, desire
and need an adequate and satisfactory service by rall-truck as

well as by all-truck. See Declision No. 27898 on Application No.

18237 of Valley Notor Limes, Inc.

The service now rendered by the all-rail operations may,

when measured by the older transportation standards, be considered
adequate and sufficient to nandle less-carioad merchandise't:'-ai‘ﬁb ’
but it is inadéquﬁte and unsatisfactory in many respects :.vhem. COm=
pared to the more ei‘fiqimt and expeditious service that may be
provided today by utllizing and ¢oordinating motor trucks with the
rail freight trains in certain circumstances. The latter serv."n.ce”

being more satisflactory and responsive to the requirements of the

wble




shipping publlie, it follows that 2 valld demand is made for such
dual form of transportation service. In certain cases it may well
Yo the circumstances and conditlions are such that truck-and-rall
coordination in the public Interoct may and should e accomplished
through the use of existing independent truck lines for the hanf-
ling of both long and short-haul merchandise trafflic, rather fhan
authorlizing truck operation by o ralilroad or its subslidlary. The de-
tormination of this cuestion must necesczarily be conbtrolled by the
facts adduccd of record in each case.

We o not hold the view that the prdposed operations would
result in & new and independent carrler entering a crowded competi-

tive field to the serlous injury of exlisting motor carrlers as wrgoed

2]
by the protestants. The rall lines are the ploneer common carriers

in the f£ield and nave had to meet the competitlion of the protestants
at each of the »oints Involved for less=carload merchandise traffic.
Through the applicent they seeck to Improve and expedite the handling
of that traffic now zmoving on rall freight trains by a coordinated
rail-truck‘service. Applicant's (In reality the rail lines) pro-
posed service will be entirely supplementary and auxillery to that
of tho rall lines.
'Certainly the protestante could not be heard to complain

of competition from, and the loss of traffic to, the rail lines
1T 1T were possidle for the latter to offer the same Improved zer=-
vice solely by all-rall facilitlies without incurring unwarrsnted
costs as that offered by the proposed coordinated rall-truck facili-

les. FHere no added costs are Involwved dut, as we have Indicated,
the cost of tho Iimproved service will not exceed the savings in
rall operating costs to be roalized from the consuzmation of the

plaxn proposed.




Any diversion o f traffic Ifrom other agencles, Including

protestants, would be the result of old and established carriers

offering an improved service to the shipping public, and must be

regarded ‘as incidental to and a necessary consequence of the -
utilization of both forms ¢f transportation to advantage.

Ve do not believe the pronosed service will be sufficlent
to materially injure or impalr the abllity of protestants to per-
form their duty to the public. But, in any event, the publlic should
not be denied the beneflt of an lmproved and expedited service mere-
1y because other carriers may lose some traffic. EHad we followed
that plan since being ziven jurlisdiction over highway common care
riers twenty=-three years ago, obviously the vast system of motor
carrier services which now gricdirons the entire State would never
havé been developede

As we have seen, the record warrsnts the conclusion that
public convenience and necessity require the establishment by ap=-
plicant of the proposed service supplementary and auxlllary to,
and coordinated with, the rail service of the Southern Pacific Com-
pany and the Pacific Eleétric Rallway Company, dbut it does not es=-
tablish & need for service by applicant which is not required in
such coordinated operations. It appears that the exlisting motor
carriers provide an adequate and satisfactory all-=truck service
locally between the points proposed to be served, and the record
coes not disclose any public need for the spplicant to render an
sdditional all-truck service between the same points. The evidence
submd.tted by applicant and the shipper witnesses who testified.with
respect to the need for improving service between points on both
rail lipes was entirely In comnection with the movement of traffic
originating at or destined to points outsicde of the territory in-
volved. Such traific would move partly by rail and partly by motor
truck under the plan proposed.
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Therefore we are of the dellerl that any certificate should
b6 so conditioned as to provent applicant from handling traffic
other than that wialich has moved or will move in part bty elther one
of the two rall lines. The autkority granted will be limited, as
sought by applicaznt, to service at points which are stations on the
lines of the two rall carriers and alse to the Interchange of freight
al those stations. Thus applicant's operations will be restricted
to those supplementary and auxilisry to the rail serviée.

We are not unmindful of the fact that the condition re-
quiring traffic to receive a prior or subsequent movement by rall,
in addition to movement by applicant, will necessitate the oper=
atlon of costly local way-freight train service aﬁould any traffic
be offered for transportation between local points. Though the rail

lines may uwltimately seek to witkdraw from such purely local service,

that question is not before us in these proceedings. The rresent
record, as indlicated, does not justify the operation of a local
tfﬁck service by applicant. If the interests of the shipping.public
areé such as to require local service by applicant, this fact should
be established by proper showing.

We shall now consider the contentlon relsed by Bekins Van
snd Storsge Company and Bekins Varn ILines, Inc.. On their benalf it
is urged that any certificate granted herein should preclude the
applicant from trasnsporting household soo@s not packed or crated Iin
accordance with the requirements prescribed in the tariffs and
classification (including exception sheets) currently on file with
the Commission and in effect to walch the two rall lines are parties.
rom what has already been said It i1s gpparent that applicant will
handle only that traffic which the two rail lines hold themselves

out to transport under appllicable tariffs and classificatlion.
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It appears the reil lines have not, except possidbly in
rare Instances when tariff penalty charges apply, engaged In the
past in the transportation of unpacked or uncrated household
goods. TUntil the rall tariflf schedules are ameanded to permit the
movement of such traflflic, the truck carrlers of housenold goods
cannot suffer any Iajury from rail competitlon. Should tke rail
lines undertake to so amend thelir tarliff schedules as to transiort
and compete Ior tols class of traffic, it would then be apnropriate
to pass upon thls question. Under the circumstances, therefore,
we see no reason why any restriction such as that suggested zhould
now bg made part of the order In these proceedings. It may be
noted that no ovidence was offered In support of thelr contentlon.

This drings us now Yo the third and final proposition,
namely, has the Commission in the administration of the statute
governing the lssuance of cortiflicates of public convenlence and
necessity applled the law ecually.

Statute CGoverning Issuance of Certificates of Public

Conveniencoe and Necesslty has been Applied Equally
by the Commission to All Hizhwavy Cormon Carriers.

Protestants assert that in the administration of those
provisions of the Public Utilitles Act zoverning the issuance of
cortificates of public convenlence and necessity to highway common
carrlers, the Commlission 2as not applied the law equally. Lore
spocifically, 1t 1s contended that in the determination of appli-
wcations for cortificates presented by rallroad subsidiaries, such
as the Instent applicatlionsg, differeat rules have been applied
from those observed Iin the cGetermination of applications flled by
truck operators not connscted witi any railroad.

As a result, it 1s clainmed, more favorshle treatment has

been accorded the rallroaed subsidiaries than the independent truck




operators, Thisz, protostants allege, is vlolative of Section 11,
Article I of tho State Constitution directing that: MAll laws of
a genersl nature shall have a uniform operation,™ snd it 1s also
sald to be repugnant to the equal protection clause of the Fours
teenth Amendment to the Fedoral Constitution. In support of these

clains protestants invoke the rule announced in Yick Wo v. Fopkins,

118 U. S. 355, condemming as within the ‘inhibitions of the Four-

 teenth Amendment the unequal administration of a law, "fair on its
face snd Impartial in appearance,” "so as practically to mske une-
Just and 1llegal dlscriminatlons between persons in similar cir-
cumstances, maverial to their rigatsirk,”™ (Page 375)..

In desaling with applications Ifor certificaﬁes £iled by, an
applicant other than & rallroad or a rallroad subsldiary, it has be~
come thoe settled pollicy of the Commlission, so 1t 1s claimed, to deny
the application vhen Lt appears that the carriers in the .fleld are
providing adegquate service sufficient o handles all of. the business

(31)
offered at reasonsble rates. - However, In the case Qf rall Sube

sidlaries, 1t Ls sald, tho Cbmissi&?n, acting under the same stat-
ute has granted cortificates notwithstanding evidence showing that
the existing cerriors are lfurishing a service adequate to the needs
of tho public.

These contentions, 1t is claimed, have been upheld by
the rulings of the courts of Ohlo and Missourl which, protestants
assert, have coﬁstruéd similar statutes as requiring id@ntical
troatment of roil-truck subsidlaries and 1ndependen€ truck carriersQ

The statute before the court in New York Central R, R. Combaﬁy Ve

‘Publfe Utilitles Commission, 12% Ohfo St, 3705 175 Ne Ea 5965 PuaU.Re

1931 D. 101, empowered the Commission to grant a certificate to. -

(31) ° In support of this contention prbtestants'rerer ﬁb Re Sénﬁd
Clara Valley Auto Line, 1y CR.C. 112-113; and Re Louls E.
Smith, 38 C.R.C. L21-L2%,




sorve in a territory already served by a motor carrler holding a
cortificate from the Commission, "only when the existing motor
transportation company or companiés serving such territory do.not
provide the service required or the particuler kind of egquipment
nocessary to furnish this service to the satisfactlion of the Com-
mission, %**".(52)

. As conatrued by the couwrt that statute imposed upon the
Commisslion the duty of considering other transportation facilitles
in the field ané of denying the application where it appeared "that
the service furnished by exlsting transportavion facllities 1s
reasonably adecuate.” Thus the Commission lacked authority to
grant a certificate where the existing service was adequate and
satisfactory. Thils limitation upon the Commission's jurisdiction,
it was held, extended to applicatlons filed by rall subsidiarles as
woll as to those filed by indedendent motor carrierse.

Reference has also been made to State ex rel, lMlissouril

Pacific Re Re Commany v. State Public Service Commission, 327 Moe. -

2195 37 S.W. (2nd) 576; PeV.Re 1931 Do 199, where the statute 4i-
rocted the Cormission to consider exlsting transportation facilie
tles.and the effect that the proposed service would bave upon them.
Under thls statute the court held:
s+ the Commission's discretion is to be
controlled by three principal conslderations: (1)
The transportation service being furnished by other
carriors; (2) the permanency and conbtinuity of the
proposed service; and (3) the effect which the pro-
posed service may have upon other existing forms of
transportation service.
In the light of these limitations tke Cormisslon properly,
30 the court held, denled the application of the rallroad to dis-

continuve certain trains, and the spplication of its subsidiary to

(32) Page's Ohio Gonoral Code, Section 61i~37.
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establish bus service betwoon the same points, where it eppeared
that tho exlsting motor carrlers wero conducting an adequate ser-
vice and had offerod to provide all additlional service necessarye.

The statute under which wo operate, however, contalns no
prévisions similar to those considered in the cases citod, nor has
it boen so consfrued by the Supreme Court of this State. As we
have said, the term Mpublic convenience and necessity” as used in
Section 50-3/L. of the Public Utilitles Act, empowers us to issue
a certificaete whenover such & course appears necessary in the pub-
lic interest. In determining the coxistexnce of public convenlence
and necessity no nard and fast rule can o ovserved, nor can any
mathenatical formula be applied. The facts and clrcumstances,
necessarily differing in each case, cannot be forced Into a uniform
mold.  Nor have we overlooked the other authoritiles cited'ﬁy Pro=-
testants; we del leve, howover, that the principyles anncunced in
thenm are not in conflict, the facts conslderod, with the conclusions
we have reached herein.

,Generally,where we have granted certificates to rallroad
subsidliaries, certalin facts stand oute It has been shown thaf‘the
applicant or 1ts parent company, the rallroad, was & ploneer in
thé field of transportation; that the service accorded by the
rallroad hag’become insdequate to moet the changing demands and
needs of the public; that only at a great expense, wholly dis-
propo#tionate to the benefits cénrefred,‘dculd ; seréide sultable
to the:ééed3~of the public De furniﬁhéa by rail; that at an expense
equal éb or not greatly exceeding that now incurred or often much
less, a coordlnated rail-truck service céuld be established which
would bet?er accommodaté the public; that such a service would re-

sult Iin substantlal Iimprovements and efficlency because of more

convenient pickup and delivery service, more freacuent schedules,




and reduction of time In-transit; and sometimes, though not al-
ways, that the carrilers Iin the field were providing an adequate
service.

Here the Commission has held, rightly we belleve, that
the public i3 entitled to the Dbenefits flowing from such an Improve=-
ment in the service of an existing rail carrier. This 1s so, 1t
has been stated, rotwithstanding the exlstence of an adequate ser-
vice furnlshed by an Independent carrler, for no new carrier has
been peralited to Lnvade a field already occupied to the point of
saturation, nor enabled to compete more effectively than the exist-
ing motor carrlers; in the long run, the public must beneflt from
the effects of thls competition. To these views we still adhere.

In tke adminlatration of the statute the Commissioﬁ has
authorized not only rallroads but other types of carriers as well,
to improve their servicoes notw;thstanding the possidle Q:fect this
might heve on existing motor carriers wao were providing aa adequate
service. In all of these cases, we have followed the same princinles
and applied the law with an oven nand- no type or c¢lass of carr*er
has been singled out for discriminatory treatment. Previously in
this opinion we h@ve discussed some of these cases in our considers=-
tion of oﬁher issuwes. Howover, we Dellieve 1t appropriate, even at
tho expense of ropetition, to rcfer once more to a few of the more
1llustrative cases,

By our ruling in Re Napa Transportation Company, Decislion
No., 30107 on Application No. 2110&, rendered Septeﬂber T 1937, am

Inland water carrilier was authorized to conduct a motor truc? service
as a highway common carrier "in coordination and conjunction with
the vessel service” for the purpose of permitting applicant to cone
tinue its water transportation opsrations. In that case, the appli-
csnt here appeared as a protestant. Volcing 1ts disapproval of the
positiog_thore taken by the present applicant and pointingvout that

the latter's contentions were wholly Inconsistent with those advanced
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in previous proceedings, the Commission held:

In the Instant application, Appllicant is seeking
auvthority to operate sn alternate truck service, which
i3 more economlical than prosent vessel sexrvice for the
lighter cargo, so as to provide for the continuation
of a dally service which the public not only demands
but requires.

Again in Re The River Lines, Decision No. 31209, supra,

rendered August 15, 1938, we authorized a waﬁef carrior 6pera$1ns
botween San Francisco Bay points and Sacramento %o conduct a motor
truck seréice as a highway comuon carrler between the same points,
"y as an alternative and supplemental service to the existing
service of The River Lines by vessel s=x". This certificate was
also granted over ¥The protest of the present applicant and other
carriers in the fleld. We there pointéd out, as stated adove, that
by this means The River Lines would be enabled to improve 1ts ser-
vice to the public and thus find itself in a better position to pore
form 1ts publlc obligations. 3y this trucking operation, M=we ap-
plicant can provide for its patrons a rounded out, dependable mmd
adeguate service; without 1t, the service will be Incomplete. In
fact, the establishment of such a service appears essentisl to per-
mit applicant to retain much of the traffic now moving by vesssel,
which otherwlse may be diverted to otker carriors.”

Pacific Prelght Lines, one of the protestants here, was

also authorized to extend and improve its service by our decision
in Re Pacific Freicht Limes, L2 C.R.C. L96, rendered Jamary 16,

1940, The applicént therein, a highway common carrier, was permitted,
in the public interest, to sudbstitute L1ts own service for that brevi-
ously rendered by an express corporatlion through the instrumentality
of certain wnderlying carriers, including sald applicant. This sub-
stitution of service, 1t appeared, was the primary objective of that
proceeding. There we stated:
For the exlsting service, now provided through the
agency of an express corporation operating over two wmder-

1ying highway common carriers, spplicant proposes to sub-
stitute & sorvice performed directly by & highway common




cerrier. This, it was- shown, will simplify the opera-
tions, increase the efficlency of the service, and re-
sult in substantial economies.. (Page 500).

‘ T§e s§bstantia1 movement of traffic between Los Angeles
and the points involved, 1t was held, ™= together with the economles
and efficiéncies to be effected through the substitution for the ex-
Press corbbration of & highway coxmon carrier sorving the public di=-
reqtly, is sufficient to show the exlstence of public convenlence
ana necossity which wonld warrant the granfing of this application.”
(Page 500)-

By 1ts decision 1n Re . Frashenl Decision YNo. 28199 on

.Application Noe 19976 rendered Sentadber 3, 1935, the Comnission
autborized epplicant, an officer of Vhlley Express Company, one of
.the protestants heroin, to establ*sh & highway common carriler service
.for the transportation of property in the custody of the latter com-
pany, en express corporation, as an wnderlying carrier.' Ve quote
from tﬁe briefl oplnion a statement of the reasons which motivated

the granting of this authority:

The express company (Valley Express Company) of
whick the applicant is an officer, assertedly has suf-
fered grest shrinkage in the volume of traffic formerly
handled, becaunse the consignments are transported by
Pacific Motor Trucking Company, a subsidiaxry of a com-
petitor, namely, Paciflc Motor Tramsport Cormpany.

It may be noted that this certificate was granted without
a public hearing, while in the Napa Transportation Company end Pacific

Freizht Lines cases, supra, the apolicants, respectively, rested thelr
whole showing of pudblic convenlence and nécessity upon the testimony
offerod by a single witness, an officer of the applicant.

This brief resume' of our decislons discloses that in the
administration of Section 50-3/L of the Publlic Utilities Act the
Commisalon has asccorded to all carriers equal treatment. For the
purpose of effecting improvements in existing serviée which would
inure to the public bemefit, cortificates have been granted to

water'carriebs, highway common carriers, and otheritypes or'classes

of common carriers. Plainly, the same rules have there been invoked




as those applied in detefmining applications by xailrcads or their

subsidiaries for authority to conduct motor truck service designed
to- improve the rall service. .

From what has bheen sald it abundantly appears that all car-
riers seeking to imprbve their exlsting services have recelved at our
hends equal consideration umder the statute; clearly, protestants!
cootentions are wholly wlthout nmerit,

Accordirgly, the appllecatlons will be granted, subject to
certaln conditloms. OQur findings of fact follow.

FINDI N G S

Upon thils record LT find-

te  The present all-rall less-carlosd marcbandiﬁe service
provided by the Southern Paclfic Company and Pacific Electric Rallway
Company in the territory rroposed to be served by applicant is in-
efficient and unsatisfactory to meet adequately present=day trens-
portetion needs of the shivping pubdblic.

2. DPubllc convenience and necessity require that sald
all-railmservice be improved and expedited.,

3. The said all-rail service can be im@roved and expedited
by operating additlional local way=frelight trains; that this can be
done, however, only at a cost which would be so excessive as to be
unwarranted by the volume of availsble traffic, disproportionste to
the‘pﬁblic beneflts afforded, and a burden on other traffice.

e The existing defects in the said all-rail sérvice can
be adoquately and economically rexedlied by the uwse of motor trucks
1n coordination with tho rall freight trairns.

S« The bemefits and advantages to be obtained from an
ixproved and more expeditious service by coordination of-rail—and—

truck operations are In the publlic Interest,
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6o The spplicant is roady, willing and able to remnder
properly & motor truck service fully integrated and coordinsted
with the rail service of Scuthern Paclfic Company and Pacific
Electric Rallway Company within the territory here-considered,

Ts The existing all-truclk service rendered by protes-
tents, when consldered separste and apart from sald all-reil ser-
vice and the proposed coordinated rall-truck service to be provided
by Southern Paclific Company, Pacific Electric Rsilway Company, and
applicant, is adequate to meet the public need f{or an all=truck
service at the points here consldered.

8. The sald coordinated rail-truck service caen be proviced
and maintained most effectively and efficiently, and to the grestest
public advantage, through the operation of all transportation fa-
.c;;;t;esvgnd@r 8 common control and management as proposed by appli-
cant. | |

9e¢ Protestents cenmot provide snd malntain a motor truck
service in coordircation with the rail service of Southerm Pacific
Compeny and Pacific Electric Rallway Company within the territory
hexe considered adequate to meet, and fully responsive to, the public
need for this dusl form of transportation service. -

10. Public convenience. and necessity require the estab-
lishrment anéd operatlon by applicant as a highwey common carrier, as
defined in Section 2-3/L of the Public Utilities Act, over any and
all availeble public highways, between

(a) Ontario, Upland, Chino, and Guasti, but not
Including intermediate polnts;

(b) Alte Loma and Cucamongs;

(c) San Bernardino, Redlands, Crafton, Bryn Mawr,
Loms Lirds, Elghgrove, Riverside, Arlington,
Corona, Colton, Zloomington, Rialto, Patton,
Highland, Crown Jewel, anéd Swnkist, but not
ipcluding Intermediste points;
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including the right to render .store-door pickup and delivery service
at-any and all of sald points horelnabove nemed; subject, however, to

the following conditions:

Ae Tho service to be performed by applicant shall be
limlited %o that which 1s auxiliary to, or supplemental
of, the rzil service of the Scuthern Pacific Company -
and Psclific Electric Rallway Company, or either of therm.

Aﬁplicdnt shall not remdexr serviéé to or from, nor inter-
.change traffic at, sny point . not a station on the rail lines
of the Southera Pacific Company or Pacific Electric Railway
Company. : . : : PR
Applicant shall be limited to the trensportation of.-ship-
ments (1) which 41t receives from or delivers té the Southern
Pacific Company and Pacific Electric Rallway Company, or
oither of them; and (2) shipments waich it transports for
eXpross corporations. Aall of seid shipments shall receive,
in additlon to the movement dy applicant, a prior or subse-
quent movement by rall. ' N
Applicant may remder store-door pickup and delivery service
at the polnts hereinabove memed only within the pickup and
delivery zones for each respective point. as described and. -
Published in the tariff or tariffs of the Soutkern Pacific
Company, Pacific Electric Railway Company, and Rallway Ex-
press Agency, Inc., respectively, currently on file with
this Commission and in effect. - o
1ls Public conveniZence and necessity do not require service
by applicent (I) from, to, or between. any point or points.other than
those speclflically nemed. in paragraphs (&), (b), and (e),.respectively,
of Pinding Noe. 10; nor (II) for the transportation. of shirments solely
Py trick wken both origir and destination are polnts. specificelly. -

pared in paragraphs (&), (d), and (¢), respectively, of Finding No.-10.

Pacific Motor Truckdng Company is heredy placed upoh notice
that "operative rights" do mot constitute a class of property which
should be capitalized or used as.san element of value’in défermining
reasonable rotes. Aslde from their purely permissive agpect, they
extend to the holder a full or partial monmopoly of a cless .of business
over & particular route. 1 monopoly feafure may e chabged or des-
troyed at any time by the State which 13 pot in Any respéct limited to
the rumber of rights which may be given.

-Tl=




Pacific sotor Trucking Company, a corporation, having

made application* as above=entitled, & publlc hearing having been
held, evidcnce recoived, brlefs filed, oral argument had, the matters
submitted, and the Commission being now fully advised:

THE RAILRQAD COMMISbTOV QF THE SRATE OF CALIFORNIA HEREEY
DECLARES that publ*c convenionce and necessity require the establishe-
ment andé operatiop by Pacific Motor Trucking Company of an automotive
truckvserv ice, a3 a highwey comzon carrier, as said term is‘derined
by Section 2-5/h oL the Public TUtilities Act, over any and all avall-
able pudblic hiwhmay,, be»weon

(a) Omtario, Uplwnd Chino, and Guasti, but not
Iaciuding intermedlate polnts;

(b} Alta Loma ond Cucamonga;

(¢) San Bernardino, Redlands, Crafton, Bryn Nawr,
Ioma Linde, Highgrove, Riverside, Arlington,
Corona, Colton, Eloomington, RLalto, Patton,
Highlend, Crovm Jowel, and Sunkist, dut not
Including intermedlate points;

Including tke right to rendexr storo=-door plckup and delivery service
at any and all of sald points hereinmabove rnamed; subject, however,
to the followling condltlons:

A. The service to be performed by applicant shall be limited
to that which is auxiliary To, or supplementel of, the
rail sexvice of the Soutiern Paclific Company and Pacific
Electric Rallway Company or olther of thom.

Applicant shall not rendex service to or from, nor inter-
change trafflc at, any point not a station on the rall
lines of the Southern Pacific Company or Pacific Electric
Rallway Companye.

Applicant shall be limited to the transportation of ship-
ments (1) which 4%t receives from or delivers to the
Soutiern Pacliflc Comnany and Pacific Zlectrlic Rallway
Company or eitaer of thom; and (2) shipments which 1t
Transports for express corporations. All of sald ship-
ments skall recelve, in addition to the movement by ap-
plicant, a prior or subseguent movement by rall,

=75




De Appllicant may render store-door pickup and delivery
service at tho pointz hereinabove named only within
the pickup and delivery zones for each respective point
as descrived and pudblicked In the tarlff or taxrlffs of
the Southern Paclific Company, Pacific Eleciric Railway
Company, asnd Rallway Express Ageney, Inc., respectively,
curroently on file with this Commission and in effect.

IT IS H=ZREBY ORDERED that a cortificate of publlic cope-

venlonee and necessity therefor Be, and the same 1s horebdby, granted
- to sald Pacific Notor Trucking Company, sudject to the following
conditions, in addltlon o those kerelinabove specifled:

(1) The aathority horein granted shall lapse and be void if
‘applicant skall not have complied with all ¢f the con=-
ditlions within the periodsof time fixed herein, unless,
for good cause showm, the time shall be extended by
further order of thoe Comxmission.

Applicant shall file a written acceptunce of the certi-
ficate horein granted within a pericd of not to exceed
twenty (20) days from the date hereol,

Applicant shall cormence the service herein authorized
within s period of not to exceed thirty (30) days from
the effective date hereol, and upon not less than five
(5) days' notice to the Commission., It shall also file,
in duplicave, within a period of not exceeding twenty
(20) days froz the offective date hereof, coples of any
contract or convracts enbtered into vetween applicant and

any carrier or carriers pursuaat to the authorlity herein
granted, '

Appllicant shall file, iIn duplicate, 2né make eoffective
within a period of not to oxceed thirty (30) days after
the effeoctive date of thlis order, on not less than five

(5) days! notlce to the Railrosd Comxission and the public,
a time achedule or time schedules covering the service
horeln autnhorized In o form satisfactory to the Rallroad
Commission.

The rights and privileges herein authorized mey not be
discontinued, sold, leased, transferred, nor assigned
unless tho written comsent of the Rellroad Commission
to such discontinuance, sale, leass, transfer, or as-
signment has first beon obtained.

No vehlcle may be operated by applicant herein unless
such vehicle 1s owned by sald applicant or i1s leased
by applicant undor a contract or agreement on & basis
satisfacvory to the Rallroad Commission.

Applicant shall, prior to tho commencoment of service
authorized horeln and comtlnuously thereafter, comply
with all of the provisions of this Commission's Genoral
Order Nos 91,




IT IS HEREBY FURTHER ORDERED that said applications in

a8ll other respects bq,tand they are, and each of them 13, hereby
denied.

The foregoing Opinion arnd Order are heredby spproved and
ordered £iled as the Opinion and Orcer of the Rallroad Commission
of the State of Californic. |

- The offective date of this Order shall be twenty (20) days
from the date hereof.

.
Dated at San Franclsco, Califormis, this ,23_6“5 day of

Lot 35k,

"2

Cormmissloners -




COMMISSIONER DEVLIN:

I dissent from the opinion and order made in the

matters herein,

In recent years, this Commission has granted numerous

highway common carrier certificates to the applicant, or to its

predecessor, the Pacific liotor Transport Company. The principles

underlying the Commission’s opinions in some of these former pro-
ceedings, are contrary to the views expressed hereln and ir so far
2s some of those former decisiorns in whien I haye joined are in
conflict with my views expressed hereir I wish/to be understood

as reversing my previously held views,

The importance of the instant proceedings may, irn part,
be judged by the amount of time consumed in oral argument before
the Commission. In view of the fact that there are seven other
proceedings now pending before us, which involve the same appli-
cant, and the same or similar prineiples, the Commission prior to
hearing argument, addressed a letter te all interested partles,
stating that 1t desired counsel to address their argument to the
"fundamental issues involved" herein. Accordingly, when argument
was heard, applicant's counsel consumed four hours for hls presen-
tation, while protestants divided an additional period of six
hours. The time and care devoted to the presentation of argument
by counsel, is fairly indicative of ke recognition given by

interested parties to the importance of the issues here Iinvelved.

Secause of the importance of this matter, a somewhat

extensive analysis of the Commission's former decislons 1s
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necessary. 4n effort will be made to point out certaln principles,
which, in my judgment, ought to gulde or control our declsions in
applications for certificates of public convenlence and necessity
to engage in highway common carrler operations, and the extent to

which I believe we are now departing from those principles.

Before entering upon a discussion of the problem, i% may
be well to briefly outline the interests and the parties with whoms.
we are here concerned. The Pacific Motor Trucking Company is thé
applicant of record heréin. It is a wholly owned and c¢controlled
subsidiary of the Southern Pacific Company, organized under the
laws of California as a corporation on April 11, 1933. Aécording
to its last annual report on file with the Commission, it serves
over 3200 route miles within the State and operates about 360 pleces
of automotive eguipment. Its gross receipts in 1939 were Iim excess
of $1;250,000 per year, of whick, almost $1,000,000 were from

operations wholly within the state of Californiz.

The protestants are highwey common carriers of whom there

are aporoximately 233 operating within this State.

The antecedent operations of applicant's predecessors

began in the year 1928 when the Pacific Electric Motor Transport
was organized under the laws of California to perform pickup and
delivery truck service for the Pacific Electric Rallway Conmpany

(1)
and the Southern Pacific Company. Truck operations were begun

(1) A restriction in the statute (Chapter 64, Stats. 1927) provided
that no certificate of public convenlence and necessity could
be issued to 2 "foreign corporation' to engage in hilghway cormon
carrier service. The Southern Pacific Company was, and is, 2
Kentucky corporation, and was, therefore, ineligibie to recelive
a highway common carrler certificate., This restriction, howe
ever, was eliminated from the statute inm 1937. (Chap. §87,
Stats. 1937)




in Mareh, 1929, at certain stations of the Pacific Electrie¢ Railwey.
In October, 1929, similar operations were bégun for the Southern
Pacific Company in the vicinity of Santa Barbara. ILater, the name
of the trucking subsidlary was changed to Pacific Yotor Transport
CGmpaﬁy. Between 1930 and 1933 this Commlssion issued numerous
certificates of public convenience and necessity to the Pacific
Motor Transport Company to carry property entrusted to it for trans-
portation by the Southern Pacific Company, Reilway Express Agency,
and other common carriers.

By Decision No. 26017, in Applicetion No. 18892, issued
on June 5, 1933, the Commission authorized applicent herein to
acquire the operative rights as well as the eutomotive equipment of

the Pacific Motor Tramsport Company. Thereafter, and until August

1, 1938, the latter engaged in operations solely as en "express
corporation” within the mesning of Section 2(k) of the Public

Utilities Act.

On August 1, 1938, pursuant fo Decision No. 30723, in
Application No. 21599, tae Pacific Motor Tremsport Compeny ceased
to do dusiness as am express corporation and cancelled its tarirrs
or. file with this Commission. Applicant herein succeeded to the
rigats and privileges of the Pacific lMotor Transport Company. At
this time, therefore, the Pecific Xotor Trucking Compeny, epplicent
hexein, 1s the highwey trensport subsidisry of the Southern Pacific
Compeny within the State of Califormie. It also performs highwey

transport services for tae rail subsidieries of the Southern Pacific

Company located in this State.




At oral argument preceding the submission of these matters,
I requested counsel for both applicant and protestants to express
thelr views on several questions which in my Jjudgment have a direct
bearing ubon the fundamental issues here involved. My inqﬁiries
'Zwere substantially as follows: |

(1) Should the Pacific Motor Trucking Company, waen
applying for a truck certificate, be required to
furnish detailed reasons in support of their appli-
cation in the same manner and to tne same extent as
an %ngividual applicant for an entirely new certif-
ieate?

(2) Should the Pacific Motor Trucking Company be.
required to establish by affirmative evidence the
same kind of probative facts concerning publlc con-
‘venience and necessity as an Individual applicant
for a new service? o

(3) If existingtruck service in the territory, which
the Pacific Motor Trucking Company seeks to serve, is -
conceded to be zdequate and sufficlent and at reason-
able rates, is it required

(a) that protestant highway carriers offer
affirmative evidence to show they would
suffer prejudice through competition with
the Pacific Motor Trucking Company, or

does the burden of »roof rest with the
Pacific Motor Trucking Company to show
by affirmative evidence that no substan-
tial injury will result to existing
highway carriers?

(4) Will no%t the continued gzranting of these applica-
tions to rail-controlled subsidiary truck lines be -
conducive to crowding out truck competition throughout
the State?

(5) 1If, as reguired by thc Pablicc Utilities Let, -
common carriers are obliged to establish joint rates
for through service with each other, what sound reason
is there, if any, why raill carriers should not be
required to establish joint rates with existiing high-
way common carriers when found by this Commission to
be Iin the pudblic interest?

aﬁd

If unable to do so, should not the rall line or 1ts
subsidiary truck line be required to offer satls-

factory evidence as to why joint rate arrangements
cannot be made with certificated highway carxriers?

”




(6) Should the Commission take into consideration
the advisabllity of granting certificates of a lim-
ited character for emergency services by the Pacific
Motor Irucking Company. In other words, is it propex
for the Commission to grant a certificate without a
time limit To cover an emergency truck service, by
applicant, say for six months), or any other limited
period as the evidence indicates is desirable to the
public interest?._

The views expressed by applicant's counsel on these points will

appear througnout the discussion te follow, although not neces-

sarily in the same sequence.

By contrast with the foregoing inquiries, it appears
proper to outline the applicant's understanding of the nature
of evidence required to prove public convenience and necessity.
Inis wacderstanding was described by counsel as follows:

My, Wedekind:

"Flrst, there is always a showing that the Southern
Paclific Company, or one of its rail subslidiaries if
i1t happens to be the Northwestern Pacific or Pacific
Electric, or walchever one of the subsidlaries is
involved, 1s already operating in the territory and
holding itself out as a common carrier to serve the
public and that it has been in the business for a
2004 many years.

"Second, there is a showing taat, through the medium
of the Pacific lMotor Trucking Company, an Ilmprove-
ment in service will be effected if the certificate
1s granted. Generally speaking, that improvement 1s
effected through a service suppiemental or auxdliary
to the rallroad service. Sometimes, as I mentioned
awnile ago, there is an outright substitutlion; that
has been very rare in California, I believe.

"The proof of public convenience and necessity which
is presented in each one of these cases has gener-
ally been 2long three lines. First, the shortening
in time in transit on the traffic at the time of

the hearirg moving by rail, in some cgses a show=-
ing that the railroad will be able to effect
econonies which will be greater than the additional
cost througn the utilization of trucking service....




"Third, the testimony of shippers who then and in the
-past nave been using the Southern Pacific service;
they are more or less dissatisfied with the Southern
Pacific service because of the time element. With
c¢hanging conditions In the last several years time
appears to have become a very important matter in
comnéction with the uransnortauion of frelght, par-
ticularly on less-than~carload. Taese public witnesses
veneral_y testify that they are usinv the Southern
Pacific, that they are not now satisfied with the
service, that they need to get their freizht more
quickly, and that they need the improvement in fransit
time proposed by the applicant.” (Tr. pages 808, 809)

The extent to which the foregoing conception falls short
of the quantum of evidence sufficlent To prove public¢ convenlence

and necessity is hest denmonstrated by reference to decislons of

thls Commission in other proceedings.

Tne following are some of the elements heretofore regarded
as essentlal to prove public convenience and necessity. These points
are not necessarily stated in the order of thelr importance because
the weisght wniceh attaches to any one of them depends upon the par-
ticular circumstances and conditions under consideration at the time

and in the territory involved.

(1) There must be evidence of a public need for the proposed
truck uerv1ce, supporved by the testimony of shipoe* wit-
nesses in sufficient number depending upon tne extent of
the territory involved and the volume of traffic belirng
nandled by all agencles of transportation.

In re City Transfer & Storase Co., 32 CRC 2, 5.

UThe Commission has repeatedly asserted tae
principle that certificates of public conven—

lence and necesslty will not be granted upon

a mere snowing by applicant that the service

is desired by it or 1is reasible, without alfira-
ative prool That the service is needed by those
who mav ve expected to use it, and by tae
tectimony of witnesses competpnt to know thelr
own needs or the needs of others. Such an
affirmative showing is entirely abseny, and
without it the Commission can not feel auth-
orized to grant any certificate, particularly
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one of the character sougnt herein which would
S0 enlarge applicant's operative rights and
Incidentally affect so many public carriers
against whose operations there Ls at present
no proof of inadequacy."

In re Worth Warehouse Co,; 35 CRC'378, 331.

"It has been the general policy of this Com-
mission to reguire very definite evidence of

the need of the public for the service sought

to be certificated. This has usually taken the
form of testimony oL se-called publie witnesses
respecting the inadeauacy of existing facilities
or the nee? gf some improved or specialized
service.” (2

(2) The applicant must affirmatively show that it proposes to
. render a more expeditious and more efficient service than
that being rendered by the exlisting agencles of itransporta-
tion.

In re Southern Pacific Motor Transvort, 32 CRC 331, 337.

"No general principle may be announced which,
under all ¢onditions and ¢ircumstances and
unéer every possible set of facts, may measure
the rights of every applicant for a certificate
of public convenlence toloperate buses upon the
highwayvs. Eacn case aust be determined by the
facts presented for consideration; vet, when it
appears that there is a material number of the
public to be served;....that the service will
better erve the public than that offered bv any
other earrier then in the fields...a certificate
saould 1SSU€ees.”

In re Santa Clara Valley Auto Line, 14 CRC 112, 118

"eesthe Railroad Commicsion will be slow to

permit a competitor to enter the field unless

the competitor by reason of superior natural

advanbtages..oCan give to the public either a

iervicﬁ naterially better or rates materially
ower.

(3) The applicant mus%t show that it is able to perform the pro-
posed service at the same or lower ratec than those charged
by existing transportation facilities.

In re W, R. King et al, 16 CRC 849, 851.

"ALL other things being egual, the public is
entitled to transportation at the lowest rate

Euphasis sanown herein, and in other citations following, is
supplied, except where stated to the conirary.
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consisvent witn proper service, and as in

tnis proceeding the testimony indicates that
...the rates as proposed by applicants,
Boyanton, Baines & Anazitos, are the most
favorable for the public, as suchrates in
practically every instance are lower than

those of the Northwestern Pacific Railroad,

and in all instances lower than those proposed
by the applican?t Xing.... After careful con-
sideration of all the evidence in thls proceed-
ing we are of the opinion that the application
of Boynton, Baines & Anczitos should be granted,
and that of Xing should be denied for the
reason that...the applicants Boynton, Baines &
Anazitos are willing to underftake the service
at more satisfactory rates of fare for the
public from whom their compensation will be
derived."

.(4) Applicant must show by affirmative evidence that it can
. operate the proposed service and secure sufficient revenue
to Justify its proposed capital investment and Lully re-
turn costs of operation under nonest and efficient man~
agement.

In re Oro Elcctric Corvoration. 1 CRC 253, 265.

"Unless reasonable assurance is given that an
applicant's fixed charges as well as its oper-
ating expense will not be excessive...and that
the utility will be honestly and prudently
managed, it may become this Commission's duty
To deny the appiication and thereafter to
grant 1tz permission to some other utility
wnich can and does measure up to the state's
express public policy in These respects.”

In re T. lMorgan, 20 CRC 793, 755.

"It ig very doubiful whether the proposed line
could be operated profitably, or whether appli-
cant will be f{inancially able to operate at a
loss for a reasonably long nerioed to determine
by experience whetner the line is justified
economically, or whether the line, if estab-
liched, would be reasoncbly permanent. The
proposed (truck) service, if authorized, would
tend to render the railroad less able to serve,
and would probably result in an carly with-
drawal of truck service, after crinpling the
present raill service. The application, there-
lore, will be denled."




.(5) Applicant must show by affirmative evidence that the es-
tablishment of the pronosed service will not injure
existing carriers or unduly divert existing traffic
fron these carriers.

In re Southern Pacific Metor Transport. 32 CRC 331, 337

"When it appears that...the proposed service
will not result in injury to any existing
utility then operating a certificate should
T G

In_re Pickwick Stages, 26 CRC 570, 572.

"hppllicant Pickwick Stagzes proposes to super-
impose upon this entire route a new ser v;ce,
...and intended to bve competitive with such
othner operations and facilities as now exist.
Well balanced rerulation mist reguire from
anvlicant, therefore, an emmhatic and con-
vineing showine that the public necessity is
sugh that existing autnorized faciiities do

not and can not adectatelv meet the vublic
requirements. It is further a burden uvon
avnlicant to snow that the intrusion of the
service vroposed by it is constructive in

the nublie interest, and not merely destructive
of existing facilities without due advantage to

the nublig.”
In re Pickwick v. Wilcox, 25 CRC 880, 884,

"We do not believe vhat 1t is a sound policy

nor in the interest of public service to auth-
orize the establishment and operation of a

local stare service...as 1t is obvious that
practically all local business handled by such
local service will be taken away from the exist-
ing carriers who are admittedlv rendering an
adecuate and efficient service the year around,
winter and swmer.”

(6) Applicant must show that the tramsportatlon requirements of the
yublic in the territory involved require the inauguration of
the new service and that the existing services are inadegquate,
unsatisfactory or otherwise lacxing in scope sufficlent €o
neet the reasonzble needs of the saipping public.

In rc Georse Learned, 17 CRC 594, 597.

"The Commission cannot, nowever, authorize the
establishxent of dunlicate facilities in the
absence of an affirmative showinsz that the facil-
lties of existing carriers are not satisfactorily
meeting the demands of the public desiring
transportation....”
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In re P. A, Wilson, 17 CRC 817, 820.

"As the Commission has frequently stated

in its decisions on applications for cer-
tificates of public convenlence and nec-
essity to operate automobile stage lines

as common carriers of passengers, an zffirm=-
ative showing must be made as to the public
convenience and neccssity to be served. It
is incumbent uvpon applicants In proccedings
of thils nature to make an affirmative showing
Thatv the trancportation facllities offered by
gxicting authorized garricrs are insufficient,
ungatisfactorv, or do not in anv other manner
meetv the requirements and demands of the
traveling public...."

In re lotor Transit Commanv, 21 CRC 509, 517.

lioreover, this Commission nas repeatedly

neld on applications for certificates of rub-
lic pecessity and convenlence, particularly
vaere an gdditionpl service is nronoced which
will wirtuallv narallel existing carricrs, that
a ¢lear and affirmative showine mugt be made

that the existine transoortation Tac¢ilities are
inadeguate or uncatisfactorv.”

(7) Tnere avplicant is 2lreadv engared in the trangmaptation bugd-
ness and secks bv a new aovlicavion to extend its opergtions.
it must afCirvmatively show that it is unable to _establish
joint rates with connecting common carrierns and that it has
exnanusted its remedv under Section 22 of the Publice Utilities
Aet whiech rives this Comuigsion nower to establish divisions
of revenue between conneg¢ting cormon carriers.

in re . A. Wilson, 17 CRC 817, 820.

"Tne evidence in thic proceedings does not
warrant the Commission granting the order
nerein sougnt for the reason that there igs no
showingz that existine lines are unable to
furnish transportation by automoblle stage
over the route herein sought; and if a throurh
route and ioint rate is desired by the nublic,
ang existine stare lines cannot themselves agsree
on an adiustment of schedules and rateg which
will make nogsgible a througn route and Jjoint
rate between the points sourht to be served bv
applicant, comnlaint to the Commission that a
throuzh route and ioint rate is nec¢essarv will
receive dinvestication and an order of the Com-
niscion will issue based on the evidence

addu¢ed at a vublie nepring, M
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The foregolng, while not necessarily all-inclusive, are
in my Jjudgment necessary criteria of probative evidence required
to prove public convenience and neccessity. To the extent that
applicant does not admit the necessity of offering affirmative
evidence with respect to the foregoing poirts, it has, in my judg-
ment, by carrying such limitations of evidence into its presenta-

tions, failed to sustain the burden of proof necessary and

indispensable to a2 proceeding involving public convenience and

necessity.

For this reason I concelve the majority opinion to be

2 departure from the statutory mandate,as well as the frequently
declared pollicy of this Commissiom, to grant certificates of public
convenience and necessity. This departure Is not initiated by the
majority opinion herein. Since 1930 the departure has been slow
but none the less regular until it has culminated in an attitude
where the Pacific lMotor Trucking Company appears to no longer feel
bound to sustain the same burden of proof we require of independent
truck operators who seek a new certificate. To prové this asser-
tion it is only necessary to quote the argument of applicant’s

counsel wno sald:

Mr, Wedekinds:

"Now, I will state that, generally, in these cases
there are shipper witnesses; in onec of the cases there
are no shinper witnesses offered by the applicant,
that was the San Luls Obispo-Cceano case. We were
making a test ourselves there; we wondered whether it
was necessary to prove the existence of public con-
venience and necessity, to introduce in these cases
shipper witnesses to testify as to their needs. We
do not believe that it is necessary in all ‘cases;

1t may be in some cases...." (transeript page 809,810)

It i6 clear from the foregoing position declared by counsel that

applicant has pursued a "wearing down" process to a point where it
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deems that this Commission is required to grant a certificate to

the Pacific Motor Trucking Company upon the mere self-serving tes-
timony of its own company witnesses.

-

In his argument herein applicant's counsel strongly urged
that the pending applications are to be considered as a request for
leave to make an "improvement in existing service™ rather than a
"new service." To quote his views, he said:

(Mr, Vedelind) s

"These 9 cases perhaps may be said to be what

you might call the tag end cases of a program

launched by the Southnern Pacific Company dack

in 1928 to give the shipping public of Calif-

ornla the benefit of an improved rail service

tarough the utilization of trucks on the high-

ways for co-ordination with that sexvice."

(Transerint, page 747). :

If the current proposal is an "improvement" in service, the applic-
étion coues Too late because ihdependent tfuck lires saw the need
for expedited store-door pickup and delivery service many years

ago.

The Independent truck operators offered to render such
service ané their ofler was accepted by the Commission which grante
cd numerous truck certificates in the territory here involved.
Having granted certificates to these ploneers in the store-door
service, the Commission should not 2t this time deprive them of the
inherent value of their franchises by granting parallel certifi-
cates authorizing a duplicate service by the applicant whose parent
company, the Southern Pacific, so belatedly recognized the need for
Uimprovement" in 1ts service. If, as counsel argues, the instant
application is part of a program'launched by the Southern Pacific
Company in 1928, the applicant is, to say the least, somevhat lax in
waiting ten years to accomplish improvement in a territory where pro-
testants have been adequately serving the public for over fifteen

or twenty years.
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In my opinion the facts and circumstances as shown of
record herein bring this application clearly within the doctrine
and principles lald down by the Commission in the well xnown

opinions of former Commissioner Eshleman in the c¢cases of Pacific

Gas_and Electric Co. v. Great Western Power Company, 1 CRC 203 and

application of Q;?;Electric Corporation, 1 CRC 253.

The Commission in the above cases established the doc=-
trine that an application for a certificate of public convenience
and necessity shall be judged and decided upon the conditions ex~
isting a2t the time the application is filed; that a protestant
who has not kept pace with the public needs and who, long after an
application 1s filed, offers to render to the public the service
applied for is not entitled to consideration. From the following
expresslions there arose a doctrine which we have come to call the
mimock at the door" principle. Tae Commission In the Great

Western Power case sald, in part:

Tt is certainly true thet where the territory is
served by a utility which has piloneered in the field,
and ig rendering efficlent and cheap service and is ful-
£11ling adequately the duty, waich, as a public utility,
it owes to the public, and the territory is so generally
served that it may be said to have reached the point of
saturation as regards the particular commodity in waich
such utility deals, then certainly the design of the law
is that the utility shall be protected within such field;
but when any one of these conditions is lackirg, the pub~
lic convenlence may also he served by allowing competition
to come in * % x,  To all new utilities we shall likewlse
hold out the incentive that on the discovery by them of
the territory which is not accorded reasonable service
and just rates they may have the priviiege of entering
therein Iif they are willing to accord fair treatment to
such territory.”

In £he Oro Slectric decision the Commission saids

"The Callfornis Commisslon, wnless particular circume

stances call for a different method of handling the
problem locks to the existing utility as of the day when

the newcomer knocks at the door. If the existing utility

is at “hat time found not to be doing its duty to the
public the newcomer ls permitted to enter * » *,
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"Furthermore, the Commission held that it would judge
the two utilities as of the day when the new utility
£iled its application with this Commission, so that a
utility desiring to be protected in the way of compe-
tition must do its full duty to the pudblic before and
not after the newcomer knocks at the door.®
The foregoing principles although initially enunciated
among the first proceecings to come before this Commlission after
its creation, are so well settled that they have been reiterated
from time to time over the past 25 years. As recently as 1930,

the doctrine was reaffirmed in the matter of the application of

Auto Ferry Company of Coronado, 34 CRC 201, 208,

Unguestionably, the first and controlling consideration
in proceedings of this kind is the public interest, The second
and subordirate consideration involves equities with respect to op-
erative rights of rail and truck tramspoertation companies., The
element of the public interest, of course, is always paramount and
should be treated as superior to the private interests of the rall-
roads and the truck lines.(s? However, after truck operators have
made a prima facle showing of public convenience and necessity and
the Commission has found and declared that public convenience and
necessity warranted certain operations, and granted them certifi-
cates to operate as highway common carriers; and after they have
invested capitel and energy in the diligent prosecution of their
new enterprises and have rendered a full and complete serwvice to the
public for a long period of time, the Commission should hesitate to
authorize a rall competitor or ény competitor to institute a du=-

plicate or parallel truck service which would deprive the pioneer

(3) «
In re Motor Trensit Co., 21 CRC 509, 513.

®"The Commission has clearly heretofore established the doctrine
that certificates to operate an auto stage or freight service
shall be granted or withheld upon the basls of whether the
rights, welfare and interest of the general public will be
advanced by the prosecution of the enterprise, and not upon
the private benefit or advantage that may accrue to any car-
rier, scipper or consignee.™
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truck operators of the full enjoyment of thelr certificated rights.

What the railroad seeks through this anplication, in sub-
stance, 1s the adoption of a new policy to be called an "open door”
policy which will permit its subsidiary, the applicant truck line,
to come into the field of highway carrier transportation. The
adoption of such an "open door! policy would, in my judgment, in the
course of time result in the eventual elimination of the existing
highway common carriers from local territory now served by then.

Tn passing, I desire to say that during the period from 1933 to 1938,
this Commission considered 113 applications for truck certificates
filed by rail-controlled subsidiary truck lines and denied only 3
applications. During the same period, it considered 118 applica-
tions from independent truck operators and demied 32 applicatlons.
From this we may judge that the rail lines have generally fared more
successfully in an "open door™ policy than the members of the truclk-

ing industry itself.

If applicant's proposal actually contemplates (and I so
view it) not an "improvement" in service but a "new" serﬁice, then
the existing nighway common éarriers adeqnately'seréing the terri-
tory (and whose service in this respect is unchallanged) are entitl-
ed to'protection against a rail competitor who seecks to invade the

‘1eld and divide the existing trafflic to the same degree and the same
extent as if the applying competitor were a truck operator.

The Commission shoulé not authorize the institution of
a new operation which would divide existing traffic with those who
have piloneered such service,under authority and apyroval of the
law, in this or in any other territory. A division of traf-
fice would unguestionadbly impalr the adequac& and efficlency

of existing truck service and would eventually put the




truok operators out of dusiness or compel them to seek an increase
in freight r#tes to make up the loss in revenue which they would
sustain, The alternatives then would be an inorease of rates for
the pubno‘or cessation of the present truck servioce.

One of the basic questions here involved is whether or
2ot established common ocarrier truclk service, rendering adequate
service at reasonable rates in the State of Californie 1s to be
protested from unlawful competition, in order thet it may render a
pudblio service to the shippers of California., The inguiry in this
regerd may not necessarily be determined upon the necessities of
today, tomorrow, next week or next month, The beat interests of
the public may demend inquiry es the ultimate benefit or injury to
the public. If, by virtue of unrestrained competition, existing
truck oporatoi'a £ind their revenue in the more populated aresas
reduced below a reasonsble level, thus impairing their operating
efficiency, how can we reasonably expect them to continue urﬂoo
from and to the sparsely settled areas in this state whioh are not
now served dy rail lines? Will not a curtailment of adequste truok-
ing servioce to these lean aress carry us dack 25 years to the days
when shippers were compelled to bring their traffic to the rail
heads?

Appliocant is likewise opposed to the establisiment of
joint rates and through routes with existing bighway common oar-
riers, upon the gtound, primarily, that such arrangements would
compel the railroad to Adivide its revenune with the truck operator
in an inequitadle menner. (Counsel argued that truck operators
would demand their full loosl Tates as & division of Tevemue for
services performed for the rallroad. The premise i3 not WQ.

The provisions of Beotion 33 of the Public Utilities

. Aof_;.reqnm the establishment of satisfeotory through routes and
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L (4)
Joint rates between common carriers.. The law also provides

thet if the carriers 4o not agree upon the division between them
of-she joint rates, the Commission shall, after hearing, establish
such diﬂaion.,w. As an added protection to the railroad, whieh
has itself an equally satisfeotory Toute betwoen the termini
oomprised in a through :_'oute s the Commission hu onunoiniod the
pmo;];lo that the rajilroad may, under certain oilfoumst,l‘nobs' bave
tha right to its 10021 rate for the portion of line oonpr:lno@ in

s ) A
such through route., . With these assurances of protection from

undno Tevenue demands of comnecting truck dai'r;erl, the ra;lfou.
should ﬂ.and in no fear of possible losses S.n revenue yh;oh Iigﬁt
anu' ri'on the ;stablishmnt ot joinf raﬁg with o‘onnocthig_ | .
l.zjzshway oomon carriers, particularly when reoourse m bo had to
ﬁ;'_'o‘nguJ.a'tory jmrn of this Commission to deal with %;w :;ospoc-
fiw gqvitioa of both parties to such an mangemont.

(4) Seotion 33 of the Pudlic Utilities Aot provides in part:

"Whenever the commission, after & hearing had upon its own
.motion, or upon complaint, shall find that the rates, fares
or charges in force over two Or more oommon earriers, between
any two points in this state, are unjust, unreasonadble or ex-
.cessive, or that no satisfactory through route or joint rate,
fare or charge exists between such points, and that publie
oonvenience and necessity demand the establishment of a through
route and joint rate, fare or charge between such points, the
commission may order such common carriers to eatablish suoh
through route and may establish and fix a joint rete, fare or
.charge which will be fair, Jjust reasoneble and sufficlent....”

(5) Seetion 33 also provides in part that:

*"In ¢ase the common carriers do not agree upon the division de-
.. .tween them . 0f the joint rates, fares or charges established .
by tbhe Commission over sush through routes, the commission
gl;:}l i atter“huring, by supplemental order, establish suoh

3 onoood '

(6) Western Pacific Railroad Ci

’n. Northwestern faoiﬂ-o Rall-
!!m!z ’ . ’ - N : - i ra -




- The quéestion of burden of proof in these proceedings

mexrits some considerztion, Lpplicant contends that after presenta-

tlon"of its case, the burdem of proof shifts to the protestants
to show in what %a?ner, if at all, they will be handicapped by the
7 .

proposed service, - I do not agrec with that view, In my judgzment,
the burden of proof,‘consisteop with the general rulé‘in this re-
cpect, -does not shift In this orvin any other similar proceeding,
kbuxvrests"wiﬁh.tho xoving party (the applicant in this instance)
t9:$h°w by“a preponderance of the evidence, that it has a prima’
facie case; Ubless this is affirmatively showm tne Commission has
no altcrnativc but to dismiss the application. This principle

is well settled not only by our courts, dbut by this Commission.

-In. former opinions, we. have reguired an applicant in
certiﬂicaté cases to sustain the burden of'rroof wish résréct to .
chowing public_convenie;ce.and necessity. As to territory which
is now served by & utility which opposes the application, the
buroen is Lpon tne applicant to saow that the present or future
public convenience ard necessity requ_re, or will require the
granting of the application to another t0 enter such territory.

Gas & Zlectric Co. vse. Great Hestern Power Coa. 1 GRC 203,

513. &pplications for certific_tes of public convenience angd -
necessity to operate auto stage or truck lines require_that zn

affirmative chowing must be made. In tne ter 0 tae lication of

7y Wed : "I wowlc say in amswer to that that the burden
o - .of proof.is.on the protestant to skow that he will be
eliminated from the {ield, or so badly handicapped that
he will be a2lmost eliminated from the field; and, further,
that even his elimination from tae field w not be Iin
the public interest. Now it nmay be that you could have
a case wnere his elimination or our elimination would be
in the public interest." (Ir. page 844.)




M, Havydis, 17 CRC 379, 381. "rublic convenience and necessity"
as that term is used in the statute, 1s 2 question of fact to be
proved by competent evidence. The burden being on the applicant

in evervy case, he mmst prove the fact affirmatively, so that the

Commission may ascertain from the record, free from doubt or com-
flict, that the proposed facility, if authorized, will meet some

definite pudblic demand. In the Matter of the Avplication of Beverly

Gibson, 26 CRC 892, 894. Before a certificate may be granted, the
burden rests affirmativelv upon the applicant to establish by a pre-

ponderance of the evidence, that there I1s a need for the proposed

service, In re Californis Transit Commanv, 29 CRC 473, 508.

Zecause of applicant's mistaken view of this principle

and its procedure pursuent thereto, it has, in my judgment, failed

to sustain the burden of proof necessary to support the instant

apeplications.

Throughout my discussion, I have purposely refrained from
emphasizing arguments raised by counsel for the protestants. I
have endeavored to analyze only those arguments ralsed by appli—
cantls counsel and discussed them and expressed my views of the
subject. My initial inquirlies to counsel, however, were not, I
think fully answered. Such opinions as he expressed were not in
accord with what I belleve is a policy and procedure which should
govern this Commission. By briefly answering my own inquiries, it

may perhaps serve to show the policies which, In my opinion,

(8) For ..additional references to the burden of proof, see
In re J. Starkey, 27 CRC 324, 326; In re C. P. Stanbrough,
28 CRC 174, 178, and In re Senta Claora Valley Auto Line,
14 CRC 112, 119.
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snould prevall in this and other proceedings of a similar

nature:

(1) With reference to the duty of the applicant
to furnish detall reasons in support of its applica-
tion, to the same extent as an individual applicant for
a new certlificate, I believe that the Pacific ilotor
Trucking Compaxy Ls required by law to observe the same

rules of practice, procedure and evidence as any other

applicent for a certificate of public convenience and

necessity.

(2) As %o the establicshment of public convenience
and necessity by affirmative evidence, I belleve the
Pacific liotor Trucking Company 1s required by law %o
establish by probative evidence sufficient facts neces-
sary to prove those elements of public convenience and
necessity which I have enumerated herein, In the same
manner as any other applicant.

(3) The burden of proof, in my judgment, rests
upon the Pacific lotor Iruckingz Company, to show by
affirmative evidence that existing highway common car=-
riers will suffer no prejudice by virtue of the proposed
operations. The burden of proof with respect to other
matters as well, rests with the applicant, and he may
not pass this burden on to protestants. Failure to sus-
tain the burded of proof should result in a finding that
applicant has falled to establish a prima facle case for
a certificate.

(4) The continued granting of %these and similaxr

applications to rall-controlled sﬁbsidiary truck lines




will be conducive to crowding out existing nighway common
carrier services due to loss of traffic and revenue by
reason of dividing the existing business with the Pacific
Motor Trucking Company. The result may be an impairment
of highwsy common carrier service not only in the terri-
tory involved but also, and perhaps more acutely, from
and to the more sparsely settled areas of the state, not
now served by rallroads. .

(5) I find no sound reason why the Southern Pacific
Company may not establish joint rates with connecting
nighway common carrier for through service or why it
cammot execute contracts for expedited depot-to-depot
service with such c¢arriers. The fact that it now oper-
ates under such a contract between Los Angeles, on the
one hand, and Glendale, Burbank and Alhambra, on the
other hand, indicates that the plon is feasidle. INore-
over, it maintains Joint rates with numerous highvay
cormon carriers in other parts of the state, so why can

it not do so in this territory? If appropriate divislons

of revenue cannot be agreed upon, the railroad may

petition us to bring about a2 divisional agreement under
Section 33 of the Public Utilities Act.

(6) In regard to certificates for emergency truck
services, I feel that the issuance of a certificate
limited as to the time of enjoyment, is more desiradle,
than a full, uniimited operative right. Ve have unl-
formly granted limited certificates to other truck
operators and vessel carriers to expire upoen the ternin-
ation of the emergency for which they were granted. I

see no sound reason for departing from this policy.
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The views and criticisms here expressed should not be
considered in trhe light of destructive critiecism., That it may

not be so considered, I desire to offer, what, appear to me to be

constructive suggestions concerning possible courses of action

waleh the Southern Pacific Company may take to achieve competitive
equality with the existing highway common carriers in the partice
wlar district involved. Some of these courses of action may be
pursued without tize necessity of securing authority from this
Commission. Others may require a showing of public convenience

and necessity.

The movement of less~carload merchandise by rail trains
zmay be expeditied to run on pascenger service schedules, as was
done bevUween San Francisco and Los Angeles. Tnis expedited service

may be accomplished on the company's own initiative.

If rall service is expedited to passenger schedule speed
the Southern Pacific Company may perform its own pickup and delivery
service under c¢ity corrier permits, or it may continue to contract

with loezl draymen for that kind of service.

The Southern Pacific Company may establish joint rates
wvith exdsting highway common carriers as it has Iin other parts of
the Stave. It may establish mutually satisfactory divisions of
revenue, and if unsble to do so, it may anpeal to the Cormission

for relief under Section 33 of the Public Utilities Act.

If none of the foregoing courses of action are deenmed
desirable,‘the Southern Pacific Company (or the applicant) may apply
for a certificate of public convenience and necessity to éperate
motor vehicles as a highway common carrier, under Section 50-3/4
of the Public Utilities Act. In support of such application, it

should be prepared to meet the same requirements with respect to




evidence, burden of proof and testimony of public witnesses con~

cerning public convenience and necessity, as are reguired of other
applicants seeking similar trucking certificates. It should, more-
over, prove to the Commission’s satlsfaction that the proposed
operation is Justified from the standpoint of the capital invest-
ment to be made, and that it will earn the full costs of operation
wnich result from honest and efficient operation of a new service.
The proposal should be supported by affirmative evidence to show
whether or not the territory ic adequately served by exicting
transportation companies, and to what extent, if any, iajury or
prejudice may result to existing nighway common carriers from the

institution of a new competitive service.

Since none of the foregolng elementis have bheen affirmatively
proved by the applicant in the instant proceedings, and for the
reasons set forth herein, I dissent from the opinion of the majority

and feel that the applications should be deried.

In making this dissent and stating my reasons therefor I

do not wish to be understood as contending that In no instance or
under no circumstance should the Pacific llotor Truecking Company or
similar transportation agencies he permitted to engage in service
similar to that applied for herein. There mey be circumstances
and conditions which would warrant and reguire the granting of

veh o certificate. My view, essentially, is that where the Soutaern
Pacific Company, the Pacific Kotor ITrucking Company or any other rail
arricr or its trucking subsidiary applles for a certificate of
public convenience and necessity to engage in highwey common carrief
operations, that it chould be required to support lts application in
the same mannexr and 10 the same extent and degree as would any

applicant.




I nave tried to express my views concerning procedure

in these matters and the rirnts of the respective parties thereto..

I might addé one thing more. TUnguestionadly, the public interest

is of primary concern in the Commlission's consideration of such
applications, and the equities which arise between an applicant
ané otrner truck operators in the territory sought to be served,
are of secondary importance. However, the equity of the present
truck operator under a certificate granted by this Comniscion may
be and pernaps is, as much a nmetter of concern to the public as
to the operator of such service. This thought rests upon the
possibility that highway common carrier truck operators may be
practically eliminated from the highways of California through
undue competition which may arise from the granting of certif-
icates for trucking services such as those herein proposed. Such
a result, in my opinion, would unquestionably be against the

public interest of the people of the State.




