
Decision No. 

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA 

PASSENGER CARRIERS INCORPOBATED, 
a corporation, 

Complainant, 

vs. 

A. L. SMITE:, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

Case No. 4497 

ORLl ST. CLAIR, for Passenger Carr1ers 
Incorporated, Complainant. 

BY TEE COMMISSION: 

This procoeding involves a complaint by the Passenger 

Carriers Incorporated against A. L. Smith, alleging toot the latter 

is unlawfully e~aged in business as a passenger stage corporation 

over th.e public h1ghways between San Francisco and Los Angeles and 

intermediate points. Complainant asks that the defendant be ordered 

to cease and des1~t from performing his alleged unlawful operations 

or from engaging in business as a passenger stage corporation until 

he shall first secure a certificate of public convenience and nec

essity. 

A public hearing was held in San Francisco before Examiner 

Broz, the matter was submitted, and is now ready tor decision. 
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Complainant's witness, an employee of the Transportation 

Tax DiVision of the State Board of Equalization, testified that 

the defendant is a regularly licensed booking agent for the book

ing of passenger transportation between San Francisco and Los 

Angeles, with an office located at the Grand Central Hotel, 1412 
(1) 

Market street, San Francisco. Defendant's license as a passenger 

booking agent was taken out with the State Board of Equalization 

on March 15, 1938 aLd was regularly renewed in 1939 and 1940. 

The witness testified that book1r~ agents are required 

by the State Board of Equalization to make monthly reports or 

their gross revenues earned from the business of booking passenger 

transportat10n ror intrastate travel between pOints in California. 

The witness asserted that defendant has regularly made these re-

ports. 

The testimony of the witness shows, moreover, that some 

time durine the month of December, 1939, the defendant started to 

haul passengers be~reen San Francisco and ~s Angeles with a Packard 

automobile. Board of Equalization 1ieense plates had not been 

secured on this vehicle when its operations were first discovered. 

The Witness stated that he did not know whether or not the defend

ant had secured B. E. plates but that he observed a "red sticker" 

on the windshield of the automobile as evidence of an application 

for said plates. 

The witness testified further that the operation of the 

(1) The Witness testitied that defendant maintains signs and 
advertising at said hotel offering passenger traDSportat1on 
to Los Angeles for $7.95 per round trip. 
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Packard ear was 1nvest1ga. ted by him in January, 1940 and it was 

found to be engaged in regular service l:lauling passengers between 

San Francisco and Los Angeles. rhe witness said that passengers 

were picked up at the Hotel Knox in San Francisco and that said 

passengers were destined ror Los Angeles and intermediate points. 

The same car also picked up passengers at the Dew'1 HQ~el In Ban 
Francisco for Los Angeles and intermea~ate pOints in the month or 

Some time in the month of February, 1940 the de:ren~t 

applied ~or and secured B. E. plates upon a different Packard 
(2) 

automobile. The second Packard ear is now operated by the de~end-

ant, is driven by one John Doe Generus, and is observed to be 

engaged in regular service carrying passengers between San Francisco 

and Los Angeles, according to the witness. The ear is registered 

to the defendant A. L. Smith, whose residence on the registration 

certificate is shown as 1412 Market Street, San Francisco. 

The complainant's Witness appeared at the hearing in 

response to a subpoena duces tecum and produced records or the 

State Board of Equalization to show the revenues reported by the 

defendant covering both his booking agency operations and his 

passenger transportation operations !ro~ November, 1939 to March, 

1940. These records show certain payments made by the defendant 
(3) 

to so-called sub-haulers tor passengers booked by the defendant 

but actually transported by the sub-haulers. The following tab

ulation shows the chronological statement of revenues reported 

(2) This Packard automobile bears Engine No. 188586 and carries 
B. E. license plate No. pc-Y-662l. 

(3) Sub-haulers are passenger carriers by automotive vehicle who 
transport passengers ror a person or agency other than them
selves. 
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to the State Board ot Equalization by the defendant: 

Month 

Nov. 1939 
Dec. 1939 
J"an. 1940 
Feb. 1940 
Mar. 1940 

Gross 
Revenue 

$ll8.95 
113.10 
67.05 

193.20 
216.85 

Paid 
to Sub
Haulers 

$90.00 
,6.00 
51.00 
56.50 
39.00 

Net 
Revenue 
to A.L. 
Smith 

$ 28.95 
57.10 
16.05 

136.70 
l77.85 

Tne witness pointed out from the above figures that 

defendant's net earnings increased materially durine the months 

of February and March, 1940, during which period defendant was 

engaged 1n carrying passengers between San Francisco and Los 

Angeles in the second Packard automobile referred to above. 

The foregOing testimony and evidence constitute the 

complainant's case. The defendant did not appear at the hearing 

although he wqs served with a copy of the co~la1nt by registered 

mail on March 20, 1940. At the same time he was served with an 

order or this Commission to answer saiQ complaint within ten days 

from date of' service. Rece1pt of the complaint and order to sat

isfy were acknowledged by defendant but he filed no answer, where

upon the proceeding was scheduled for hearing. A notice of hearing 

was mailed to the defendant at the address shown on his automobile 

registration certificate, namely 1412 ~arket Street, San Francisco. 

The defendant did not appear at the hearing, nor was he represented 

by counsel. 

The 1ssuesinvolveQ in this proceedlng present a question 

as to Whether or not the detendant is a passenger stage corporation 

within the meaning of Section 2t(b) of the Public Utilities Act an~ 

if he is, whether or not he is operating in violation of Section 

,o.r of' said Act. 



Section 2~(b) proVides that: 

UXhe term 'passenger stage corporation,' when used 
in this act, includes every corporation, or person, 
their lessees, trustees, receivers or trustees 
appointed by any court whatsoever engaged as a 
common carrier, tor compensation, in the owner
ship, control, operation or management of any 
passenger stage over any public highway in this 
state between fixed termini or over a regular 
route; prOvided, however, that this term shall 
not include those whose o~erations are exclus
ively within the limits of a single incorporated 
city, town or city and county, or whose opera
tions consist solely in the transportation or 
bona fide pupils attending an institution or 
learning between their homes and such institu-
tion of learning. n 

The evidence discloses that defendant is engaged in the 

operation of a motor vehicle used in the transportation of persons, 

over regular routes, for compensation, over the public highways 

between San Francisco and Los Angeles. Defendant offers this 

service to the public by means of advertising and solicitation 

and holds out his service to the public as a common carrier. Under 

these circumstances there can be no doubt that defandant is engaged 

in business as a passenger stage corporation within the meaning of 

Section 2t(b) and that the evidence SUbstantiates that fact. 

The COmmission's records indicate that no certificate has 

ever been issued to the detendant authorizing him to engage in pas

senger stage operations as a common carrier between San Francisco and 

Los Angeles, as required by the provisions of Section 50i of the 

Publ1~ Utilities Act. That section reads in part as £ollows: 

nNo ~assenger stage corporation shall hereafter o~erate or 
cause to be operated any passene~r stage OVer any pub2~c 
hiehwar in th1s state ~~thout first haVing obtained from 
the railroad commission a certificate declaring that 
public convenienC$ and nocessity require such operation, •••• 



"When a complaint has been tiled with the commission 
alleging that any passenger stage is being operated 
without a certificate ot public convenience and nec
essity, contrary to or in Violation of the proVisions 
ot this act, the cocm1ssion shall have the power, With 
or Without notice, to make its order requiring the 
corporation, or person, their lessees, trustees, re
ceivers or trustees apPointed by any court whatsoever, 
operating or managine suca passenger stage, to cease 
and desist from such operation, until the COmmission 
makes and tiles its decision on said complaint, or 
until further order of the commission. 

"1Jhether or not any stage, auto stage, or other motor 
vehicle is beine, or is proposed to be operated as a 
passenger stage corporation 'between fiXed termini or 
over a regular route f w1 thin the meaning of' this act 
shall be a question of fact, and the finding of the 
ra1lroad COmmission thereon shall be final and shall 
not be subject to review. Any act of' transporting or 
attempting to transport any person or persons by stage, 
auto stage, or other motor vehicle upon a public high
way of' this state between two or more pOints not both 
Within the limits of' a single incorporated City, town 
or city and county, where the rate, charge or rare tor 
such transpo~tat1on is computed, collected or demanded 
on an indiVidual fare baSiS, shall be presumed to be an 
act of operating as a passenger stage corporation Within 
the meaning ot this act ••••• 11 

The evidence reveals that defendant advertises passeneer transporta

tion to Los Angeles on an indiVidual fare basis and that his operatiOns 

have been Witnessed and show that individual passengers have been 

transported by the defendant between San Francisco and Los Angeles 

and intermediate points on various occasions dur1ne the months of 

Febr~y and March, 1940. It is clear, therefore, that defendant's 

operations are in violation of Section SCi of the Public Utilities 

Act, since he does not possess a certificate of' public convenience 

and necessity to engage 1n such operations. 

TAe evidence and testimony suffiCiently establish the tact 

that defendant has been engaged, and is presently engaged, in business 

as a passenger stage corporation, as that term is defined in Section 

2~(b) of the Public Utilities Act, in violation of Section SCi of' 

said Act. 
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An order of the Commission directing the suspension ot 

an oporation is in its effect not unlike an injunction by a court. 

A violation of such order constitutes a contempt of the Commission. 

The California Constitution and the Public Utilities Act vest the 

Commission with power and autho~1ty to punish for contempt in the 

same manner and to the same extent as courts 01' record. In the 

event a person is adjudged guilty of contempt, a tine may be im

posed in the ~ount of $,00, or he may be imprisoned for five (5) 

days or ooth. C.C.P. Sec. 1218, Motor F~eight Terminal Co. v. ~, 

37 C.R.C. 224; re Ball and Hayes, 37 C.R.C. 407; Wermuth v. Stamper, 

36 C.R.C. 458; Pioneer Express Company v. Keller, 33 C.R.C., 571. 

o R D E R ... --.-.-

A public hearing having been held in the above-entitled 

proceeding, evidence haVing been received, the matter having been 

duly submitted, and the Commission being now tully advised, 

IT IS EEREBY ORDERED that the defendant, A. L. Smith, be 

and he is hereby required and directed immediately to cease and 

deSist, directly or indirectly, or by any subterfuge or device, 

from engaging as a common carrier i~ the ownerShip, control, oper

ation and management of any motor vehicle or motor vehicles trans

porting any person or persons, for compensation, over the public 

highways of the Sta. te of California, between fixed termini, to-wit: 

between San FranCiSCO, on the one hand, and Los Angeles and inter

mediate pOints, on the other hand, Without having first obta.ined 

from the Railroad Commission of the State of California a certif

icate or public convenience and necessity authorizing such operation. 
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IT IS HEREBY FORTEER ORDERED that the Secretary o! this 

Commiss1on shall cause a cert1f1ed copy of this dec1s1on to be 

served upon sa1d detenda~t, A. L. Smith, and to cause certified 

cop1es thereof to be mailed to the District Attorneys or San 

francisco and Los Angeles Counties and to the Department of Motor 

Vehicles, Highway Patrol, at Sacramento. 

IT IS HEREBY FURTHER ORDERED that for all purposes this 

order shall become effective ~Nenty (20) days from and after serVice 

thereof, as herei~bove provided, upon said defendant. 

Dated at san Francisco, California, this ptx day 

or ~ ,1940. 
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