Décision No.

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of
VARIN EXPRESS SERVICE, a corporation,
seller, and KELLOGG EXPRESS AND DRAYING
COMPANY, a corporation, buyer, for an
order authorizing the former to sell
and convey and the latter to purchase
and acquire the operative rights and
property herein descrived.
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Supplemental
Application No. 23410

REGINALD L. VAUGHAN, for Applicant.

G. C. EQLIWICL, for Merchants Express Corpoer-
ation, Protestant.

A. J. GAUDIO, for Southern Pacific Company,
Northwestern Pacific Pallroad and Pacific
Motor Trucking Company, Protestants.

DOUGLAS BROQOIMAN, for R. G. Ande.son, doing
business as Petaluma and Santa Rova
Express, Interested Party.

BY T=ZE COMMISSION:.

By supplemental application in this proceeding, Xellcgg

Express and Draying Company, a corporation, (hereinafter referred

to as Xellogg or applicant) seeks auvthority to consolidate twe
separate highway common carrier operative rights owned by ;t,‘one‘

between San Francisco and certain Marin County points, on the one
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nand, and ﬁhe other betweéé]San'Franciscb’and.certaip &lameda
points, on the other ﬁandsl) ‘

Public hearings were had before Examiner Eroz at Oakland
and at San Rafael, at which time public witnesses testified and ’
evidence was offéred; At the corclusion of the hearings, the
matter was submitted, and it 'is now ready for deqiSibn.» The
ierchants Expréss Corporation, Southern Pacific Company, North-
western Pacifiq Railroéd and ‘Pecific ‘Motor Trucking Coﬁpany |
appeared at the hearing aé protestants to the granting,of the
application.

The Marin County points scerved by applicant from San

Praneisco are as follows:

Alto - - Lontlficld San Anselmo
Zaltimore Park Laxdsdale Ban Clexmente

scalle” , Larksmer San Rafael ’
Corte-ladera Lime Point <Sausalito
Fairfax waanzandte Waldo’
Greenbrae U2llValley Yolanda
Eamilton Field Ross

The Alémkda'céuntj'ﬁoints served by applicant from San

(1) The operative right between San Francisco-and larin County.
points was originally established by Decision Noi.32677 of
, December 27, 1939, in Application No. 21422. Subsequently,
sald operative right was transferred to. the larin Express .
Service. By Decision.Vo. 33008, of April 16, 1940 ‘in this
proceeding, Kellogg acquired sald operative right from Marin
Express Service. Zy.supplemental application filed on” -
Septemdber 4, 1940, Xellogg requested the Commission to issue
a new certificate in the nane offKellogg,‘in lieu of the-
right acquired under Decicsion No. 33008. By Decision No.
33478 of September 10, 1940 in this proceeding, said ir Lieu
certificate was granted to the applicant. :

The Alameda County points here iavolved are served by appli-
cant under. an operative right acquired by purchase from
Willianm Bolts under  Decision No. 25744 of lMarceh 20, 1933,
in Application No. 18745. ' :
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Francisco are as follows.

Oakland Emeryville Piledmont

Alanmeda Berkeley San Leandro

Albany

Applicart's vice—president and genéral‘ﬁanagor testified
that hics company operates two nlighway common carrier sérvices
daily between San Francisco and said Zast Bay points. It also
operates two common carrier services daily between San Franciéco.
and the designated points in Ilarin Cownty. According to the wit-
ness, the company presently utilizes about 90 pieces of automotive
equipment in these operations which are conducted as szeparate
services with a common terminal at San Franoisco. Applicant also

maintains a terminal in Oakland and one in San Rafael.

In the East Bay cities, applicant performs two pickup
services daily (excep:t Sundays and holidays), one between 8.00 A;M.
and 12.00 noon and the other between 2:00 P.L. and 5:30 F.l.
Traffic so picked up and destined %o San Francisco or to Larin

County points ic moved to San Francisco via the San Francisco -
Oakland Bay Bridze.

The record shows that applicant provides two daily (except
Sundays and holidays) schedules betweezn San Francisco and Marin
County points, one leaving San Francisco at 1:30 ?.M. for delivery
of shipments the same afternoon to various points in mnrin Coﬁnty;
and the second’schedule leaving Sarn Franeisco at the close of the
business day carries shipments directly to San Hafael from which

point they are delivered to the Maria County poinzs-the Tollowing

morning.

Under this applicstion, Xellogg proposes to pick up

shipments in the'East Béy cities in the morning, carry them directly
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%o San Francisco where they will be consolidated with San Ffancisco
shipnents for Marin County and delivered to iarin County points‘
the same afternoon. Shipments picked up ir the Bast Béy cities

in the afternooﬁ will likewise go directly to San Francisco where
they'will be consolidated with San Francisco shipments and trans-

ported to San Rafael duriag the night for delivery out of San Rafael
the following morning. “

Applicant contends that the proposed comsolidation of the

two separate operétions will increase, ©o a certain extent, its
load factor between Zast Bay cities and San rrancisco, with some
attendant Increase in bridge tolls, but that unit operating costs
as a whole, would bé reduced by virtue of the anticipated increase
in load factor. It is allegd Uat no additional equinmernt will have
to be operated under ﬁhis proposal, since applicant's existihg
autonotive egquipment is adeguate £o handle the traffic offeredQ
Sufficient terminal facilities are already available in Oak;ahd,
San Francisco and San Rafael, hence there would be no additional

capital expense involved.

A rate witness for applicant compared the company's
present rates with those of competitive cairiers for the trans-
portation of property between Bast Bay cities and Marin County
points. Ee introduced an exhibit purporting to show that whereas
the Sausalito, Mill Valley and San Francisco Express Company, the
Southern Pacific Company and tke lierchants Express Corporation
maintain throﬁgh rateé between Zast Bay <¢itles and Mafin_Counﬁy
points on a minimum basis prescribed by this Commission by Decision
No. 31606, as amended, in Case No. 4246, the applicant, because of
its séparate operative‘rights,,is required to appiy'and chargg a

combination rate over San Francisco composed of its rate fronm Zast
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Bay points To San Franclsco, plus its rave from San Francisco %o
Marin County. The witness asserted that such combirnation rates
are from 50 to 60 per cent higher in volume than the through rates
of competvitive carriers. Ze pointed out that it is proposed to
establish the same rates as now maintained by such other carrilers.
Furtﬁermore, the witness testified with respect o ﬁhe schédules
of service proposed by the applicant and compared them with tThe
existing schedules of protestant carriers between East Bay cities
and Marin County points. The exnibit shows that protestants, with
but one cxception, now render an overnight'service; while'applicaxm
proposes two cervices & day, one wita delivery the same afternoon,
.and the other, an overnizat service52> |
Twenty-nire pudblic witnesses appeared and testified on
vehalf of applicant (twenty-ozne at Oakland and eight at San Rafael).
At San Rafael, the testimony of six additional public witnaesses on
behalf of applicént was stipulated by counsel for pfotestants,
Taree of applicant's witnesses appeared on behalf of the Oakland’
Chamber ofICommerce, the San Ralael Chamber of Commerce and <he

Marin County Junior Chamber of Commerce, respectively.

The‘attorney for Oaxland Chamber of Commerce testifiea
that applicant's prbposal was considered by the traffic‘committee
of that organization. The committee recommended that the applicé—
tion be supported and auvthorized the witness éé appear and testif&

in behalf of the applicant. The reasons underlying the committee’s

action, according to the witness, are (1) that East Bay jobbers

compete with San Francisco jobbers for Narin County business;

(2) One protestant. according to the witness, the Merchants Ex-
press Corporation, now m2intains a schedule which leaves .
Qakland very early in the morning, and hegins making deliveries
at San Quentin and San Rafael adout 9:00 A.X. This scheduwle
lc said to be too early for handling anyvthing but overnight
saipments from Oakland, i.e. shipments which have been plcked
up In Qakland during the previous day.
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(2) that San Francisco now has <the advantage of *wo delivery
services a day inte larin County, while Bast 2ay shippers have

nly an overanlght service t0 the same points, ané (2) that the
“nigher combinatioﬁ rates now charged dy applicant via San Fran-
¢isco impair the use of itz service fron East Zay clties, cven
though 1t 1s a more freguent and expedited operation than that

of competitive carriers.

The secrotary of the San Rafael Chamber of Commerce
stated that his organization held an executlve meeting and passed
a resolution endorsing the applicant’s proposal. He 33id the
reason for this action is the fact vhaat Marin County merchants
rave long expressed a cesire ©0 do business with Oakland‘jobbers
and manufacturers, and want more expeditious service from the
Zast Bay ¢ities. The witness testilied also that highef ravtes
via the applicant's lire made orn the combination basisc over San
Franecisco were a handicap to Marin County busizessmen. On ¢ross-
examination, the witness conceded that ze krnew of no complaints
against the service of Merchants Express Corporaﬁion, nor nad he

ever asked that carrier for additional schedules of zervice. The

president of the larin County Junior Chamber of Commerce testified

sedbstantially in the same manner as the preceding witrness.

Shipper witnesses for applicant testif ied with respect
vo the following points, which will be summarized for the sakxe
of brevity, and will bdbe stated in the order of their empnds,g.
They testified uniformly

(L) that they are familiar with the
proposed rates and service, and t.at if
consolidation of oPerative rights

ized by the Coum*s ion, they would use
service;
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that Oakland skippers require applicant's
service in order to compete with San Fran-
cisco Jobbers doing dusiness in Marin County;

that San rrazcisco zas numerous for-nire
carriers who render twice-a-day service to
points in Marin County, whereas East 3zy
shippers have only a once-a-day "overnight"
service to the saze points;

that retall customers iz larin County often
rhore their orders to an Zast Bay wholesaler
or jobber and demand more prompt transporta-
tion service than can bde rendered at the
present time;

That the present transportation service of
the Southern Pacific-Norithwestern Pacific and
Pacilic Yotor Trucking Company, in so far as
their needs are concerned, is umsatisfactory
and inacdeguave, because in some instances it
is to0 slow and becauvse it does not provide
for szame day delivery %o Marin County points;

that service of Merchants Express between East
3ay pointe and San Quentin is zatisfactory;
with respect to San Rafael, however, the wit-
ness urged vhe granting of the apnlication on
the ground that 1t would afford +them a superior
service 10 that offered by lMerchants Express,
in that it would afford a daily delivery as
conirasted with the present overnight delivery.

that a2 large part, at least 50 per cent, of
thelir tralfic would move via applicant's line
on vhe morning pickup ir ZBast Bay cities for
same alternoon delivery in Marin County;

that Kellogg's proposed service will tend to
develop more business for Bast Bay jobbers and
manufacturers in Marin County due %0 the es-
tablishment of service competitive with San
Francisco service, and %0 equalizing Xellogg's
rates with those of other carriers;

that Xellogg's present service from Saxn Fran-
cisco to Marin County points is satisfactory;

that Iin some cases it Is necessary for shippers
“0 use the services of the Triangle Express
Company, a aighway contract carrier, to secure
more efficlent and expeditious truck service
from Alameda County to Ilarin County; and

vhat despite the handicap of aigher combina-
tion rates over San Francisco, some shippers
now use Xellogg's service because of the sane
day delivery on Bast Bay shipments. ‘
The foregoing testimony of applicant's witnecses was 1ot substan-

tially controverted upon crocs-examination by counsel for protest-
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Protestants offered no pudlic witnesses in their own

behall. They introduced operating testimony, however, through

representatives of their executive and operating departments.
The general manager of Merchants Express Corporation stated that
nis company maintains a rezular service beéveeﬁ the prihcipal
East Bay cities and San Quentin and San Rafael; that the traffic
presently handled dy his company between those points is very
small, with no back-haul traffic of any consequence from Marin
County points to Oakland; that 2e maintains an agent aﬁ San
Rafael for the solicitation of traffic; that there apnears ©o

be no sufficient volume of traf:ic at present to justify twice-
a—day‘service.from Alameda County nor any indication that the
volume of Marin County business can bde Increased over that waieh

ig presently transported.

On cross-examination, the witness conceded that when
the Merchants Express Corporation first hegan to Serve Sad Rafzel
and San Quentin, its rates from the East Bay citiec were generally
lower than the rates of the Southern Pacific-Nortawestern Pacific,
but that alfter the Commission issued Lits Deciszion No. 30370, in
Case No. 4088 Part "U" the rates of all carriers were egualized
and thereafter the voluze of ierchants Zxpress Corporation's trale

£4¢ fell off appreclably.

A representative of the Southern Pacilfic Company's

(3) The witness stated that his company operates a truck from
Qakland via Richmond, thence via Richmond-San Rafael Ferry
Company +“o Point San Quentin, thence to San Rafael, leaving
East Bay citles coout 7:30 A.lM. and performing certain pickup
service at interzediate points hetween Oakxland and Richmond
before voarding the ferry at the latier point, about 8:20 A.M.
Delivery at San Quentin vegins adout 8:30 A.MM. and at San
Rafael between 8:45 A.M. and 9:15 A.M.* The return trip from
San Rafgel to Qalland is made about noorn each day.

-8-




Appl. 23410 (Sup)

bureau'of transportation research testified witkh respect to the

- method of operation of present rail and’ “truck services of that
carrier and its conmmections on traffic between Alameda County
and Marin County. FrFrom hiS«vestimony,- t appears that ireight
picked up in the East Bay c¢ities during the day, is assembled
at the Southern Pacific freight station, 5th and Kirknam Streets,
Oakland, where it is loaded into a rail box car. 'The box ¢ar is
moved out of the freight depot at 8:00 P.X. each nigizt and is
barged from Oakiond %o Tiburon where thc_Korthwestern.9a§ifié-
nallroad receives it, and hauwls it to Sen Rafzel. The car arrives
av San Rafael about 3.30 A.llL. the following morni;g where the traffic

s sorted for distribution by Pacific Motor Trucking Company to

points in iarin County commencing at 8:00 A.M. Roughly, about
th_ee'tons oL *raff ¢ per day moves hetween Zast Baf cities and
Marin County points via the Southern Facific Company and its con-
nections. The witness conternded that thls traffic is needed for
theAcontinued operation of freight service from and to points
north of San Rafael, and that any diversion of 1e~s—carload
traffic may Jjeopardize the maintenance of ceruain railroad agency

stations by the Northwestern Pacific Railroad in the affedted area

Zefore proceeding to a discussion of the evidence, it
may be well to review briefly, the status of the appiicant here

before the Commission. Unlike an a?plicant for a new certificate,

Kellogg has two separate operative rights which are sought to be

consolidated.‘ These operative rights are currently exercised under
separate certificates heretofore granted by this Commission, autha~
orizing the operation of'a truck service hetween San Fréncisco'and
Alameda County, on the one nand, and between San Francisco and Mérin“r
County, on the other hand. The instant‘application,ﬁas filed unde&
the pxévisions of Seetion 50-3/4 (¢) of the Public Uti;ities Act,

which reads in part as follows:

-G
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"...Without the express approval of the commission, no.
certificate of public convenience and necessity issued to
any highway common carrier under the provisions of this
section, or heretofore issuved by the commission for the
transportation of property by auto truck or self-propelled
vehicle, nor any operative right founled ugon operations
actually conducted in good faith on July 26, 1917, shall
be combined, united or consolidated with another such
certificate or operative right so as to permit through
service hetween ary point or voints served under any suck
separate certificate or operative right, on the one hand,
and any point or points serwveld under anotaer such certif-
icate or operative right, on the other hand; nor, without
the express approval of the commission, skall any through
route or joint, <through, coxbinatvion, or proportional rate.
be established by any highway coumon carrier between any
point or points which it serves under any such certificate
or operative right, and any point or poinvs which it
sgrggs"under any other such certificate or operative
right. :

In construing the féregoing provisions of the Public Utilities Aét,
the Commission‘has'heretofore ennnciatéd the doétrine that an appli-
cant seeking (1) authority to consolidate éeparate operative rights,
or (2).perﬁission to establish Jjoint through rates in lieu of corbin-
ation rates involving. separate 0perati¥2)rights, is required to

prove public éonvenlence ané necessity.

Counsel for applicant contended in his opening statenent
in‘this'proceeding that the Commission is in érro: in holding_to
this doctrine, because Section 22 of the Publie Utilities Lct mékes
it the duty of a carrier to establish joint through rates and render

(4) By Decision No. 32029, in Application Nos. 20826, 20892, and

20893, issued on May 23, 1939, In re Anderson et al (42 CRC 15)
the Commission sald: . : . ‘

"No certificate may be granted except after a showing of public
corvenience and necessity.  In the past we have held that ¢con-
solicdation may a0t be accomplisned excep?t wpor a similar showing
of public convenience and necessity. The establishment of joint
rates 1z one of the clearest manifestatiorns 0L a consolidation
of certificates or operative rights, within the meaning attrib-
uted by our decisions to that term. It would seem, therefore,
that the obligation resting upon an applicant to establish -

public convenience and necessity conditions and permeates the
entire subdivision.™




+

(5)

through transportation service. Ze asserted that in view of Sectioﬁ |
22, the "duty" there enjoined upon‘a carrier creates a correlafive
"right," permissive in nature, which the carrier may exercise without
- being required to assume the burden of pro?ing public convenienée and
necessity. Howevef, he sald, in view of the Commissio#’s opinionvin
Decision No. 32029 (42 C.R-C. 15) 4in which 1t expressed the view that
an obligation rests upon an applicant to eétab ish pﬁblic'convenience
and necessity, he would offer the testimony of pubiic witnesses and
other probative evidence to support the instant application;' We will
now undertake to review the evidence offered. |

Tre testimony preponderantly shows that shippers in Alameda
_Counxy and Marin County desire applicant to render a through'éervice
tnder through rates competitive with those of other carriers. It
shows, moreover, that applicant's same-day delivery service is much
desired and is an Improvement over the existing overnigr*fservice of
other c¢carriers. Tane application ig supported by Chambefs of Cbmmerce
of Alameda and Marin Counties who seek to bring about a closer trade
relationship with,oﬁe another and to establish transportation service
comparable with service_from and to San Franciscé. | |

The firancial ability of the appiicant to undertake and
operate the consolidated through service Is ot questioned inasrueh
as applicant has been and is5 now operating the two services separately
although uncder one management and control and‘that i1t will utilize .
existing trucking equipment and terninel facilities to carry:on the

proposed opération.

(5) Section 22 of the Public Utilities Act reads in part as follows:

"Byvery' common carrier shall afford all reasonable, proper and equal
facilities for the prompt and efficient anterchange and transfer
of passengers, tonnage and cars, loaded or exptly, between The
lines owned, operated, controlled or leased by it and the lines
of every other common carrier, and shall nake such intercaange
and transfer prompily without discrimination between shippers,
passengers or carriers either as to compensation charged, service
rendered or facilities afforded.....Nothing in this section shall
be construed as in anywise limiting or modifying the duty of a
common carrier to establish jeint rates, fares and charges for
the transportation of passengers and property over the lines owned,
operated, controlled or leased by it and the lines of other common
carriers, nor as in any zanner limiting or modiflying the power ol
the commission to reguire the establishment of suck joint rates,
fares ané charges." ' ,
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The inadequacy of the existing service of competitive
carriers is demonstrated by'the testimony of applicant's witnecses
which stands unchallenged iz this record. The protestants merely
offered evidence designed to show the nature of the existing
service. This testinony shows that Merchants Zxpress Corporation
serves San Rafael and San Quentin only, giving 9:00 A.L. deliver
on traffic picked up in Oakland the previous day. It iz not,
therelore, a Same-day service, such as that proposed by the ap-
plican:. Yoreover, this protestanv does not offer service <o the
other points in Marin County »roposed %0 5e served by applicant,

nor does applicant propose Lo serve San Quentin.

The othexr p»rotestant, Southern Pacific Company, renders
an overnight service from Alameda County to XMarin County points |
by means of a rail service, a barge service, ano*he, rall service
and £inally a truck service to complete the operation. At least
a portion of the less-carload traffic here involved is entitled
t0 a more expeditious sérvice, and one whiéh does not entail so

ranry nandlings and transfers in transit.

The evidence further shows that some shippers are now
using a highway contract carrier t0 secure the type of service
which they need and which they are unable to secure Irom the

existing common carriers serving the points involved.

It appears conclusive, trerefore, that applicant has
demonstrated by evidence and testimony that pudlic conven;ence
necessity Justify the consolidation ¢f the separate operative
ere involved; that the proposed through service and through
schedules per day between Alaxeda County and ixarin
County will be in the public interest and will not enla.ge th
-number of carriers operating in the affected area, since appli an T
is presently engaged in rendering the same service today on comoinr

ation rates over San Francisco. The nret result of the authority

19w
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here sovght will be to continue an existing improvement in‘trans-

portation service at rates competitive with those of other common

carriers. The application will be granted.

4

0RDE

Public rearings having been had in the above-entitled
p"ocecdi“g, evidence hawving been received, the matter having been
duly submitted, and the Commission being now fully advised:

' THE RAILROAD COMMISSION OF 'TEE STATZ OF CALIFORNIA KEREBY
DECLARES that public convenience and necessity require the consol-
idation of separate operavive rights now owned by Kollogg Expres;
,and Draying Company,

1. Between San Franeisco and certain Marin

County points, authorized by Decision No.

33478, dated September 10, 1940, in this pro-

ceeding, on the one hand, and | |

2. Between San Francisco and certain Alameda

County points, authorized by Deeision No.

257 dated ilarch 20, 1933, in Application

No. lé745, on the other hand.

IT IS EEZRERY ORDERED that said operative righte be and
they are hereby rerged and consolidated, and that Xellogg Express
and Draying Company e and it is hereby authorized to establish
ané publish through raves between all points served by the consol-
idated operation, arnd to establish and maintain through routes for

service between all of said points.

IT IS ZEREBY FURTZEZR ORDERED that appropriate +“ariffs:
and time schedules be filed To provide Tor the establishment of
said rates and service on five (5) days" notice to the Commission
and to the public. |
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The effective date of( this order shall be twenty (20)
days from the date hereof.

-Dated at San Franclisco, Cxlifornia, this / ‘_7/ day

of /
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