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and pracvices of N. A. GOTELLI.

WART & BEROL, by SGwaré M. Serol and

Marvin Zandler, for respondent:

LOUTTIT, MARCEZAU & LOUTTIT, by Daniel V.
Marceau, fcr Virgilio Antenini,
interested parvty;

ECOTC & EARDIN, by Zzra Decote, for
Pele Rampone, interested party:

McCUTCHEON, OLNEY, MANNON & GREENT, by

F, W. Mielke, for The Piver Lines,
interested party:

IDWARD STERN, for Railway Express hgency,
Inc., interesved party;

WILLIANM MZINEOLD, for Southern Pacific Company
ac Pacifice Motor Trucking Company,
interegved partiea;

E. X. LOCXWOOD and WILLIAM T. BROOXS, for
Atckison, Topeka & Sante Fe Railway
Company -- Coast Lines, iaterested
parcys;

L. N. BRADSHAYW, for Wegtera Pacific Railroad
Company, interested party.

COMMISSIONZR:

C2IXNTIONX

The purpose of this proceading, which wae inatituted
by the Cozmission on 1Te own zovion, 1s To determine whether or not

regpondent, N. A. Getelll, hag been operating &g & highway common
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carrlier between Stocklon and Territory proximate thereto, on the
one hand, and San Francisco ard Qakland, on the‘ocher hand, without
a certificate of pubiic convenlence ané necesgity or other opsr-
ative right therefor; whether or net Ze chould be ordered To cegse
and deeslet Therelroz; and whether o> net his redial highway come
zon carrier and highway contract carrier permite ghould bs cane~
celled, revoked, Or suspeéended for and oz account of suck operation.
Subsequent to the lgsuance of the order 1nstituting
inveatigation herein, and following one day's hearing in San
Francliece cn July 31, 1939, respondent fileé an applicatior Zor
avthierity to operate as a highway cozmon carrier between the
pointe in guestion (Applica:ion Ne. 22957), and the two matters

were Then ¢eneclldated for the purpose ¢f takxing evideace and

further hearinge were held on November 1, 2, ané 3, and December

12, 13, 1%, and 15, 1939, and February 29, 1940, in Stockton,
and on January 19, 19%0, in San Franciaco, after which vhe zat-
vers were submitted on briefs whica havw'since Dean Tiled, AL~
though congolidated for the purpose of taxing evidence, the
mattere will receive geparate disposition, and only the investi-

gation proceeding will be consibered herein.

Regpondent enlered Tthe trucking dusiness in 1932 ané nas
operated Detwe~n the polnts in gqueetion eack year since. FTollow-
ing tThe enaciment of the Highway Carriers! Act in 1935, he ob-
Talned & radlal nighway cemmon carrier permit, isgued on December
6, 1935, and a highway contract carrier permit, issued on Juné 9,
1936. Ee helde ne cortificate of public cenvenlencs and necesg-—
1Ty to operate ag a kighway éommcn carrier, nOr wag he operating
28 guch on or prier o July 26, 1917: acceordingly, 12 he haz been

operating as a highway commen carrier between the paints in
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guection, he should be ordered to ceaze and deglst therelroz.

Respoadent operates between the polnts in queetion delly
taroughout tae I{resh frult ané vegevadble seasens each year, COx-
zencing on April or May and cenvinulng To Septexmber or Octoder.
Flz vrucks are loaded in Stockton and the adjacent rursl ares in-
¢luced within a radius of approximately fifveen miles fronm
Stockton during the alfternoon ant early evenling of each day except
Saturday, depart from his Steckton Terainal beltween seven and nine
clelock P.M,, arrive at Oskland anéd San Franczsgo approximately‘
three and five houre, respectively, after vas departure tize, and
zeke deliveries to the San Francisco and Oaxland wholesale Trul?d
and vegetvable dealare early each merning oxeept Sunday. Tae
route regularly traversed ic¢ U.5. Elgzway 50. It 18 clear from
thege facte that respondent has operaved over a regular rcute and
between fixed termini during the fresh frult and vegetadle saoseons
each year 3ince he commenced operations. zig contention‘zﬂaz his
Stockion=-San Franclsco~-Oakland opsravicn is nov coaduccéd between
fixed termini or cver a regular route, ané tkat he chould have
been pernltted to intreduce evidence of xiz operation. o other
points in order To show that the Operation in cuestion is dut one
apoke of an operation whick radlates out of Steckton in many dir-
ections, is uatengdble. VWnelher or noi 3 particﬁlar ¢peration is
coﬁ&ucted "pagween £ixed Termini or over a regular route” muet be
detefmined by reference %o the regularity and Ivaqueney of'thaf
operation, and the exlevence of other operatione ig immaterial.

(Regulated Carriers, Inc. v. Triola, Cas~ No. 3335, Decieion No.

25959, dated May 22, 1933; ZRegulsted Carriers, Inc. v. Contract

Corrisyr Cerporation, et 8l., Caze XNe. 3556, Dagielon No. 27090,

dated May 24, 193L.)  Thes evidence wag properly sxcluded.
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There remalins To be considered whether respondent wag
operating &g a common carrier -~ that 15, serving the general

public -~ or, as he contendes, &8 & coOnTract carrier.

that until August, 1939, at least, recpondent operated between

tThe polints in cuesvtion as a common carrier. He testified that
Irom The tine hé commernced operating in 1932 until the <arly part
ol 1939, he actively so0licited traffic fro= rowers in the Szocktoﬁ
ares and, subject To the sulficiency of his ecuipment and :he'mak-
ing of a profit oa the transactios, transported all shipments
vendered hinm, No effort was made to restrict the asvailability of
the service to any limited group of shkippers. Zarly in the 1939
geagen, hé Tegtified, he discontinued solicitation but nevertheless
continued, untll gone Time gubgequent to The inesitution oFf thie

proceeding, tTo Transport all shipmsante tendered So hinm.

During 1937, 1932, and 1939, he adverticed kic service in
the prograz of the annual picaic of the Italian Gardener. Scclety,
whlch includes in 1ts membership a large number of growérs in the

tockton area.  Hig Stockion T-rminal bears large eigns etating
~ that he 1s engaged in trucking to San Franeisco, Oskland, and Los
Angeles. It 1o algnificant iz thic comnection that hie office
and Terninal are located on the premices of The San Joaguin
Marketing Aseoclation, where each day during ths semson 150 or more
growers arrange foer the zarketing of their produce. Growers who
are unadble $0 gell Thelr produce outright usually ehip 1t on con-
slgament To San Francleco, Oazland, and Log Ang~les, and the lo-
catlon of respondent's Terminal 8% this markes place, coupled wizth
the signe referred To above, obviously 45 an invitation to <he
publib te use respondﬂ#t'é garvicea, The recerd ehows trhat many
growers have tendered ghipmente t0 regpondent under guch circume

stances, and that nhe hag cuetomarily accepted all such trarflic.
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Although reepondent centends that he has limited his
gervice sincé early n‘:he 1939 gseasen, and alze te some extent
previcucly therate, Te a group of shiprers with whem he had alleg-
edly entered inte contracts (eral in almeet every 1nétance), The
recerd shews n¢ suck limitatiexn. © Over Itwenty growers whe uead
regpondent’s gervice between the peints An quéstich during 1939
Teatlifled that they did a¢ witheut having entereé int¢ any such
centract with him relative taerete. Welle numercug cther wite
negees stavted That they had eavered inte guch cral centracte, bHoth
reepentent's and thelr Geacriptirne of the craversaticne in she
ccurse ¢ waich the purperted cral centracte were made indicate
that, in eubgtance, the grewers zerely etated that they would like
e have regpendent haul fer thex and reepenéent stated that he
weuld be glad te eerve Them and would try temnder a geod gexvice,
Furtheracre, regpendent apparently entered intc such "agreemente”
with all grewers wihe were willing te dr ge., Obvicuely euch ar-
rangezents are ineufliclsnt, even 47 reguired ¢2 all ghippere
gerved, Uc ¢onstitute an e:tecﬁive limitation ¢n the avallability
el hie service %o the'general pudlic, Frea the facte ¢f r?ccrd
The concluelen 1o ineecapable that reeprnadent held his sﬂrvices

cut to the general public as a highway ccmmen carrier.

Respendent Teetiflied that eubsequent te The inetisutien

¢l Thile preceeding e entered intc written ceoantracte with approx-

e
imately fcurteen chippers ant thereafter coenfined hie services be-

Tween the peinte 12 guestieon ¢ traffic tendered hinm by'thoee
ghippers, refuprlay ¢ eexve all cthers. Thege contracte, ccples
cf.which are in evidence, ere all Gated August 21, 1939. Since hie
Opeéaticns'after that date were act cevered by the evicdenge of
recerd, except incidentally in cennecticn withlother pericde, nc

rpinlon Le expressed here ars te the gtatus therens, The regerd

5.




clearly chowe, however, that Irex May 1, 1939, to August 21, 1939,

and durlng the frult asd vegevtable seagon Zrom approxinately May'
to September, ilnclueive, annwally for several years prior
voereto, respondent operated ag a highway common carrier beltween
the polnts in cuestion without proper auvthority therefor and -

should accordingly be ordered to cease and degizt Therelrom.
g

Reepondent contends that 17 he has been operavting une-
lawfully, ne hae done 50 without any unlawful intent énd hae e~
lleved in good Zalth That 2is operations were within ihe pu:view
of his permits. The record, hdwevér, a&fllrmatively chows the
absence ¢f any such extenuating circumetances.. n at least
taree occasione (October 21, 1938, February 23 and June 14, 1939)
gtall members of the Commigsion's Division of investigation dis-
cuce~d with regpondent the &%atuc of nis operacions between the
POLnTs in quéstion,advised Riz in detall as Te the authority con-
ferred by his radlal highway common carrier ané highway contraéz
carrier perzits, and expressed their opinilon thas £, a5 hs had
tcld thex, he was accepting_all shipments tendered‘toAhLm and wag
operating Tegularly between the points in question, he waé con~
ducting & highway coxmon carrier gervice arnd should deaist théré-
from until guch time ag ke obtained a certificate o2 public con~
venlence and necesrily therefor. On the first two of theee oc
caglone e expreseced complete willingness to abide by thé law as
1T had Deen explained to hiz, and evenl went 30 Zar ae o gy Thatl
he would reeotrict hils gervicee T0 & 1imited group o shippers dy
entering into contracte with ten eor oleven 0f thez and seréing

10 the exciusion of all others. E2 nevertheleas imposed no
B regtriction. The recerd ghowe, on the contrary, that ne
gerved more than forty shippers between May let and June 15th,

%939. Furthermore, during the Third Antanview Teferred To above,
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he adaittedly etated he would not change hie method of operation
uelege and until he received a "writlen notice" from the
Comaieeion to &0 go. Thege facte clearly reveal the wilfullness
of respondent's unlawful conduct, and impel the application ¢f
othef regedles previded in The Public UTilities ACT for vicla-
tioné thereof, in additien te The isguance of 8 cease and deslse?
crder. The Cemmisslon's atierney should aceerdingly take
apprepriate action for the celleeticn of penaltiesfin a Supericr

Court acticz againet respondent.

A% order of the Cemmiesien directing that an unlawful
rperaticn ceafe and deglet Ll in eflf2ct net unlixe an injuncetlion
by & ceourv. A viclaticn o2 guck order conetitutes a contempt
~f the Commission. The Califcrnie Cengtitutien anc the Publié
Utilities Act veet the Commissicn with power and autherity -
punigh for centempt iz the gazne manner and Uc the games extent as
courte ol recerd.  In the event a party L& adjudged gullty of
a centempt he may be fined iz the amcunt of $500. ﬁf izpriscned

fer five (5) daye, ¢ beta. C.C.D. Ssc. 1218: Mcter Freight

Terxziral Ce. v. Bray, 37 C.R.C. 2iks re Ball & Hayes, 37 C.R.C.

407; Wermutk v. Stamper, 36 C.R.C. 453; Picneer Express Co. v.

Keller, 33 C.2.C. 471.

Pudblic zearings having been held in the abeve-entitled
preceeding, evidence zaving be«n received, and The mattef having
been duly submitted, I Reredby find that reespcondent, N. A. Gotelll,
hae besn cwnling, ccxtrelling, cperavting, and maraging aute srucke
ueed in the bﬁsineee ¢ trangprrvaticon ¢ preperty as 8 ccmmcj
carrier Lo compensatirn cver The public Righways in thie State'
between Lixed Terzini, tr-wit, Strckten andvterritory proxisate

theretn, en the cne zand, and San Francisce and Oakland, on %The

cther hand, end ~ver a regular reute, te-wilt, U.5. Highway Ne.
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50, ae a highway commoz carrier as defined in Section 2-3/L of
The Public Utilivties Act, and wags en gaged in esuch operation ve-
Tween May 1 and August 21, 1939, without firet having obtained
Irom the Commiseioz a certificate of pubdlic coavenience ané nec-
esgity Therefor ané witncat having a prior right to &o 30 result-
ing from a good faith nighwey common carrier operation conducted

n July 28, 1917, ané ¢co ¢“uouely Thereafter.

Tae following form of order is recommenced:

ke foregoing findings of fact

ali, ceage ané desisy :rom conducting;
directly or indirectily or by any subdterfuge or device, any and
all operatlions as a highway comzen carrlar ags defined in Section
2-3/k of the Pudlic Usilities Acs cveﬁ'the public kighways of
vole State between Stockton and the rural area proximate‘thereto,
on the one hand, and San rrancleco ané Qakland, on the other hand,
unlesg and wntil he first cbtain froa the Ra*l“oad Cémmiesion &
ceétiricate of publlic convenience and necessity auuhorizing suc

operatlonz.

IT IS HZREBY FURTEZR ORDIRZID that the Secretary of the

Pallread Commlzelion cauee g cervified copy of this decision to be
personally served upon respondent, N. A. Got=lli, azd this opin-
ion and crder shall bacoze effective twenty (20) days after the

Gate 0 sucth sexrvice.

The foregoing opinion and order are hereby approved and

ordered flled as the opinicn and order ¢f the Railread Commiasion
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ol 'che State of Californisa.

Dated at San Frameisco, California, this / Z "-day

of Decexmbder, 1950.
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Commisgioners.




