Decizion No.

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of the Investigation on )
the Commiession'e own motion into the ) Case No. 4436,
operations, rates, chargee, contracte, )
and practicec of DANIEL SCOBIE. )

DANIEL SCOBIE, in prepria personsa

BAKER, CUMMISSIONER:

CPINION

The affidavit of JACK WALKER, an inspector in the
Commisesion's traneportation department, filed herein on October
30, 1940, set forth that Daniel Scoblie, hereinafter called
respondent, had violated the Commission'e order Ln ite Decision
No. 32509 on eight occasiong, as more particularly described in
sald affidavit, and applied for a warrant of attachment to bring

respondent before the Commission to answer sald charges. Such

warrant was issued by order of the Commiesion on November 2,

1540, and, together with a copy of sald affidevit, wae eerved on
reapondent on November &, 1940. On November 12, 1940, the

return date of sald warrant, respondent pereonally appeared before
me at the time and place specified in said warrant, participated
in the hearing and testifled in hlies own behalfl, and aflter the

taking of evidence the matter was submitted and le now ready for
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decizion.

Said affidavit alleges, and the record showg, that on
Octover 31, 1939, by ite order set forth in its sald Declslon No.
22509, Lesued in Case No. 4436, the Commission ordered respondent
to ceace, decist, and adetain from engaging in the transportation
of property for compensation Or hire as a business over the pub-
lic highways in any city or city and county in thie State ae a
Negrrier" ag defined in Section 1(f) of the City Carrier's Act
(Stats. 1935, Ch. 312, as amended), without first securing and
holding & permit therefor; that a certified copy of sald de-
cigion wae served on respondent on November 3, 1939, ond by 1ite
terme became effective twenty daye thereafter, to-wit, on
November 23, 1939; that eaid decision anc order have never been
cancelled, revoked, or annulled, and are now in full force and
effect; ané that notwithetanding sald order and with full know-
ledge of the contents thereof, and in contempt of the Commisslon,
respondent thereafter engaged in guch operations without firet
having secured and without kolding such permit and in violation

of sald order. Elght separate offenges are alleged.

The evidence shows that respondent engaged in such
operationg ae a city carrier in the City and County of San
Francisco witzout holding such a permit with respect to the of-
fenses get forth in the fourth, fifth, and geventh counte in

sald affidavit, which violations are more particularly described

in Findinge (3), (&), and (5), respectively, infra. As 1o

Counts une Threw, 8nd Six, the evidence showe that respondent
performed the transportation services described thereln, but there
1¢ no proof that he did so for compensation or hire, and there

1¢ accordingly no proper vasis for finding him gullty with res-

pect to those particular counte, The evidence showe that
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regpondent L& aleo gullty of the violations charged in Counte Two
and Eight; Dout, because of clight diecrepancies between the
allegatione in the affidavit and the proof, it ls deemed advie-
able to base the Jjudgment of contempt herein solely on the vio-
~ations eset forth in the fourth, fifth, and seventh counte.

Such discrepancies appear T0 have regulted from mechanical errore
in the preparation of the affidavit, In Count Two, for example,
the date of the violation is alleged to be July 17, 19%0, whereas
1t actually occurred on June 17, 1940. The points of origin and
destination of the shipment descrided in Count Eight are alleged
to be 2870 Sacramento Street and 355 Page Street, respectively,
whereas the proof showed them to be 2878 Sacramento Street and
300 Page Street, respectively. In all other respectes the al-
legatione in these counts were substantiated by uncontradicted

testimony.

Reepondent did not dispute any of the evidence referred
to above. Furthérmore, while testifying in hie own behalf, he
readlly conceded that he had continued to operate as a carrier in
the city and county of San Franclsco regularly eince the revoca-
tlon of hie last permit, which occurred on September 30, 1939,
and that he had known such operation to be unlawful. No Justi-
Ticatlon appears for hie unlawful conduct, and the only explan~
ation offered by him was that he was seeklng to make a living for
his family and that he could not afford to carry the public lia-
bility and property damage insurance or similar protection re-

quired of permit-holders.

Respondent's unfortunate economic circumectances, far
from Justifying his unlawful coaduct, demonstrate more clearly

the public evil of condoning hisz offences. One of the purposes
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of the City Carriers' Act is the protection of the general public
againet injuries to persons ané property resulting from accidents
on the public highways caused by financlally irreeponsible opera-
Tore. To this end the Act requires carriers to deposit with the
Commission evidence of protection against liability for such in-

Juries. To diemice respondent's unlawful operations lightly would

ve menifestly wa[ues %9 VeS¢ mEODETE Of TOS DUDLLC Wnose pepeone

or property he might injure, eespecially erince he himeel? e ap-

parently without funds with which to redress such injuriee.

It further appears that respondent's record of unlawful
operations 1& not such as 1o call for lenlency at this time. In

sald Decisglion No. 32509, which, as gtated above, was gcerved on res-

pondent personally on November 3, 1939, the Commiseion, reviewling
the many proceedings, both civil and criminal, brought againet ree-

pondent in an attempt to impress him with the necesslty for obeying
the law, made tae follow{gg statement:

"It 1s evident from the record that neither
the sentencegs for the misdemeanors nor the penalty
deereed in the c¢ivil action have been sufficlently
severe or effective to dissuade respondent from
pereslieting in repeated violations of law by oper-
ating without perait and without having in effect
public liabllity and preperty damage protection.
The order to cease and desist unlawful operation
to be lssued in this proceeding will not, in itself,
be more cevere, but it will be issued with the ex-
pectation that reepondent's knowledge of the pen-
alties which the Commission may ané will impose on
him if that order is subsequently violated, will be
sufficient to induce nim to desist {rom operating
without having in effect the required permit and
1liability protection.

"Therefore let respondent plainly underetand
that an order of this Commiesion directing that an
unlawful operation cease and desiet i1e in effect not
unlike an injunction by a court. A violation of such
order conetitutes a contempt of the Commission. The
California Constitution, the Public Utilities Act,
and the Clty Carriers' Act vest the Commission with
power and authority to punish for contempt in the same
Tanner and to the same extent as courtes of record.
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In the event a party is adjludged gulilty of contemp?t,
he may be fined in the amount of $500.00, or he may
be imprisoned for five (5) days, or botk. C.C.P.,
Sec. 1218: Motor Freight Terminal Co. v. Bray,

37 C.R.C. 25L; re Ball and Hayee, 37 C.R.C. 407;
Wermuth v. Stamper, 357 C.R.C. 458; Pilcneer Expregs
Company v. Keller, 33 C.R.C. B71. Each day's
unlawful operation constitutes a separate violation
of such order and a separate contempt for which a
ceparate and additiorel penalty may be imposed.”

It furtner appears that on October 3, 1340, the Com-
mission igsued an order te show cause directing respondent to
appear before the Commiscion on Cctober 15, 1940, and to show
cauce why he should not be purished for contempt for violaltling
the orders contained in sald Declsion No. 32509; that such order
to show cauge wag duly served on recpondent; but that he falled
to respond thereto. Els explanation at the hearing hereln for
such fallure to appear waé that he wae 1ll on October 1l5th.
However, hlg continuance, even after that‘date, in violating
Decision No. 32509, ae appears from Findinge (3), (&), and (5),
infra, can indicate only a complete indifference to and contempt
for the requirements of the City Carriers' Act and the orders of
the Commiselion. I therefore see no proper alternative but to

exercise the powers given the Commiseion to impose punishment for

contempt of itgs oxrder.

Upon coneideration of the record in this proceeding, 1t 1s
hereby found as follows:

(1) That the Commiseion in 1ts Declislon No. 32509, lesued
on October 31, 1939, in a proceeding designated as Case No. 4436,
found that Daniel Scobie had engaged in the transportation of

property for compengation or hire ag a businese over the public

highwaye in the City and County of San Francleco, State of
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California, by means of a zotor vehicle, as a "carrier" as
that term i¢ defined in Section L(f) of the City Carriers'
Act, without firet having obtained and withoutl holding a
permit authorizing esuch operation, in violation of Section 3
of said Act, and ordered him to ceare and deslst and thereafter
abetain from engaging in such operation uniees he firet
obtained and held such a permlt; that eald declelon was per-
sonally eerved upca -sald Daniel Scoble on November 3, 1939,
becane effective on November 23, 1939, has never been reveked,
annulled, or ctayed, and was &t all timee thereafter and 1sg
now in full force ind effect; and that gald Daniel Sceble on
and after Nevember 3, 1939, had personal knowledge and notlce
of eald declsion and of the contents thereof, and was at all

tines ther=after able to comply with sald order.

(2) That on October 30, 1S40, there wae filed with
the Commigslion the Affidavit and Application for Warrant of
Attachment to Answer for Contempt of Jack Walker, in which it
was alleged in eubstance that said Danlel Scoble, notwlth-
standing the order contained in cald Declsion No. 32509 and
with full knowledge of the contents thereof and esubsequent to
ite effective date, had failed and refused to comply with sald
order in that ne had transpor%ted progerty for cempensation by
means of a motor vahicle over the public highways in the City
and County of San Francisco: that on November 2, 1940, the
Commission igssued 1te order directing the lessuance of a war-
rant of attachment to bring sald Danlel Scoble before Com-
miscioner Baker on November 12, 1940, to answer the charges
of contempt contained in sald affidavit; that gsuch warrant
of attachment was issueé on November 2, 1L0LO, and was executed

on November &, 1940, at which latter tize sald affidavit wae
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served on 2ald Danlel Scoble; trat upon the return date of
sald warrant, to-wit, on November 12, 1940, at 1:30 o'clock
P.M., cald Danlel Scoble appeared in person berore me in Room
5S40, State Building, San Franciesco, California, at which time
and place evidence was received relative ¢ the charges con-

talned in said affidavic.

(3) That nctwithetanding sald crder contained in gald
Decislon No. 32506, said Dariel Scobie, on uctober 2%, 1940, in
the course of his businese as a "carrier” as defined in Section
1(f) of the City Carriers' A¢t, transported a shipment of pro-
perty conelsting of one studlic ccuch for Assoclated Household
Supply’Company from 1459 Powell Street, Sam Francisco,
California, to 1313 Fillmore Street, San Francisco, California,
over the publlic highwaye in the City and County of San Francleco.
Californlia, by meane of & motor vehicle, and charged end ccl-
lected from sald Assoclated Household Supply Company for such

traneportation compensation in the suxm of §£1.50.

(4) Thet notwithetanding said order contained in sald
Decision No. 32509, eaid Danlel Scobie, on October 24, 1940, in
the cource of his buriness a¢ a "carrier" as defined in Sectlion
1(f) of the City Carriers' Act, transported a shipment of
property coneclsting of one electrlic washing machine for
Ageroclated ousshold Supply Cempany from 1313 Fillmore Streat,
San Francisco, California, to 840-22né Street, San Francisco,
Callifornia, over the pudlic highways in the City and County of
San Franclsco by means of a moter vehicle and charged and col-
lected from sald Assoclated Household Supply Company for euch

transportation compensation in the sum of §1.50.




(5) That notwithetanding said order contained in esaid
Decision No. 32509, eaild Daniel Scobie, on Octeber 28, 1940, in
the course of hie business as a "earrier' as dafined in Sectien
1(f) eof the City Carriers' Act, transported a shipment of prop-
erty coneleting of household goods and effects for G. Thempeen
from 1460 Turk Street, San Francisco, Califernia, to 1635 Plerce
Street, Sen Francisco, Califnrnla, rver the public highwaye in
the City and County ¢f San Francisce by means of a meteor vehicle
and charged and cecllected freom ezald G. Thempsen for guch Traneg-

pertaticn compengaticn An the sum of $1.00.

(6) That caid Daniel Scrbie perfrrmed each and all of
the operaticns described in Pindinge (3), (&), and (5), supra,
reepectively, with full knewledge and n~tice ¢f eald rrder con-
tained in eald Decisien No. 32509 and of the crntente thereof,
and subseguent te the eflfective date therecf, without firet
having ebtalned from the Comamlscion and without holding a per-
mit autherizing such operaticne; that the fallure and refusal
af 2818 Danlel Scnble To cease, deslet, and abetain from perfern.
ing the operations g+t cut in eaid Findinge (3), (&), anc (5),
reepectively, and in each of them, wae ancd 4§ in vielaticrn and
dlerbedience rnf eald Decleirn No, 32509; <that at all timeg since
eald effective date nf gald Decleicn Ne. 32509, eald Daniel
Scebie haé besn, and wae at the time ~f eald viclaticns dee-
cribed in saié Findinge (3), (&), and (5), roepectively, able to
crmply with the terms of seid Decisirn Ne. 32509; <that the sald
fatlure and refucal of sald Danlel Scobie te crmply with the
terme of eald Declielen Nn. 32509 ig in crntempt of the Com-

migseicn and of ite zaild decisinn and order.
The frllewing Srrm nf Judgment 1s recczmended:
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IN - Case LL36

JUDGMENT

IT IS HEREBY ORDERED, ADJUDGZD, AND DECREED that said
Danlel Scobie i3 gullty of contempt of the Rallroad Commlssion
of the State of Californis in discbeying its order made on
October 31, 19%9, in its Declslion No. 32509, by falling and re-
fusing to cease, desist, and abstain from engaging in the trans-
portation of property for compensation over the public highways
in the City and County of San Francisco as a "carrier” as de-
fined in the City Carriers' Act without first having obtained
from the Rallroad Commission and without holding & permlt as
roequired by Section 3 of said Act.

IT IS EEREBY FURTEER ORDERED, ADJUDGED, AND DECREED that
for said contempt of the Railroad Cormission and 1ts order as
shown in FPindings (3), (L), and (5), respectively, herein, said
Daniel Scobic shall be punished by a fine of One Eundred and Fifty
Dollars (150.,00), said fine of (me EHundred and Fifty Dollars to de
paid to the Secretary cf the Railroad Commission of the State of
California within ten (10) days after the effective date of this
opinion, findings, and Jjudgment.

IT IS EERERY FURTEER ORDERZD, ADJUDGED, AND DECREED that
in default of the payment of the aforesald fine sald Danlel
Scobie be committed to the County Jail of the City and County of

San Francisco, State of California, until suck fine be pald or

satisfled in the proporticn of one day's imprisonment for each

Five Dollars (%5.00) of said fine that shall so remain unpald;
and 4f sald fine or any part thereof shall not be pald within the
time specified above, the Secretary of the Commissicn is hereby

ordered and dirccted to prepare an appropriate order or orders
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of arrest and ccmaitment in the name of the Rallroad

Commiseion of the State of California, directed to the Sheriff
of the City ané County of San Francisco, to which shall be at-
tached and zade a part thereof a certified copy of thie opinion,

findinge, and Judgment.

IT IS EEREBY FURTHEZR ORDERED that this opinion, findings,
and judgment shall bec 'me effective twenty (20) days after per-
eonal cervice of a certified copy thereof upen cald Daniel

Scoble.

The feregoing opinien, fincinge, and judgment are here-
by approved and ordered filed as the opinion, findinge, and
Judgment of the Rallroad Commiselon of the State of California.

( Dated at San Francicsco, Californiz, thig ,E£ day of
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