Declision No. J4lim77

ILROAD COMMISSION OF THE STATE OF CALIFORNIA
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In the Matter of the Investigation on )
the Commission's own motion into the )
operations, rates, charges, contracts, ) Case No. 4327
and practices of FRANX SFINGOLO. %

JOSZEPE C. TOPE, for raspondent.

BAKZER, COMMISSIONZER

QPINION AND ORDER

This proceeding was instituted by the Commission on its
own motion for the purpose of determining whether or not Frank
Spingolo, hercinafter espondent, has been operating as
a hizhway common carricr bYetween Stockton sand territory proximate

hereto, on the one hand, and San Francisco and Qakland, on the
other hand, without a certiflcate of publlic convenlence and
necessity or other operative risht thereflor. Publlc hearing was
had on July 8, 1940, in San Francisce, and July 25, 1940, in
Stockton, and the matter was Culy subnmitted on briefs and is now

ready for declsion.

during the scason from April or May to
September or October of cach year since he entered the trucking
business in 1932, respondent, whose main office is in Oaxland,
has regularly engaged in transporting Iresh fruits and vegetables

from the Stockton area to San PFrancisco and Oakland by means of
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movor vehlcles over U. 3. Eighway S0, his trucks leaving Stockton
between 5:00 and 10:00 p.m. cach day except Saturday and arriving
in San Francisco and Oskland early the rollowing morning. He

holds a radial highway cormon carrier permit, issued on Decembder 16,
1935, and a highway contract carrier permit, Iissued on Avgust 16,
1938, dbut possesses no certificate of pudblic convenience and

necessity to operate as 2 highway common carrier.

Rospondent contends that he has been operating as a high-

way contract carrler, and that he has transported only such property

as has been tendered to him by his father, Victor Spingolo, who is

a fruit and vegetable broker and has a place of business in Stockton
on the premises of thoe San Joaquin Marketing Association, where ocach
day numerous growers market their produce. Thls place of dusiness
is also wsed by respondent as nis Stockton terminal. The property
which passes through or is handled from Victor Spingelo's place of
business conslsts of two types, which may de described as follows:
(1) produce which he has purchased pursuant to orders from San
Franclsco and Oakland wholesale dealers, and (2) produce which is
left at his place of business by various growers to be sent to such
dealers on consirnment. e »ocelves no compensation with respect
to the second type, and apparently accepts the shipments merely so
that his son, respondent, may obtain the hauling thereof. Res-
poncent transperts the comsignment shipments to San Francisco and
Oaklaend wholesale houses specified by Victor Spingolo.  The bill-
ing names the respcctive growers as the shippers, and the consign-
ces advance respondent's frelisht charges and deduct them from the
remlttances to tho growars. With respect to the other class of
shipments, 1t appears that Victor Spinsolo recelves orcders from

varlous 3San Francisco and Oakland dealers to purchase spocificd
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kinds and quantities of produce, and that he thereupon consummates
purchases with varlous growers at stated prices and tenders the
property to respondent for transportation. The billing on such
shipments likewise shows the growers as the shippers, and the
frelght charges are collected from the consignees, but the latter
do not Cecduct tae same from their remittances to the growers;
rather, they issue checks to the growers in amounts based on the
purchase price, and also pay a commission to Victor Spingolo for

obtalininz the produce.

It is undisputed that respondent has transported all ship-
ments handled by Victor Spingolo iIn either of the ways described
above, and that Victor Spingolo has always accepted all consignment

shipments which have been left with him by the public in general

for transportation to San Franclzco and Qakland. According to

Victor Splngolo's testimony there are approximately thirty or fortr
growers {rom whom he has regularly both bought fruit and accepted
consignment shipments, and an additional twenty-five or thirty
growers ecach year from whom consigrment shipments have been ac-
cepted infrequently. Thus it 1= apparent that respondent's ser-
vice not only has been avallable to the general pudblic dut hes

actually been used by a larze number of shippers.

Respondent's contention that so far as he knows he has
always transported property only for his father, Victor Spingolo,
Is not supported by the evidence. To begin with, respondent's
b1llling names the various growers for whom consigament shipments
are hauled as the shippers, and responcdent admlittedly has known
that such shipments are on consisnment and that the freight charges
are ultimately paid by the growers. Secondly, the evidence shows

that during a convorcation wiltl Crififiths, Supervising




Inspector in the Commission's Division of Investigation, respond-
ent named from memory st least seventeen growers for whom he stas-

ed he was transporting property. Furthermore, in 1938 respondent

Tiled with the Commission a schedule In which he named ten growers

wiua waom he purported to have STansportavion OOHUI‘&CDS and he

admittod on the witnes:s stand that he had tranzported property for
between the polints in question. Norecover, rospondent had
n advised by Griffiths on three occasions during 1938 ané 1939
since the growers controlled the routing and paid the trans-
portatlon charges on their consisgmment shipments, they wero the
persons for whom the scrvice was beinzy performed, and that res-
poncdent shouvld restrict hic scrviees o a limited group thereof
{f he desirced to operate as o hlgnway contract carrier. ©inally.
he admitted that hiz father had entered into transportation con-
tracts in respondent's behalfl and was In charge of his Stockton
opcrations. These facts cloarly show that respondent knew he wao
transporting property for the public generally rather than merely

for his fathor.

Respondent further contends that cvon though the con~
signment hauling was performed for a large rumbor of shippers, 1t
constituted only & negligiole portion of als business, that the
sreat bulk of the property tronsnorteld was ownmed and carried for
his father, and thaet he should accordingly te held to be a high-
way contract carricr. In this coancction Victor Spingolo
testificd that only five or tun per cent of the shipments he
handled weore on congsisnment. witnoss Griffiths testifled, on

r hand, that Victor Spingolo had told alm in 1939 that
the consigmment traffic constituted clizhly over half of his

business, and this was corroborated by Victor Spingolo's records
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for June 25 and 26, 1940, whlch showed that swenty-Lfive of the
forty-five shipments nandled on thosc days wexre on consignment.

Yo other evidence was introduced in this regard. Irrespective of
tne percentage of the conslgnment shipments, however, the record
slows that they were svpstantial in guantity and that they were

transported for mere than sixty growers annually, without any at-
tempt beling made to withlold respoadent's services from the public
goenerally. Turthemm 1v i ontircly clear that the prop-
orty which Victor Spingolo "oupchased” was owned BY and transport-
ed for him. While he te2 fied that he purchased such property

1n his own behelf and later resold 1t ©o 3an Francisco and Oskland
dealoers, he was quoted by Griflfiths as waving stated previously
that he made such purchases only as an agent for the San Francisce
and Qaklanc desalers circumstances of the purchases would
tend %o suppor:t this latter view. Victor Spingolo made the pur-
chases pursuant to orders [ron San Francisco and Oskland; the
growers recelived the purchase : aireetly from the San Franclsce
and Oskxland cealers, not Irom i » Spingolo; respondent col-
lected his frelipht charges Spom gush dealers rather than from
Vietor Spingolo; and the la ttopr rocelved what ne described as a
"eommicssion' from the dealers. while these facts indicate that
responcdent prodably transported such shipzents for the San

Francisco and Oalland cealers rather then for his father, the re-

cord i mot sufficiently clear to justify a finding to that effect

nor 1s such a finding necessary since the evidence relating to thl
consizament hauling o 3¢ A ¢ conclusion that respond-
ent held his services out to thc censral pubdlic ang, accordingly,

was o cormon carrier.

tnece respondent had operated regularly as a common care
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rler betweer the points In question, over U.S. Hishway 50, he Is

a hishway common carrler within the purview of Section 2-3/4 of
the Pudblic TUtlilitles Act and snould Ye ordered to ceace and desist
»om such operations unless and until ho obtains a certificate ¢f

public convenience anc neccssity thereflor.

An order of tho Commission directing that o carrier cease
and desist from an unlawful operation iIs in effect not unlike an
injunction by a court. A violatlion of such order constitutes &
contempt of the Commission. The California Constitution and the
Public Utilities Act vest the Cormission with power and authority
to punisi for contempt In the same nonner and to the same extent
as courts of record. Ia the event o party is adjudged gullty of
& contempt he may bYe fined in she amount of $500.00 or imprisoned

for five days, or both. C.C.P. Sec. 1218; Motor Freight Terminal

Co. v. 3ray, 37 C.R.C. 244; re Zall & Hayes, 37 C.R.C. 407;

Wermuth v. Stamper, 76 C.R.C. 408; Piloncer Express Co. v. Keller,

33 C.R.C. 571.

Public hearings heving been neld in the above-entitled
proceeding, evidence having d2en recelved, and the matter having
been duly submitted, I hercdby find tlhat respondent, Frank Spingele,
hes been ovming, controlliry, cperating, and managing auto trucks
used in the dbusiness of tr of property 25 a cormon
carrier for compensation over +4ie public highways of this state
between fixed terminfi, to-wit, 3tockton and territory proximate
thereto, on the one hand, and 3an Franclsco and Oakland, on the

other hand, and over a regular rcute, to-wit, U.S. Highway S0, as

a highway common carrier 28 de Section 2-3/4 of the Public

Utilities Act, and was ensayed in such operation betwoen May 1 and
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July 24, 1940, and T i 1y > o September, Inclusive,
annually from 1932 - without first having ob-
tained from the Commisslon o certificate of publilc convenience and
necessity therefor and without having a prior rizht to do so re-
sulting from a good-~lalth hishway common carrisr operation conduct-

ed on July 26, 1917, and continuously thereaftoer.

The following form of order Ls recommended:

g 2 D R

I? IS HEREZ3Y ORDINID from the foregoing findings of fact
that respondent, FRANK SPINGOLO, ceasc and desist from conducting,

directly or indirectly or by any subterfuge or cdevice, any and all

operatlions as a hishway common carricer as defined in Section 2-3/4

-

of the Public Utilitiecs Act over the public highways of thls state
between Stockten and the rural ares proximate thereto, on the one
rand, and San Francisco end Qakland, on the other hand, unless and
wntil he Lirst obtain from the Ruilroad Commission a certificate of

Putlic conveonience and necessity authorizing such operations.

IT IS EZRIZBY FURTITIR ORDZRID ¢t the Secretary of the
Rallroad Commission causc a certifie of this decision to be
porsonally served upon responlent, Frank Spingolo, and this opinion
and order shall become cffective twonty (20) days after the date of

gueh service.

The foregolng opinion and order ore herceby approved and

orderod filed az the opinion and order of the Railroad Comalssion




the State of California.

Dated at San Francisco, California, this

February, 1941.
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Cormlissioners.




