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Decision No. LT

REFORZ THE RAILRCAD COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of the Application of LEE )
3. BAWKINS, an individual, to sell, and )
. READER TRUCK LINZS, a corperation, %o )
purchase, and automobile freight line ) Application
operated between San Luls Obispo, Fresno, g No. 23593
)
)
)

R
fo

P~
SR
v T S
LUJL\..L’\’:%

and E1 Centro, and points intermediate
thereto, also points reached by tap lines,
and Los Angeles, Moneta and Wilmingtor,
California.

ARTHEUR Z. GLANZ and PHIL JACOBSON, for
Applicants.

WALLACZ K. DOWNEY, for Pacific Freight

Lines and Keystone Zxpress System,
Protestants.

BY THZ COMMISSION:

OPINIOQN

In tais matter authority is sought by Lee B. Hawkins
to sell and transfer to Reader Truck Lines, a corporation, and
by the latter to purchase ané acquire from the former an oper-
ative right to engage in the transportation of certain commodities
as a highway commen carrier between Los Angeles, Wilmington and
Moneta, on the one hand, and other peints presently to be des-

ecribed. The agreement of sale specifies a purchase price of

$l,OOOEl)Pacific Freight Lines and its affiliate, Keystone EXpress

System, protested the granting of the application, contending

+hat the service had been abandoned.

(1) By Decision No. 33569, dated October 1, 1940, on Application
No. 23511, Pacific Freight Lines and Keystone Express Systen
were authorized to merge, the surviving corporation being
kxnown as Pacific Freight Lines. The latter, therefore, has
become the sole protestant in this proceeding, and it will
be eonsidered as such.
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A public hearing was had before Examiner Austin at Los
Angeles on September 26 and October 7, 1940 when evidence was

offered, the matter submitted, and it is now ready for decisiocn.

The operative right sought to be transferred was created
by Decision No. 18150, dated March 31, 1927, on Application No.
1085952) Here the Commission granted to Lee B. Hawkins, one of
the applicants herein, a certificate of public convenience and
necessity authorizing the operation of an °§:S§ll service as a
highway common carrier for the transportation of certain named
commodities in minimum lots of three tons between Los Angeles,

Wilmington and Moneta, on the one hand, and points designated on

seven distinet routes (including intermediate points) and within

(2) By Decision No. 18190 Eawkins was authorized to engage in
The operation "...of an automotive freight service, on demand,
for the transportation of steel, tanks, lumber, cement, sand,
rock, stueco, wallboard, doors, windows, roofing, builders
hardware, hollow conerete blocks and tile, pirpe, tubuwlar
goods, oil well supplies, seeds, vegetable and fish olls and
commercial fertilizer between (a) Los Angeles, Wilmington
and Moneta and route 1-7, inclusive, as follows, (1) San Pedro,
Wilmington, Compton, Watts, Huntington Park, Sherman, Beverly
Hills, Sawtelle, Santa ionica, Ocean Park, Venice, Playa Del
Rey, ElL Segunde, Manhattan Beach, Hermesa Beach, Redondo
Beach, Clifton, Harbor City, Torrance, Moneta, Gardena, Cul-
ver City, and Palms, (2) Clearwater, Downey, Santa Fe Springs,
Los Nietos, Norwalk, Artesia, Buena Park, Fullerton, La Habra,
Brea and Walnut, (33 Alramdbra, Pasadena, Altadena, Arcadia,
Sierra Madre, Monrovia, Duarte, Azusa, Glendora, and Clare-
mont, (4) Montebello, Whittier, Bassett, Baldwir Park, Covina,
San Dimas, Z1 Monte, Puente, Pomorna, Ontario, Riverside, Colter
Redlands, Yucaipa, Beaumont, and Banning, (53 Long Beach, Seal
Beach, Sunset Beach, Westminster, Huntington Zeach, Newport
Beach and Laguna, (é) Anaheim, Olive, Santa Ana, Orange and
Irvine, (7) Glendale, Hollywood, Burbank, San Fernando, New-
hall, Saugus, Castaic, Palmdale and Lancaster; and fruit
between points designated in (a) and points in routes 1, 2,
and 73 and hay and grain between points designated - in (a) and
points in routes 1 and 2; and flowers between points desig-
nated in (a) and point in route l; and the intermediate
points in (a) and routes 1-7, inclusive, belng included, and
an area of 5 miles on each side of the route traversed, move-
ments to be over the most direct and practical route; and all
novements must have their origin or destination in points des-
ignated in (a), and =zinimum load will be 3 tons, except that
weight rsstriction will not apply to the return of empty con-
tainers.
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a lateral zone extending five miles on each side of the routes
traversed. The points and routes are deserived in the margin.
Tith the Commission's sanction, Hawkins transferred this operative
right to Puckett Freight Linec, Ltd., and subsequently reacquired

(3)
it.

-

Under this certificate all shipments were required to
originate at or de destined to Los Angeles, Wilmington or Moneta.
Between these points and points on the seven routes, Hawkins could
engage in the transpertation of steel, %tanks, lumber, cement, sand,
rock, stucco, wallboard, doors, windows, roofing, duilders’ rard-
ware, hollow concrete blocks and tile, pipe, tubular goods, oil
well supplies, seeds, vegetadble and fish 0ils and commercial
fertilizer. Fruit, hay and grain, and flowers could be transporie
only between Los Angeles, Wilmington and Moneta and points on

certain of thece routes.

Protestant contends that Hawkins has abandoned service
over this operative right as 1o all authorized commodities except
lumber, and that since the certificate was, therefore, subject to
forfeiture he should not be permitted to transfer it. Applicants
assert, on the other hand, that Eawkins has provided facilities
and equipment adequate for the maintenance of this servlice; that
ne was financially able to conduct it; that he has held himself
out through the pudblication of tariffs, the distribution of
advertisements, and the solicitation of business, as ready and

willing to furnish this service; that he actually has transported

(3) Purswant to Decision No. 23323, dated February 27, 1931,
on Application No. 17109, this operative right was trans-
ferred by Eawkins to Puckett Freight Lines, Ltd, TIre
Jatter transferred it back to Hewkins under authority of
§QCi§%§SANO' 24744, dated May 2, 1932, on Application
NO. .
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all shipments offered within the scope of nls operative right;
that he has never refused to handle any such shipments; and that
the Commission has recognized and dealt with him as a highway com-

mon carrier in good standing.

The purchaser and proposed grantee of this certificate,
Reader Truck Lines, a Californla corporation, has long operated as
a highway common carrier. It is qualified by experience and has
the firnancial ability to provide an adequate serviece were it per-

mitted to acquire the operative right.

For twenty-eight years, Hawkins has been engaged in the
lumber business at Moneta where he has maintained headquarters for
both nis lumber and his ¢transportation activities. He has opera-
ted five trucké?) which were ample to meet the demands upon hin.
His financial resources, it appears, were adequate to permit him

t0 continue this service.

Fawkins contends that by various means he

has endeavored to atiract public attention to his transportation
business. He has published and filed with the Commission tariffs
prescribing rates between the points and upon the commodities
named in his certificate. A telephone has been maintained at his
office where those desiring to use his service could communicate
with him. ©Signs have been posted upon the outside of his head-
quarters announcing that he was engaged in for-hire trucking.
During 1939 and 1940 ne distributed calendars advertising both

the trucking and the lumber business.

(4) EHawkins' annual reports for 1938 and 1929, respectively
(received in evidence by reference) disclose that in 1938
he operated in this service 5 trucks, 1 tractor, and 3
trallers; in 1939, he used 5 trucks.
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Certain obligations resting upon him as a carrier,
Hawkins testified, had been observed. Ke has filed and published
tariffs naming rates; he has filed with the Commission annual
reports; he has deposited with the Commission evidence of adequate
insurance protection as required by our General Order No. 91; and
he has pald all taxes and license fees levied or imposed upon the
transportation business or upon the property devoted to that

purpose.

Applicants assert that the Commission has definitedly
recognized Eawkinc' status as a highway common carrier. Recently,
it appears, a judgment was recovered against him by the Commission
for a penalty in the sum of $75. This actlon grew out of Hawkine'
failure to observe the provisions of a rate order requiring the

apendment of his tariff.

The service, Hawkins testified, always had been avail-
able to his patrons upon demand. He stated he had never refused
to accept or transport any authorized commodity. Admittedly, he
hashauled practically nothing but lumber, though, he stated, he
had solicited some other commodities. He testified zenerally he
had hauled other traffic but was unable to describe it with par-

ticularity or point to any specific instances.

Pursuant to the stipulation of the parties, there was
submitted, following the close of the hearing, a statement based

upon Hawkins' records showing in detail all the shipments he had

(5) This action (People v Hawkins, No. 289,805) was commenced
August 9, 1939, in the Superior Court, at San Frarcisco.
The Commiscion sought to recover a penalty, under section
76, Public Utilities Act, because of Hawkins' failure to
publish ané make effective certain tarif{ amendments, as
required by Decision No. 31606, as amended, in Case 4246,
rendered December 27, 1938. (41 C.R.C. 671, 728, 731)
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transported under this certificate between January 1938 and
September 1940, inclusive. Much of the tonnage originating at
Wilminzton apparently moved in interstate commerce; in fact,
applicants were unahle to distinguisk the interstate from the
intrastate business. Making due allowance for traffic moving
wholly within a municipality (which could have been handled by
Hawkins only as a city carrie§§)and assuming that all this traffic
was intrastate, it appears that during a period of thirty-three

months Hawkins handled a total of 586 shipments. Of the total
606 shipments described in Exhidit No. 4, 596(g§nsisted of lumber;

the remaining 10 comprised various commodities.

Do the facts established of record, warrant the conclu-
sion that Hawkins has partiallyv abandoned the service he was
authorized to conduct? The evidence clearly shows that during the
past three years he was engaged in the transportation of lumber
exelusively. This appears from the statement submitted, which

discloses that cduring this period the quantity of other traffic

(6) Exhibit No. 4 indicates that between January 1938 and
September 1940 Hawkins handled a total of 606 shipments.
Thls included shipments moving wholly within munieipalities
as follows, viz: Long Beach 19, and Hawthorne 1, aggregat-
ing 20. Assuming that remaining shipments were made between
points of origin ancd destination authorized by the
certificate, 1t appears that during this period Hawkins
handled 586 shipments under his certificate. The Commis-
sion's records disclose that applicant Lee B. Hawkins and
Jessie G. Hawkins hold radial highway common carrier permit
No. 19-7196 which was issued to them as copartners doing
buciness as Eawkins Co. ILtd. This was received in evidence
by reference.

The ten shipments referred to consisted of the following
commodities: hray 2, bentornite 1, cement (concrete)
blocks 2, cement 1, cauliflower in bdarrels 2, cauliflower
1, oil well supplies 1. (Under his certificate, Hawkins
was not auvthorized to transport cauliflower. It may be
assumed that this was hancdled under his radial highway
common carrier permit.)
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handled was infinitesimal. It is true that Hawkins' testimony,
ctanding alone, might indicate that a larger proportion of other
commodities were transported, but this is outweighed by the state-
rent, which rests upon the freight bills he produced and which
consequently must be accepted as accurately measuring the scope

of his operations.

We are not convinced that Hawkins has conducted this
business as a common carrier of property other than lumber. Any
genuine attempt to provide a general transportation service, as
contended by Hawkins, undoubtedly would have generated a substantial
volume of traffic. The circumstance that he was engaged in business
as a lumber distridutor appears to have led him to confine his

common carrier activities to the transportation of that commodity.

It is true that Hawkins was obligated to operate only
when there was a demand for the service, and to transport only the
freight actually tendered. But a mere passive willingness on his
part to accept commodities other than lumber is not sufficient to
establish a public offer to engage in the transportztion of these
geods. This iz true notwithstanding the fact that Hawkins main-
tained a terminal, provided eguipment, and had adequate financial

resources to handle these commodities had they been offered.

Though the tariffs filed by Hawkins prescribed rates on
all these commodities, this circumstance, though it may have
indlcated a willingness to handle thea, does not of itself estab-
lich a holding out to perform the service. Coupled with the tariff
flling must be active and continuous efforts to secure the traffic.

As we have sceen, this was not proved to our satisfaction.

The penalty sult did not affect Hawkine' status as a car-

rier. Though it may well be doub%ted whether the Commiszion by swcha step

-7-
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could estop itself from questioning the legality of a carrier's
operations, we are satisfied'%hat it has not done so here. The
action was brought because of Hawkins' failure to amend his tariff
in obedience to the order rendered in a proceeding establishing
certain rates. There the issue involved the disobedience of a
rate order; it was wholly unrelated to the scope of the carrier's

operations.

In the light of the showing that Hawkins has partially
abandoned hils operations--and such is the conclusion we have reached
upon this record--should we approve the transfer sought? S@ould
the operative right be transferred, subject to limitations under
waich it would Ye confined hereafter to the transportation of

lumber?

We have hitherto declined to sanction the transfer of an
operative right shown to have been abandoneg?) The Interstate
Commerce Commission also has expressed similar views. Where a
motor carrier nhad wholly abandoned its operations, that Commission
withheld approval of a transfer following the sale of an operative
right purporting to have been made by the carrier's trustee in
bankruptey. Within the meaning of section 213, Motor Carriers’ Act
(49 U.S.C.A. Sec. 313), an cperative right tainted with this
infirmity may not be considered ac "property" susceptidble of

conveyance. The opinion declares that:

(8) 1In the following decisions we disapproved the transfer
of an operative right, where it was shown that the
carrier, without authority, had abandoned service,
viz: Re California National Bank of Modesto,

19 C.R.C. 702; Re California Transit Co,, 21 C.R.C.

211, 215; Re J. R, Martin, 28 C.R.C. 210, 213;
Re Western Motor Transport Co., 31 C.R.C. 690, 707.
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"...A motor carrier is one which engages in
the physical performance of transportation for
compensation in interstate or forelgn comuerce
and discharges ite duties in that regard te the
shipping public by moving traffic offered; and
when such a carrier abandonc such performance
ithout present intention of resuming same, it
thereupon ceases to have the status of a motor
carrier. :

"We conclude that the actwal performance
of trancportation in interstate or foreign
commerce is a prerequisite to the existence of
a motor carrier within the meaning of the
definition in section 2173 (a) (1l6); and that
the pocsession of such a golng-business status
by a prospective vendor or company of which
control is sought must be established as a
pr;r?quisite to our jurisdiction under section
213.°

Andrew B, Crichton ot al-~Purchase-~C. Lewis
Tavine, Inc. etc. No. MC-F-1116, 35 M.C.C. 661-663

In short, actual c¢peration is not a mere appurtenance
to an operative right; it is an essentlial ingredient of the right
itself. And where such operation ceases, without authority, the
operative right has become impaired(gg such a degree that it may

no longer be the subject of transfer.

(9) In a recent decision we thus expressed our views:

"As indicated at the outset of this opinion, a further pur-
pose of the investigation is to determine whether or not
operating rights should be revoked in instances where the
respondents discontinued or suspended service without
authority from the Commission. In treating this phase of
the investigation consideration must be given to the fact
that in acquiring operating rights, whether by prescription
or certification, each carrier acquiring righ%ts undertook
to serve the pubiic in a particular field. It follows
that after assuning an obligatlion to render service in
order %o secure operating rights carriers should not be
permitted to withdraw entirely or partially from the field
of service undertaken without forfeiting theilr rights to
render the withdrawn service, unleszs public interest 1is
best served by temporary suspension of service, and then
only after securing appropriate authority from the Commis-
sion. Suspension of service with no intention of re-
establishing it constitutes abandonment of operating
rights, and, clearly, rights so relinquished should be
revoked, ® * ¢

Re Operations of Vesgels (Decision No. 33548) 43 C.R.C.

50, 53. 3ee also: Re Vesgel Garriers (Decision No.
28é83) 3% C.R.C. 429, 432, 433, 434; Re Vessel Operative
Rishts. (Decision No. 29778) 40 C.R.C. 493, 496.
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If total abandonment of service results in the loss of
an operative right, then for the same reason, partial abandonment
accomplishes ar extinguishment of the right to the extent it has
not been exercised. In this respect, the holder's privileges
as a highway common carrier muct be regarded as having been

limited and curtailed.

From the record, 1t appears that public convenlence
and necessity require the continuance of the lumber hauling.
This 45 so0 because of the long continued use of this service.

It seems to meet a definite need.

We are disposed to permit the transfer of the operative
right 4f 1t be limited hereafter to the transportation of lumber,
However, we shall require, as a condition to the granting of
such authority, that the applicants consent to the transfer on
this basis, and that Hawkins, the seller, cancel all tariff
rates and provisions relatirng to the movement of commodities
other than lumber. Since our order is permissive only, such
action on the part ~f the applicants would be wholly voluntary.
But should their approval be withheld, the application will stand
denied in its entirety. aAn order will be entered acnordingly.

Reader Truck Lines is hereby placed upon notice that
"operative rights" do not constitute a ¢lass of property which
should be capitalized or uced as an element of value in determin-
ing reaconadble rates. Acide froz their purely permissive aspect,
they extend to the holder a full or partial monopoly of a class
of business over a particular route. This moncpely feature may
be changed or destroyed a2t any time oy the state which is not in

any respect limited to the number of rights which may be given,.
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Application having been made as above-entitled, a pub-
lic hearing having been had, evidence having been offered, the
matter having been duly submitted, and the Commission being now
fully advised:

IT IS HEEREBY ORDERED that Lee B. Hawkins be and hre
hereby is authorized to sell and transfer to Reader Iruck Lines,
a corporation, and the latter heredy is authorized to purchase
and acquire from the former, the operative right created by the
certificate of public convenience and necessity granted to sald
Eawkins by Decision No. 18150, dated March 31, 1927, on Applica-
tion No. 10859, in accordance with the terms of the agreement, 2
copy of which is attached to the application herein and referred
to therein as Exhibit "A"; provided that said operative right
shall be and it hereby is modified and amended so that it shall
be limited hereafter to the transportation of lumber only between
the points specified in said Decision No, 18150. Such authority
is granted subject to the following conditions:

(a) That within thirty (39) days from the effective date
of this order, the applicants Lee B, Hawkins and
Reader Truck Lines shall severally file with the
Commission a consent, in writing, to the modifi-
cation of said certificate limiting it to the
transportation of lumber only; and sald Reader Truck
Lines shall within said period, file with the Con-
mission a written acceptance of sald certificate as
o modified and amended.

That witkhin thirty (37) days from the effective date
of this order, applicant Lee B. Hawkins shall file
with the Commiszion, upon not less than five (9)
days' notice %o the Commission and the public, 2
supplement to the tariffs on file with the Commis-
sion covering the service given under the operative
right herein involved, cancelling all rates and pro-
visions relating to the transportation of commodities
other than lumber.

IT IS HEREBY FURTHER QPDERED that ir the event said

applicants Lee B, Hawkinc and Reader Truck Lines, a corporaticn,

11~
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or either of them, should severally fail to file, within the time
herein designated, the consent to said modification of said cer-
tificate, the acceptance of said certificate as modified, and
caid tariff supplement, as hereinabove provided, the application

herein shall thereupon be and it hereby is denied.

IT IS HZREBY FURTHER ORDERED that in the event said
applicants Lee B. Hawkins and Reader Truck Lines should sewverally
file said consent to such modification of said certificate,
said acceptance of said certificate as nmodified, and sald tariff
supplement, within the time herein designated, as hereinabove
provided, the said application shall be and it heredy 1s granted,
subject, however, <o the following additicnal conditions:

1. The authority herein granted shall lapse and be void
if applicants shall not have complied with all the con-
ditions within the periods of time fixed hrerein unless,
for good cause chown, the time shall be extended dy
further order of the Commission.

2. The consideration to be paid for the property herein
authorized to be transferred shall never be urged before
this Commission, or any other rate fixing body, as a
measure of value of said property for rate fixing, or for
any purpose other than the transfer herein authorized.

3. Applicant Lee B, Hawkins shall within thirty (30) days
after the effective date of the order herein, and upon not
less than five (5) days' notice to the Commission and the
public, unite with applicant Reader Truck Lines in common
supplement to the tariffs on file with the Commission
covering the service giver under the operative rights here-
in authorized to be transferred, applicant Lee B. Hawkins
withdrawing, and applicant Reader Truck Lines accepting and
establishing such tariffs and all effective supplements
thereto, subject to the conditions hereinabove set forth.

4, Applicant Lee B. Hawkins shall within thirty (30) days
after the effective date of the order herein, and upon not
less than five (5) days' notice to the Commission and the
public, withdraw all time schedules filed in his name with
the Railroad Commission and applicant Reader Truck Lines
chall within thirty (30) days after the effective date of
the order herein, and upon not less than five (5) days'
notice to the Commission and the public, file in tripli-
cate, In its own name, time schedules covering service
heretofore given by applicant Lee B. EHawkins which time
schedules shall be satisfactory to the Railrocad Commission.
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5. The rights and privileges herein authorized may not
be sold, leased, transferred, nor assigned, nor service
thereunder discontinued, uniess the written consent of
the Railroad Commission to such sale, lease, transfer,
assignment or discontinuance has first been obtalned.

6. No vehicle may be operated by applicant Reader Truck
Lines unless such vehicle is owned by said applicant or
is leased by it under a contract or agreement on a basis
satisfactory to the Railroad Commission.

7. Applicant shall, prior to the commencement of serve-
ice authorized herein and continuously thereafter, comply
with all the provisions of this Commission's General
Order No. 91.

The effective date of this order shall be twenty (20)

days from the date hereof.

Dated at San Francisco, California, this

Py

(‘f
ﬁ/ﬂcédd-fu‘___y 1941.
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