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Application No. 22432

)

R. W. DUVAL, for the Appllcant.
H. ALBERT GrORGE, City Attorney,
and CHARLES R. SCHFANFNBERCG,
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3Y THE COMMISSION:

Pacific Gas and Electric Company secks & certificate
authorlzing It to exercise the franchise rights granted by the
City of Alameda, Ordimance No. 665 ¥.5., for the distribution of
gas within sald City.

Appllicant has rendercd gas service within the City of
Alameda for many years, claiming the right so to do under a so-
called comstitutional franchise by virtue of 3Sectlon 19 of
Article XI of the Constitutlion, and also by an lndeterminate fran-
chise obtained by onc James L. Bissell in 1876 and later trans-
;erred to applicant. However, to mect the demand of the City and

to eliminate any uncertainty as to the company's right to malin-
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tain facilitics in the strcets for the distrioution of gas for all
purposes, 1t has obtalned this new franchise %o run for 2am inde-
tcrminate perliod. Thls franchise was grantcd under the gencral
Franchlse Act of 1937 and provides for the pzayment of an annual
fee equivalent to one per cent of the raevenues obtained from the
sale of gas for all purposes. The sum paild therefor was $7,500.
It is cvident that a certificate should issuc authoriz-
ing the exercise of the rights 2nd privileges granted by such
franchise. The amount paid for the franchise, although seemingly
reflecting 1n part the City's claim for use of the streets In
prlor years, must nevertheless be taken as the consideration paid
for the franchise itself. It [s contemplated by the Franchise Act
of 1837 and by the uniform 3ystcm of accounts prescrlibed by the
Commission that any sum paid in consideration for such a franchise
wmay be¢ entered sy the utility as a charge against its flxed capital

accounts.

A public hearing having been had upon the above entitled
application, the matter having pbeen fully considered, and

It appearing, and being found as a fact that public coun-
venlence snd necessity so require, Pacific Gas and Electric Com-

pany is hereby granted a certificate to exercisc the rights and

privileges granted it by the City of Alameda under Ordinance

No. 665 N.S., provided that no claim of value for either such
franchise or the authority herein granted in excess of the actual

cost thereof shall ever be madec by grantee, its successors or
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asslgns, before this Commission or vefore any court or other pub-

lic body.
The authorlity herein granted shall become effective on
the twentieth day after the date hercof.

Dated, San Francisco, California, this “EL day of
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Although I recognize thet continued sorvice of gas in Aleameds
is o public nocossity, and that & certificate for the exercise of fran-
chise rights to furnish suck service should be granted, I believe that
the Commission should first determine whether tize terms wpon which the
frorcchise was acquired were oithor necessary or proper. i therefore
dissont from the maejority opinion and order in this case.

Tho Commicsion cannot in oquity as between communities prop-
orly pormit the Lnclusior in tko fixed capitel =ccount of the applicant
or in its rate base of the toial amount of tho paymunt of $7,500 mede
to the City of Alameds az tho purchase price of the {ranchise.

The records of the Commission, covering hundreds of franchises
which have Boen gecured in Californis under circumstiancos whero the ques-

tion &8 to damages for prior illegal uso of tho streoects was not at issue,

show that tho ordimery coct of obteining a franchise scldom oxcoeds $600

and averagos locc than §300.

It ic obvious thut to do Justice os betwoon communitioes pey=
nonts made in ono commumity in sottlomoent of past controversies mey not
fuirly be included in tho fixed cupiisl accountc nor in the rate basoe of
tho compeny's toial cystom=wide oporations and thuc bocomo & durdon upon
ratc payors in othor communitius where cuch issugs wore not involvoed.

In order to aveid tho ustablichument of & procedont vhich might
encourage communitics in the futurc to oxact arbitrary paymorts =5 &
condition to the granting of franchices, this Commission should at this
timc by appropriate procodury conduct &n investigation inte all of tho
aspocts of this prodlcm and detorminy o poliey with rospect to all sueh
poymonte, Thiz procodure would cppowr to bo perticularly importunt now

baceuss othor spplications for cortilicctes 4o oxoreisv fronchiso rights,




involving similar and lurge payments of unueual nature, are pending be-

fore this Commission.
Until en investigation is conducted and = general policy

adopted with respect to proper payments for franchises I do not believe

that & certificate should isgue in this case.
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I dissent.
Althougn I reclize that Pacifie Gus and Electric Company
needs & certificate of public convenience and necessity if it

is to continue to conduct its s distributing opérations in

B82S
Alameda, I cannot join in the foregoing opinion and order becuuse

I believe it fails to pass on two fundamentzl lssues involved in

of the rignt being granted to
and (2) the cost of the franchise
and whether the utility should e allowed to consider all or any
part of the sum 1t alleges it pald therefor as a capital invest-~
ment.

Fallure to pass on the first of these guestions may make
the Commission a party to what I snould consider z misrepresenta-
tion to the Investment officials of other states, and failure to

ispose of the other (or to reserve the right to dispose
of it later) will tend to maXe it »ossible for the applicant
to cha ge higher rates for 1ts gas service than I believe it
ntitled to. The amount paid in connection with the obtaining
of this franchise, £7500.00, is not necessarily enough ©o
appreclably affect elther system rates or those in Alameda, but
the total amounts which utilities will willingly add to "rate
base™ when they should be considered as operating expenses or
not exvended at all, will increase raves (or prevent reductions
which might otherwise be mide) unless controlled and regulated.

Close serutiny of every such item is therefore necessary.




The sum of £400,000.00 is invelved in the San Fraacisco
applications decided contemporaneously nerewith (Pacific Cas and
Electric Company to exercise franchilse granted by 3ill No. 325,
Orcdincnce No. 413 (series of 1939), of the City and County of
San francisco, Application No. 23583; Pucific Gac and Electric
Compeny to exercise franchise granted by 311l Jo. 326, Ordinance
No. 414 (series of 1939) of the City and County of San Francisco,
Application No. 23584).

L. The forezoing order : to grant to the utility
a certificate "to exercice the rica orivilege grented it
by the City of Alamedaz under Ordincnce No. 665 N.S." - in my
opinior a meaningless parase not meeting one of the principal
needs of the applicant Jor the franchise waless emplified or

explained.

The granting nortion of the ordinance in question is as

follows:

"The right, privilege and fronchise, subject to each and
all of the terms and coaditions contiined in this ordinance, is
nercby granted to the Pacific Gas and Zlectric Company, a
corporation organized and existing under and by virtue of the
laws of the State of Culifornisz, nerein referred to as the
'Grantee,!' (a) to use, for transmitting and distributing ges
within the City of Alameds for cnyrand all purpeses other than
those authorized under sald constitutional francnise, all gas
Pipes and appurtenances which now are or may hereafter be law-
fully placed in the streets within said City, and (o) to lay
and use in said streets all pipes and appurtonances necessary

or proper for saiéd purposes.”




A 22&32.

Slsewnere in the ordinance the word "streets” is
defined as follows:

"he word 'streets! mean the public streets, ways,
alleys and »laces {exclusive of perks, playsrounds, school

roperty not constituting pudlic

-

property end other municival
thoroughferes), as the samc now or may hersafter exist within
said Cizy.”

The questiorn involved here includes that of vhether tke
Commission is granting rplicant the right to_cperate in
Alamede or only cenfirming the Clty's grant of the right to
use Lts streets (sudject to whatever operating rights the
applicant now has or may hercefter obtain), snd If the first,
the extent of the opersting right granted.

Applicant alleges in its application in this matier:
"thet while applicant maintains it is ir possession and owner-
ship of velid franchises for the distridbution of gas for all
lawful purposcs in seid City of Alameda, it arpiied for and
obteined the fruanchise graanted by Crédirnsnce No. 665 N,S. of the
Council of the City of Alzuida to more definitely esteblish its
fronchise rights in said City anéd to ennble cpplicant to continue
to quelify its First znd Refunding Mortguge Bonds s legal
investments for savings banks and trust funds; that the laws
of & numder of the stetes of the TUnlted States neornit, under
definite restrictions, the investment of savings bdbanks ard trust
funds iz »ublic utility seccurities; thet vhe luw of the State
of New York, as an exanple, permits investmuntes by savings banks
irn the bonds of gus and electric corporations »rovided, cmong
other things, that 'such corxoranticz shall bhave all frunchises
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necessary to operate in territory in which at lcast seventy-Tive
(75) per centun of its gross incorme ic earned, which franchises
shall either ve indeterminate nermits or agreerments with, or
subject to the Jurisdiction of a »ublic service coxmission or
other duly c¢onstituted regulatory body, or siall extead at least
five vears beyvond the maturitr of such donds ***r. +that the statutes
of other states, such as Pexnsylvania, Coznecticut, and liianesota,
contain substantially the seme »Hrovision as that of the law of

the State of Xew York, ebeve cquoted; that the liassachuscttis
Banking Act c¢ontains like »rovision, excenting that a three year
meriod insteed of 2 five yeer period, bYeyond the naturity of donds
is specified; thet the =ost recent issue of enpvlicant's First

ané Refunding Mortgage Bonds matures in the year 19656 and seid
date is the nost remote maturity date of any issuve of applicant's
said outstending First and Refunding lortgase 3oads; that it is
desireble that said issue of honds, tosethcr with other issues of
applicant's First end Refunding lortgase Sonds »reviously sold,
and those which may lLereafter Y¢ sold, should gualify es legal

investments for saving nxes end trust fuads in as nany states

of tho United Suates os is possible; that by effecting such »urposec,

the market for applicent's bonds 1s definitely droedencd and
apdlicant is enabled to disposc of its said bonds at higher prices
than would otherwisc bo obhtainadle; in other words, tic nmatter of
the legalization of apvlicant's bonds s savings boanks investmeats
nas o definite bearing u»on the cost of moncy to your apvylicant;
that in order to gqualify epnlicnnt's seid last mentiozed First and
Refundizng liortgese 3onds es sevings banks investmeats in the State

o
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A. 22432‘

of New Yorx and certain other states of the United States, it is
essential that your applicant possess the requisite franchises and
franchise rights extendinz to tre year 1971; and that the exercise
by your applicant of the right, privilege and_franchise granted
by the aforementionesd Ordinance No. 665 N. 8. of the Council of
the City of Alameda (which said franchice is indeterminate) to-
gether with other rights, privilesges, and franchises now possessed
and exercised by your zanplicant snd those obtalned and hereafter
to be obtained, 1s essential to cnable applicant to so qualify
its said bonds." (Underscoring supplied.)

In answer to applicant's alleged need (supported by the

testimony in this proceeding) for a right 3o _onerate, the

Commission's orcder grants apnlicant a nmeaningless certificate "te

exercise the right and privilege granted it by tae City or ﬁlﬁWEdd !

I think it is elear taat the City has no suthority to authorize the
utillty o overate. ITS authority is limited to the control of its
streets and public places and the use by the utility thereof.

If 4t be conceded that the majority of the Commission
means by its ambiguous oréer to grant the applicant the right to
operate, we are still faced with tze question of the extent of
the operative right. There is nothing in the order to nmake the
operating right apply to any of applicant's Alaneda facilities
not embraced within the franchise ordinance and the ordinance does
not even purport to embrace facilities other than those M"lawfully
placed in the streets" as defined.

If an operative right is cerzificated, it is limited
Tto that portion of applicant's plant (further limited to "gas pipes
nd appurtenances”) within the public streets, ways, alleys and
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ploces exclusive of nd otliicr zmunicinal »ronerty not

constituting publi

streets (as dofincc), and I belicve tiiet no »o3sidle stretexing
of the wording of this i iz portion of
the utilisy's gec dis
Vet the order is issued lmowing the allscetions
ctivtiorn and from the testimony in > procecding that
epplicant intends to use it for the purmosc pf renrccenting

the wublic officicals of othor stcuc* vhet 1%

necossery to owerate in Alamedes, viiich in ny

fact.
This motver w be further discussced in coancetion with
the diswosition of metition for anmendm
modificavi
Yo. 21744, "Peci
exerelse fronchise grantced it oy Ordinencc o,
of Sunervisors of the County ol licndocino®, now veforc tac
Commission for decision, where the sucstion of the territoria
exteont of the rights granted g3 well as the faellitics covered is
nvolved, and the necessity of the Commiscion's passing on this
question will %o ¢ fully sct forth in connoction with thet
I should ! el ave nremercd crders
iz suvstantially the form of the forcgoirnz order which have

been adonved by the Commission, : the question of the
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nature of the right i ted the utility had not been railsced.

now been »oiscd, wervicularly in cornnection with th

=

irendocino and otker county fronchises, oxndé having been ruiscd,
ghould be squerely met.

n o prograwn of ob*alni or
renewing ‘ - rom civties ¢ countics in most, or ull of
the n waich i ne e The zmounts it heso paid,or
aeree 3 nne ~renving suckh franchiscs

eries from nothing
county for ! ece

excess thercol, o i 256G the Sen Francicceo

-

froanchisce hercinhkelfore referred AS steted, 57500 wes the

mount invelved in %he cesc of tihc Alameds anc“isc.
Iz most, if nov all, of 365, aowever, whirc thc
»eid exceedsd o nominel cmount, some factor cantercd
negotiations botw whe elty officicls znd ¢
hor than the »ronmer cmount to be peaid for
the cace of the Alomeds znd San
frenchizes, ¢ — of consideradle duration h
nrior to the consummation of thc negotictions lculing to thc
granting of th f anchisz T the question of wiaethexr ks company
reeled frone Towihothor withouv ovitcinins new frenchises
the compeny wae a0t wnlewlull; ing - ; *hcsce

-

rcspcc:-vo gities i ing itz feeilitics insvallced tacrein and

Thercon, and lichle Gomares therefor. Zach clty was demending

reimdbursencent for o ; 145 strects. The mroper cost of e




new franchise is o canitel cexmendisture on waieh

be envtitled to corn & reasonabls »etwrna for the life of the

¢hlise, except To tac extent the cost is eventually emortized, dut
the very process of cmortizetion would remay to it the exmenditure.

Suns expended for prior use of the streets would be cn onmerating

exnense on which it would 2ot %e ¢ tlcd to carn any retura.
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ach instonce tze controversy wes cended by the ownlicant
ities waiving rcimbdurse-

ne sums neid are

alleged to do ‘ new froachises only, and none of it in

settlemont of : L demandés. This clain is made in the Alaem
o)

case in s»ite ne fe ! the covidence shovs that tho besis
of erri - A 1d was te decide wiat was a2 cquitadlce
gettlement of the old demands, with nothing
ue of the new franchise,
ted by the late Justvice Ceardoze in Dayton Fower and
mission, 292 U.S. 290:
TR X what the pudlic utility
hos said. We shall herdly oo
test of conduct.”
not concecde Lt
of the ¢j : aim, © must Be allowed
consider the muymexnt ; 3 Why thexn
more for the froanchise in AL 2 T cities of comporeadle
size, and wvhere its reventes the value of its feaceilities are

commerchle?

It hes been stated © ilivy had to meet the city's
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be better

¢ rate norvers.

ant the officicls of the comnany ¢id not helieve it owed the
cmount demanded oy the City, Lt should not have paid until compelled
to do so. The oaly cffective way in which it could have been
compelled to do 50 would kave deen for the City to suc thc co =nany.
Sven if compelled te pay by judzment rendered in such a suit, tae
exmeaditure would not »roverly bYe added to its capital investzent,
r accounted for in capitel accounts.

The settloment of this corntroversy end the ovtaining of a

clatcd nerhans

but

omnlctod as

new fronchise werc separave tronsactions (»

evertheless distinet), which should ave been ¢
senarate troasachtions. Then no doudt would exist regarding the
cost of the frranchise.




A. 22432,

Unless the Commission gives clocc scrutiny to transactions
such cs these, the way will 2e wide ozen to utilivices to expend eny
emount they »lease for eny purpose under the guisc of obtaini
new franchises and the cost, or & return on it, will have to b
paid by the rate pavers. "Controversies®™ con always be creatod or
assumed. Tricndly citvy adminisztrations can 7orcd O une
friendly ones mollificd by tiac utility peying substantiel sums to
the city for franchises, cnabling vhe city asduinistration to show
a "record” for "uringing the uvtility to terms." I do not allcegc
or meon to infer thet these considerstions entcercd inte the

ions discussed here or that this applicant has dooen gullrr
of such »rectices, »ut I poiat to these nessidvilities to siaow whet
may result from the hends off" wolicy which the majority of tac
Commission has adonted in this order.

The present record in this nrocecding moy not cfford 2
basis Tor proverly dividing the cost between tic amount paid.ror
the francrise ond thot peid for »ast usce of thoe strects, dut, i

not, the meitter should de reopcned for further c¢onsideration or the

Commission should retain Jurisdiction %o nass oz the question

later. Instead, the opinion of the majority finds: "The amount

.

vald for tho franchise, altlours ~ee:i*ﬁlv rerlectins~ in mart tac

City’'s claim for usc of the strects, nust nevertheloss be taken as

the considerction naid for tac freanckise itself.™ I cennot agrec

g2/ shefrinsp

Commlaéaoner.

that any such conclusion iz justified




