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BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA 

In the matter of the appllC3tlon of 
PAC rF.cC GAS AND EU,CTRIC COMPA1"rY I 
a corporatlon l for an order of the 
Railroad Comm1ss1on or the State of 
C~lifornlaJ z~antlne to applicant a 
certlf1eate of ~uoltc convenlcoce 
and necess1tYI to exerc13c the rlght l ApplicatIon No. 2'583 
privilege and franchise ~rantCd to ~~ 
39Pllcant oy Sill No. 325, Ordinance ~ 
No. 413 (~er1es of 1939) of the people 
of the City and C~unty of san Fr30clsco, 
St3te of Californi3. ) 
------) 

In the mnttcr of the app11catlon of 
PACIFIC GAS AND rtECT~IC COMPA1~, 
a cor~oratlon, for 3n order of the 
Ra1lroad Commls~lon of the ~tat€ of 
CalifornIa, grantlng to applicant a 
certificate of oUbllc eonvenience 
and necess1ty, to exerCiSE the T'ight) 
~r!vilcge and franehise granted to 
app~leant oy a~ll No. ~26, O~~ln~nec 
NO. ~l~ (~crles of 1939) of the people 
of the City a~d County of ~n Frnne1seo, 
~tate or Csl1rorn1a. 

) 

~ 

1 
) Ap~ll~Ation No. ~3584 

R. W. DUVAL, for the A~plicant. 

JOHN J. o'tOOLE, City Attorney, 

BY THE COMMISSION: 

DION R. HOLM, Assistant City Attoroey, 
and PAUL BECK, valuation r,'lte en~lneer. 
oy PAUL BECK, for the City and County 
of san, Francisco. 

o r I N ION ---- ... -----.l1li-
paclfic Gas and Electr1c Company seeks certificates to 

exercise two !rauchlsca ~ecently granted ~y the CIty ana County 

l. 



of ~n F~ancisco, one covering th~ m~lntcnancc or faci11tlca for 

the d1~trl.outl.on of gas nnd the other tor the ct1strl.t>ut1on of 

elcctr1clty* 

App11c~nt bas long rendered ooth gas and electric servIce 

wlth1n ~~n Francisco, it cl~lmins the right to ,jo so by virtue ot 

Sect10n 19 of Artlcle XI of the Constitution. However" upon the 

inSistence of the Clty Cond fo'( the ;>urpo3e of el.lml.nat1ng :lny 

unc~rtainty :lS to lts legal rlght to d1stribute gas snd electr1-

clty for 311 purposes" applicant app11ed tor and has rece1ved 

franchlses of indeterm1nate dur3tl"n. The sum o.r $200,000 was 

pa1d for e:lch. The annual fees provl.ded 1n sald franchises cor­

respond to those set forth In the general FrAnchise Act ot 1937, 

one per cent of the revenues obtained trom the sa,le of gas for 

311 pu~poscs, and one-half of one per cent of revenues oot31ned 

from tbe sale of electriclty tor all purposes. 

It is oov.i.ous that public eon·,rcnienee o9.1'.1.d necessity re­

quire that app11C1lnt should be llutho'r1zed to exerCise such fran­

ch1se rlghts e The sums pald therc.i"or" while large" lrlere exacted 

oy the C1ty under the cla1m th~t ~tplreant has been enjoy1ng an 

un~utbor1zed use of the streets wltho~t payment of any fee. It 

Is c1e~\r that whatever considerat1ons ~ay have ic..r.luecced the 

part1es 1n arriving at an agreement in respect to 1:he amounts to 

be paid tor the respective franchises, such amount3 must oe taken 

as payments mo.de "1:: conslder3t1oQ" for the grants and r1epresent 

the ~eoat" thereof. Under such elrcumst3nces" we must conclude 

that applicant may properly make the usual account1ng dlspos1t1on 

of' such costs and be permitted to cnter them under '~he appropri­

ate t!xed cap1ta1 accounts. 

2. 



ORD:r.R 

A puollc he3rlng havlne been had upon the above entitled 

applicatlons, the matters h.lv.l.tlgbecn fully consIdered, and 

It appcsr1ne, 3nd oelng found as a fact tl:~3t puolic eon ... 

vcnlcnce and necessity so require, P~clflc Gas 3nd ~lectr1e Com~ 

pany is hereby granted certlflcatcs to exerCise the rights Qnd 

privileges granted ~t by the City ~nd County of San :rr3nciseo 

uncer S11l No. 325, Ordinance ~o. 413 (Scrlcs of 1939) and under 

3ill No. 326, Ordln~nca N~. 414 (Ser1es of 1939), provided thst 

no cla1m of value for eIther of such franchises or tt\e ~uthorlty 

herein granted 1n CXCC3~ or the 3ctu~1 cost thereof shall ever 

oe made by grantee, 1ts successors or asslgn~, before this Com­

mission or before 3n1 court or other pub11c body. 

The authorlty herein gr3.nted shall oecome ettectlve 00. 

th~ twentieth d3y after the date hereof. 



For sube"t;antially the same reasons which I a.ssigned in tho 

Alameda gA:! franchise case. application No. 22432, I dissent t.:"om the 

majority order and opinion in this ease. 

In the present instance it io claimed that applicant paid the 

City and County ot San franciscO the sum ot $200,000 (L8 the purchase 

price of a gas fr&:lchiso-, el though tho evidence indicates that the city 

had assorted a claim for compensation tor the company's use ot the 

streets during past years, and the franchise significantly disc:b.arges 

all such claims ag&.inet the cQtlPany. It appears further from the evi-
, 

dence that the applicant and the eity had agreed upon a total ~ount 

ot $400 ,000 to be paid for two franchises, one for gM and one for 

olectriei ty, and that tho alloged purcha8e prico of each franchise 

wc.s 8l"bitrarily fixed at one-half of the agreed total. These rr.o.n­
chis,s, also conte.in a provision that the t:a.l.leged purchase paymen'~ shall 

be rof'und.od if tho city ever buys the applicant's property, or it the 

Railroad Commission should refuse a certificate to ex~rciee the fran-

chise rights. 

The unusuc.l provisions of this tranchise, and tho large amount 

of the assorted purchaso price, strongthen my bolief that the CaDtissio~ 

should proceed immediately to dotermino ~ policy with respect to propo::-

payments for franchises. I r()cognize that the eontinued sorvice or gas 

is t:l. public noccsei ty in San Francisco, e.nd would favor the issUZl.tlce of 

a eortificnte for the QXorcise or tho franchise rights in this ea=e as 

eoon as such t:l. policy is dote~nod. 

~~I ~X.v-r,~ 
Commissioner. 



For the reasons hereinafter sot forth~ a: well as for reasons 

which I assigned in tho San Francisco gas franchise case, application 

No. 23583, and the Alamedn g~ franchise case, application No. 22432, 

I dissent from the majority opinion and order in this case. 

I ao ir10rmed by the City Attorney of San Francisco that a 

proposed leasing agreement between the City and County of San Francisco 

&nd the Pacific Gas and Electric CO~&ny, whereby the City and County 

~ill lease and operate all of ~he cocpanjts facilities for the distri­

bution of electricity in San FranciSCO, will be presented to the Rail­

road Commission for approval in tna immediate future. 

It ~uld. appear that the question whether public convenienco 

and necessity require the issuance of ~ certificate to enable the 

Pacific Ges and Electric Cocpany to exercise authority to distribute 

and sell electricity granted. by Bill No. 326, Ordinance No. 414 (Series 

of 1939) of the City and County of Snn franCisco, cannot be accurately 

determined until the Co~ssion hns ~d an opportunity to examine all 

of the provl:.1ions of the proposed leasing agrocr:.ent. The MW f'rw'lchise 

grc.nted by the City and Coun~y of Sc.n FrancisCO 'lW.S primarily intended 

to amplify and expand the authority conferred by tho so-called consti­

tutional franchiso of 1911 50 th~t olectricity ~~~t be sold for all 

kinds of ~os. Tho constituti¢~~l £r~nchise of 1911 ~pp&ront1y ~uthor· 

izod the sale of olectricity for lighting purposes only- If tho com­

pnny i~ ~bout to tr&nstor ~ll of its local commerci~ olectric bUBine~a, 

including tho salo of oloctricity for all purposos, to tho City and 

County of S~n Fr~eisco by tho proposod leasing agr&cment~ tho quostion 

arisos who thor it will bo nec~s$~J at thi~ tim~ for tho company to ox­

orciso ito now franchiso ~u~hority to zoll olectricity for ~l of those 

purpoeOB. 
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It is difficult for the Comci~sion to for.m en opinion of the 

compcny's need for the exorcise of ~dditiontl franchise euthority ~er 

the leesing ~gr6ecent is entored into until we hcve ~n opportunity to 

e~ne the ter.ca of the dgroe~ent~ I tbore£ore boliove thct cction 

on this certifiecte of public convonionce ~d necessity should be de· 

forrod until the le&3ing cgr¢o~nt now being nogoti~ted is received ~d 

examined by the Comoisaion. 



I disoent upon ~ho ~eme general grounds ~s those expressod in 

~y ciissent to !)ol;ision No.3 390 ?-'in Application No. 22432, Pacific Gas 

~nd Eloetric Co~pany for an orcior gr~ting to applicant a ce~tificate or 

p~blic convenioncG and n~co5sity to oXercisa tho franchise granted by 

Ordinance No. 665 N.S. of thQ Council of tho City of Alameda. While the 

factc ar~ slightly different, 'tho Ow:lO gonoral con'idorations are involved. 

Theso SQr. Francisco franchioos (differing th~rein from the 

Alameda franchico) purport to grant to tht) c.pplicant Ita franchise to in­

troduce into, transoit, distrib~t~ and supply to the City and County of 

S(l.n Fr:lnci~co o.nd its inha.bitc.nts oloctricity" and. gat, as well 8.8 to 

conatr~ct and use facilities in the $tro~ts for thoso purposes. Since 

no euthority in the City and County or Sen Frnncisco,othor than to grant 

tho right to UZQ the stroeta, ha~ eeoo tc my attention, tho situation d.oos 

not so~m to diffor from that of' thy ~~od~ franchi30. The foregOing ord.or 

only grants to the applicant tho right to exorcise thu franchis~s. It doce 

not thoreforo grant ~ny groator rights than the City could lawfully grant. 

Tho quostion of the ~o~~t ~cie for tho franchises is further 

cOl:lplieatod horo by tho fact trLt tho smount to be paid by tho company 'to 

tho City was aft or cxtondod ncgotiation~ (involving, as in tho Alam~da·easQ, 

tho proper roiccurso~cnt for past u~c of tho stre~ts) fixod at $400,000, 

and. tho a:nount was thon "arbitrarily" divided botwoon tho gas and Qloctric 

franchises. According to' t:lQ ovic.ur.co, noi thor tht:l City nor tho eOClpany 

concidorod thl) rOlativo vuluc. of t:.o two fro.nchisos and tho majority opin­

ion ab\~vo docs not do :0 although tho company's eloctric revor.U05 from its 

businoss in S~n Fr~cisco nrc about t\vico it~ gao rovonU03. Troatmont of 

tho mattor in this wo.y i:; a. <!iscri::.ino.tion e.gc.il'.l.St tho St.,:! consumors in 
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f~vor of tho oloetr1c consu=oro, in ~ddition to tho othor in£irmiti~8 in 

tho ordor pOinted out in connection with tho .uamoda. application • 

... 


