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Decision YNo.

BEPORE THE RAILRCAD COMMISSION OF THE STATE OF CALIFORNIA

ORIGINAL

in the matter of the application of
PACIFLC GAS AND ELXCTRIC COMPANY,

a corporation, for an order of the
Railroad Commission of the 3tate of
Californla, granting to applicant a
certificate of putlic convenicnee

and necessity, to exerecisc the rizht, Application No. 23583
privilege and franchisc grantcd to 2
applicant by 841l Wo. 325, Ordinance

No. 413 (3eries of 1939) of the People g
of the City and County of San Franclseo,
State of California. g

)
In the matter of the applicatlon of ;
PACIFIC GAS AND ELECTRIC COMPANY,

a corsoration, for an order of the

Railroad Commission of the 3tate of
California, granting to apgpllcant a
certificate of osublic convenience ]

and necessity, Lo exercige the right,

privilege and franchise grantcd to
applicant oy 2111 No. 326, Ordinance

No. 414 {scries of 1939) of the People

of the City and County of San Francisceo,
Jtate of Californla.

Application No. 23584

R. ¥, DUVAL, for the Applicant.

JOEN J. O'TOOLE, City Attorney,

DION R. HOLM, Assistant City Attorney,
and PAUL BECK, valuation rate englncer,
by PAUL BECK, for the City and County
of San Fraacisco.

BY THE COMMISSION:
QEINZIQON
Pacific Gus and Electric Company seeks certificates to

cxercise two frapchises recently granted by the Clty amd County

1.




of San Francisco, onec covering the maintcnance of facilitles for
the distrivutlon of gas and the other for the cdistribution of
elcctricity.

Applicant has long rcndered ooth zas and electrlc service
wlthin San Francisco, It c¢laimling the right to do0 so by virtue of
Section 12 of Article XI of tae Constitution. However, upon the
inslstence of the City and for the purpose of elimlnating any
uncertainty as to i1ts legal right to distrioute gas and eleetri-
city Tor 31l purpeses, applicant applied for and has received

franchises of indeterminate duration. The sum of $200,000 was

pald for each. The annual fees provided in said'rranchises cor-

respond to those set forth In the general Franchise Act of 1937,
one per ceént of the revenues obtained from the sale of zas for
all purposcs, and one-half of onc per cent of revenues obtained
from the sale of electricity for all purposes.

It 1s obvious that public comnvenience and necessity re-
quire that applicant should be authorized to exercise such fran-
chise rights. The sums paid therelfor, while largc, were cxacted
by the City under the claim that appllecant has been enjoying &n
unauthorized use of the streets without payment of any fee. It
Ls clear that whateéver considerations may have influenced the
rarties in arriving at an agreement in respect to the amounts to
be pold for the respective franchises, such Smounts must be taken
as payments made "in consideration” for the grants and represeant
the "cost” thereof. Under such circumstances, we must conclude
that applicant may properly make the usual accounting disposition
of such costs and be permitted to enter them under the appropri-

ate flxed capital accounts.




A pudlle hearlng having been had upon the avbove entitled
applications, the matters having becn fully consldered, and

It appcaring, 2and ocelng found as & fact that pudblic con~
venlence and necesslty 30 require, Pucific Gas 2nd Lklectric Com-
pany 1s hereby grantcd certificates to exercise the rights and
privileges granted 1t by the Cilty and County of San Franclisce
under 8111 No. 325, Ordirnapmec Vo. 413 (Serlcs of 1939) and under
3111 No. 328, Ordinancc No. 414 (Series of 1939), provided that
0o claim of value for clther of sueh franchises or the authority
herein grantcd in excess of the actual cost thereof shall ever
be made by grantee, L1ts successors or assigns, oefore this Com-
mission or dvefore amy court or other public body.

The authority hercln zranted shall oecome effective on
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Dated, San Francisco, California, this [/~ g day cof
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the tweuntieth day after the date hercof,
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For substantially the same reasons which I assigned in the
Alameda gas franchise case, epplication No. 22432, I disgent firom the
majority order and opinion in this case. ’

In the present instance it is claimed that applicant paid the
City and County of San Francisco the sum of $200,000 &s the purchase
price of & gas franchise, although the evidence indicates that the city
had asserted a claim for compensation for the company's use of the
streets during past years, and the franchise significantly discharges
all such claims against the company. It appears further from the evi~
dence that the applicant and the city had agreed up&n ; total anount
of $400,000 to be paid for two franchises, one for gas and one for
olectricity, and that tho alloged purchase price of each franchise
wos erbitrarily fixed at one-half of the agreed total. These fran-
chises also contain a provision that the alleged purchase payment shall
be refundod if the city ever buys the applicant's property, or il the
Railroad Commission should refuse & certificate to exercise the fran-
chise rights.

The unusuzl provisions of this franchise, and the large amsount
of the essorted purchase price, strengthon my belief that the Comnission
should proceed immediately to dotermino & policy with respect to proper
payments for franchises. I recognize that the contirued sorvice of gas
is o public nocessity in San Francisco, and would favor the issuance of

& cortificato for the oxorciso of tho franchise rights in this case as

Commissioner.

goon us such & policy is determined.
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For the reessons hereinafter set forth, as well as for reasons
whick I assigned in the San Francisco gas franchise case, application
No. 23583, and the Alamedo ges franchise case, application No. 22432,

T dissent from the majofity opinion and order ir this case.

T an informed by the City Attorney ¢of San Francisco that a
propogsed leasing agreement between the City and County of Sen Francisco
ené the Pacific Gas ard Zlectric Company, wheredby the City and County
will lease and operate all of 4he compary's facilities for the distri-
bution of electricity in Sen Francisco, will be presented 1o the Rail-
road Commission for spproval in the immediate future.

T+ would appear that <he question whether public convenience
and necessity require the issuznce of & certificate %o enable the
Pacific Ges and Zlectric Compeny 10 exercise authority to distridbute
and sell electricity granted by Bill Ne. 326, Ordinance No. 414 (Series
of 1939) of the City and County of San Francisco, cannot be accurately
dotermined until the Commission has hed en opportunity to exsmine all
of the provisions of the proposed leasing agrooement. The new franchise
grented by the City and County of Sen Francisco was primerily intended
to amplify and expand the authority conferred by tho so-called consti-
tutionel franchise of 191l so thot electricity might bo sold for all
kinds of usos. The constitutioncl franchise of 1911 spparently cuthor=
ized thc s3ale of olectricity for lighting purposes ¢only. If the conm-
pony is chout to transfor zll of its locel commerciszl olectric business,
including the scle of oloctricity for all purposes, to the City and
County of Sen Francisco by tho proposcd leasing agreement, tho quostion
orisos whothor it will bo nscessery &t this timo for tho company to ex-
orciso its mow fronchiso authority to soll electricity for all of these

purposcs.




Tt is difficult for the Commission to form zn opinion of the

compony's need for the exercise of cdditionel fronchise cutherity cfter

the lecsing &groement is entored into until we hove an opportunity to

examine the terns of the agreement. I itherefore belleve thet action
on this certifictte of public convenionce tnd necessity should de de-

forrod until the lecsing cgreemont now being nogoticted is received znd
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Commissioner.

excmined by the Cormission.




A. 23583 & A. o084 .

I dissent upon %he seame general grounds ac those expressed in
my dicsent to Docision No.9390%in Application No. 22432, Pacific Gas
and Eloetric Compeny for an asrder grenting to applicant a certificate of
public convenionce and necessity to exercise the franchise grantec by
Ordinance No. 665 N.S. of tho Council of the City of Alemeda. While the
facts are slightly éiffeorent, the ssme gonoral considerations are involved.

These San Francisco frenchises (differing thorein from the
Aemeda franchice) purport to grant to tho cpplicant “z2 franchise to in-
troduce into, tramsmit, distridute and supply to the City and County of
San Froncisco und its inhabitonts oleoetricity” and gas, as well as to
construct and use fucilities in thc stroets for those purposes. JSince
no euthority in the City eand County of Scn Francisco, othor than to grant
the right to uce the sircets, has cemo te my attention, tho situation does
not soem to diffor from that of thu aAlameds franchise. The foregeing order
only grants to the zpplicant the right 1o exercise the franchises. It does
not thorefors grant eny groater rights then the City could lawfully grant.

Tho quostion of tho emount paid for the franchises is further
complicatod hore by the famct thot the smount Yo be paid by tho company to
the City was aftor cxtonded negotiations (involving, as in tho Alamoeda -cuso,
tho proper roimbursement for past use of tho stroets) fixed at $400,000,
and tho amount was thor "arbiirarily” divided botwoon tho gas and olectric
franchises. According te tie ovidonec, noithor the City nor tho company
considored the rolative velue of tiae two f{ranchises and tho mejerity opin-
ion above doos no% do so although tho company's cloctric revorues from its
business in Sen Francisco arc about twice its gas rovonuos. Iroatment of

tho mattor in this way is a diserizination ageinst tho gas consumers in

-
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A. 23583 & Ag358¢

fovor of tho oloctric conswumors, in zddition to tho othor infirmitics in

the order pointcd out in conncetion with tho Alameda application.




