Decilalon No.

BEFOREF THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

In the matter of the anpglication of

PACIFIC GAS AND ELECTRIC COMPANY, a

corporation, for an order of the Rallroad

Commission of the 3tate of California,

granting to applicant 3 certificate of Application No. 21744
pusllic convenlenee and necessiiy to €x-

erclse the right, privilege und franchlise

granted to applicant by Créinance No. 258

of the Soard of Supervisors of the County

of Mcndocluo, State of California.

3Y THE COMMISSION:

SUPSLEMENTAL OPINION AND ORDEK

Pacific Gas and klectric Company sceks 2 modiflcatlon of
the order contained im our Decision No. 32751 of January 23, 1G4C,
which order granted a certificate for the partial exercise of the
electric franchlse obtained from the Coucty of Meandocino.

The substance of the¢ plea advanced for an amendment of
that order ls that the Commisslon has unnecessarlly restrlcted
apolicant's future service areas to those portions of the county
within which. extenslons of its €xlilsting electrlc system may LHe
made in the ordinary course of duslnecss as permitted DY any ape-

nlicable extension rule approved oy the Commission, provided

that no other utllity or politlcal body may at the time pe render-

log a similar service. Appllcant polnts cut that It has stipu-
lated not to lnvade any area now delng served 0y other utillities
or municlipal corporations, and asserts that by Sectlom 50(a) of
the Puolic Utlilities Act It Ls accorded the right to make extén-

sions into areas contiguous to its present system as long as It
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does not invade the territory served by other pudllc utilities of
like character.

Upon reconsideration of the matter, we are of the oplnion
that some modificatlons of the ovrder first lssued are appropriate
and desirable. It has ever been thc coject of the Commisaion to
provide some safeguard agalnst uncontrolled competition, whether
the competition be & possible ILnvasion of one utility into the field
occupled >y another of like character, or the area Invwaded dbe served
oy a non~utillity corporation. 3ut when the posslbillty of such fu-
ture conflict is larzely removed by the appllcant's declared Inten-
tion not to make any extension in competlition with existing services,
1t has never been the practice of the Commission, nor does the neces-
slty now appear, to 30 limit the certiflcate granted as to foreclose
the utility from maklng ordinmary service extenslions within the area
{t has undertaken to serve. Should another assert and pos3ess &
similar right, such conflicts may be dealt with by the Commlisslion
under its reserved power to restrict further utlility extensions
should the necesslity for such limitation then appear.

We are of the opinion that the orlginal order made in this

proceeding should be amendec.
OQORDER

The petitlon of Pacific Gas and Electrlc Company for a
modification of the Commission's Dec¢cision No. 32751 having oeen

fully considered, and good cause appearing, IT IS HERESY ORCERED

that the order coatained in sald declsion be and hereoy is amended

to read as follows:
It appearing, and being fourd 8s & fact that pudblic con-

venlence and necessity 30 reguire, Pacific Cas and Electric Company




is hereby granted a certificate to €xerclse the rights and privi-
leges granted by the County of Mendoclno by Ordinance No. 258

adopted December 15, 1936, to the extent that Paciflec Gas and

Electrle Company may exqréise said rlghts and privileges within

such parts or portions of said county as are now se€rved by it or
as hereafter may o€ served oy it through extenslons of [ts ex-
ilsting system made In the ordinary course of business as contem-
plated by Section 50(a) of the Public Utllities Act; provided, .,
however, that this certificate shall bve suéject to the stipula- '
tlon glven by Pacific Gas 2nd Electric Company that, except upon
further authority of this Commission first obtained, 1t will not
exeércise such fraanchise for the purpnose of furnishing or supply-
ing electricity in those parts or portions of said county ngy oe-
ing served by Central Mendocino County Power Company, the City

of Uklah, California Puslic Scrvice Company, Benbow Power Company,
Pt. Arcna Electrlic Light and Power Company, or :. N. Frost, and
subject also to the condition that the Railroad Commisslon may
hereafter by appropriate proeceding and order limit the authority
herein granted as to any térritory within said county not then
being served by Pacific Gas and Electric Company. It is pro-
vided further that no claim of value for such franchise or the
authority hereln granted in excess of the actual cost thereof
shall ever be made by grantce, 1ts successors or assigns, before
this Commlission or veforc any court or other public oody.

The authority herein granted shall become effective on




the date hereof.

Tt/ Lo oD

Dated’ fam M&Wo, California, this .7

RW” ﬁzyzf{/ Sl s Gy e, 19“’-
> P .

ommnissioners
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I c¢issent from the foregoing supplemental order.
I believe Decision 32751 should be amended to include
a direct finding of »ublic coavenience arnd necessity, in so
Tar as pudblic convenience and necessity can bde found, for
the exercise of whatever rights are cranted by the declision.
I feel that Decision 32751 should otherwise remain in effect
as lssued, except to enlarge the meaning of the phrase "political
body" as hereirafter pointed out, and to ¢larify the question
of whether operating rights are being granted.
I differ from the foregoing prevailing opinion and

the supplemental order baced thereon, in the following par-

It 15 not clecr therefrom whether operating rights
or only rigkts to use the highways are beirng dealt with. Other
orders of the Commission grenting certificates where city or
county franchises were involved have not been clear on this
poirnt but the issue has nov been raised as to what sort of
certificate is being granted and, being reised, it should be
declded. If In this rroceeding the Comxission is not dealing
with operating rights, and if no right to operate an electric
systen is being granted by the foregoing supplerental orxder,
the Commission should say so0. therwise, the Commission puts
it in the power of the applicant to comstruc an order wkich
only grants the right to exercise a frunchise to use the high-
ways as an order granting operating »i s, and to represent
To the interested investment officials in other states that
it has rights to "operate™ in areas where it does not actually

nossess then.
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2. There should be a greater limitation on where the
applicant may operate, it overating rights arec belng granted.
The limitation contained in the foregoing supplemental order,
thet the avplicant shall abide by its stipulation, voluntarily
given, that 1t will not compete with existing utilities or the

City of Ukiesh in territory "aow being served" by such otker

agencles, 1s net sufficient Vo nrotect cgalinst competition where

the others may be serving (outside of the arcea now belng served)

when the applicent desires to start competition.

It has been suggested thet this latter obJection can bde
fully met by a general order of the Commission applying o all
utilities and adopting azprorriate rules governing extensions.

I think that may %e true and' I shall favor the adoption of

such a gencral order adeguately meeting the prodvlez hereln
invelved. Eowever, such an order is not now defore us; we do
not know vhat terms the Commisslion ¢en agree on for such a
general order; and I do not believe the Commlssion should grant
the authority which it does ir she foregoing supplemental

order to this aprlicant at this tinme without greater limitation.

3. The concluzion that public convecnicnce ané necessity
require the cxercise of the franchise on & county-wide basis
is factually inesccurate unless the limitations I w»ropose are
adopted. DPublic convenience and necessity do zot now require
that the applicant serve the vhole county; there is little
possibility that they will ever roquire it; and certainly
public convenilence end recessity do not require that applicant
be given authority now vhich may permit it to extend 1ts service

at some time in the future inte arn arca then bYeing adequatoly

served by another aECRCY .
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In view of my c¢onclusions and the importance of this
metter, a discussion of the proceeding and what is involved
therein is desiradle.

Pocific Gos and Elcetric Comnmany has filed o petition
for cmendment and modification of the order of the Commission
rondered In Decislon No. 32751 or J.nucry 23, 1940, In this
proceeding. This decision gronts t¢ anplicant & certifliceate
of wublic convenicnce and nceessity to exercisc in port a
franchise gruntced by the Boocrd of Suvcrvisors of Mendocino
County.

Aprlicant roquests cmendment in the oxder to include a
direet finding of pudblic convenience wnd neeessity. Such a

dircet finding wos not nudc in Decision No, 327;1, althouﬁh

theo Commisslion thoeroin "ordorod thnt o certificato of public
converlence be and herchy is made and granted to Pacific Cas
and Zlcectric Compony.” This rujuest should be gronted, es is
donec in the roregoing order, thougk I cannet agree thot public
convenience wnd necessity wis cstablished to the extent found
wnder one of the possidle interpretations of the order here-
cfter discussed.

Applicant's further request for modificotion crisecs
out of the fact that the certilicate to cxercise the franchise
was grantod only in part and subjeet to cartiin limitotions.
The foregoing supnlemental order, while not eliminatiqg all

restrictions, doos modify them in the apnlicant's faver.

The franchise in yuestion was granted by Ordinznce
-
ke

No. 258 of the Board of Supcrvisors of Mendocino County, the
granting portion of which is us follows (being =ll of Szetion

1 of said Ordinence):




"Seetion 1. The »ight, »rivilegc ané franchise of
grecting, constructing and malatoining eleetrie lincs
consisting of poles or othour sultablc structurces and wires,
crosserms and cther anplicnecs instaelled therceon, including
wircs for the privete tclephone wnd telegraph purposcs of
the grantec, in so mony cnd in such parts of the public
kighways, streets, rocds «nd places of said County of Xondocino
28 the grontee of seld right, privilege and franchise may from
time to time eleet %o usc for the yrurposcs hercinafter specified,
ené of using suck electric lincs for the purrese of troansmitting,
conveying, distriduting and surnlying clactricity to thc public
Tor light, heat, odower and cll lawful purposcs, are heredy
granted by sald County of Mendocino Tor the term of fifty (50)
years from end afvar the time when this ordinanec shall toke
effeet, to P.cific CGas und Elcetric Company, its successors and
essigns.”

Applicant zow sorvos cloctricity in lendocinoe County.

Its oporations ars confincd to arzroximstely the southerly
one~third of the county. Its most northurly point of operation
is the Povter Velley powerhouse west of ™illlits, from which

a 60,000 volt trensmission line runs southerly near the easterly
line of the county through Hepland and into Sonoma County on

the south. Verlious distridution lines lesd from this transmission
line confined mostly to the casterly pert of the southerly one-
third of the county, except onc linc which extends from near
Tkizh westerly through or near 3oonoeville to Nzvarro. The corea
operated are around Potter Valley, Ukiah, Eopl:und, Booneville

and Novaxrro, including the first and the latter threc unincorpore
cted towns. The instont fronchise would not anmly to the service
witiin the City of Ukizh, which is incormorated. The City of
Ukiak ko3 o municipsl systom which serves thot community, dut

the aprlicant hes rosale customers thoerein, including the City

of Ukiah.

Other mrivately ovmed utilitios opcrating in the county
are Central lMendocino County Powsr Company, opercting in and
around Willits (sinec the houring in tkis matter this operaotion
kog been acquirad by Culiforzin Public Serviecc Company); Point

arenn Zlectric Light and Power Compeny, operating in the ares
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in and around Point Arena on the coast near the southerly boundary
of the county and the area in and around Covelo in the north-
eastern part of the county; California Public Service Company
operating in the area in and around Fort Bragg and the town of
dendocino, both on the coast; Long Valley Light ané Power Company,
serving the area in and around Laytonville; the 3enbow Power
Company in the extreme northerly sortion of the county and whose
oncrations alse extend into Humboldt County on the north.

Applicant holds various Mendocinoe County franchises at
tae present time. The first covers the area formerly known as
che town of Potter Valley which has since been disincorporated.
Tnls franchisc known as Ordinance No. 40 expires on July 20,

1957.

The second franchise, kncwn as Ordinance No. 151, was
granted to Snow Mountain Water and Power Comnany and expires on
June 21, 1956.

The third francrnise 1s a general county franchise
(Ordinance No. 183 of the Bourd of Sumervisors of Mendocino
County) and runs wntil October 6, 1961.

The fourth was granted originally to California Telephone
and Light Company, i5 known as Ordinance No. 200 and expires
March 30, 1964.

The fifth was originally granted to Snow Hountain Water
and Power Company, is known ac Ordinance No. 224, and expires
September 14, 1977.

All of these Iranchises excapt that granted by Ordinance
No. 183 cover less territory than the entire county. The record
is not clear as to what portion of the county each covers, other

than that granted by the former town of Potter Valley. There

9.




nothing in the record to indicate and applicant does not contend

does not nave ample authority to maintain its nresent operations

the county and any presently contemplated extensions thereof.
Apnlicant does allege that it is desirable to extend the term of
its franchise rights in this county to a date past 1961, the date

of the franchise granted under Ordinance 183. In this connection,

it states in its application herein:

"That while applicant is in possession and ownership
of valid franchises of erecting, constructing and maintaining
electric lines in the public highways, streets, roads and
rlaces of salid County of iendocino, and of using such electric
lines for the purpose of transmitting, conveying, distributing
and suvplying electricity to the public for light, heat, power
and all lawful purposes it applied for and obtained the franchise
granted by said Ordinance No. 258 ¢f the Board of Supervisors
of the County of Mendocino primarily to enable applicant to
continue to cualify its First and Refunding Mortgage Bonds as
legal investments for savings banks and trust funds; that the
laws of a number of the states of the United States permit,
wder definite restrictions, the investment of savings banks
and trust funds in public utility cecurities; that the laws
of the State of New York, as an exanmple, permit investments by
savings banks in the bonds of gas and electric corporations
provided, among other things, that 'such corporation shall have
all franchises necessary to operate in territory in which at
least seventy-five (75) per ceatum of its gross income is earned,
which franchise shall either be indeterminate permits or agree-
ments with, or subject to the Jurisdiction of a public service
commission or other cduly constituted regulatory body, or shall
extend at least five years beyond the maturlty of such bonds
W % %1 that the statutes of other states, such as Pennsylvania,
Connccticut, and Minnesota, contain substantially the same
provision as that of the law of the State of New York, above
quoted; that the Massachusetts Banking Act contains like
provision, excepting that a three year period instead of a
five year period, beyond the maturity of bonde is specified;
that the most recent issue of applicant's First and Refunding
Mortgage Bonds matures in the year 1966; that it is desirable
that said issue of bonds, together with other issues of appli-
cant's First and fefunding Mortgage Bonds previously sold
and those which may hercarter be sold, should qualify as legal
investments for savings banks and trust funds in as many states
of tre United States as is possible; that by effecting such
purpose, the market for applicant's bonds is definitely
broadened and applicunt 15 enabled to dispose of its said bonds
at higher prices than would otherwise be obtainable; in
other words, the matter of the legalization of epplicant's
bonde as savings banks investments has a definite bearing upon
the cost of money to your applicant; that in order to qualify
applicant's scid last menvtioned First and Refunding Mortgage
Bonds as savings banke investments in the State of New York

10.
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anéd certain other states of the United States, it is essentlal
that your applicant possess the requisite franchises and
fronchise rights extending to the year 1971 and that the

exercise by your arplicant of the right, privilece, and franchise
graanted by the aforementloned Ordinance Ne, 258 of the Bosard

of Supervisors of the County of Mendocine (which sald franchise
expires on or avout Januery 15, 1987) together with other

rights, wrivileges, and franchises now possessed and cxercised

by your anrlicant snd those obtelned and herealfter to be obtained,
15 essential to enavle aprlicant %o so juallfy its said bonds.”

I think it is not necessery for this Commission to inter.
nret the New York or other statubves referred to or to decide whether
the werd "franchise” in the New Yorxk statute embraces cextificates
of »ublic convenience and neecessity such as are issued by this Com-
nission. We should meake our actvion c¢lear, $o that officials of the
other states whe have the duty of interpreting and administering
thelr stetutes can know wheat we are doing. They can then determine
whether the action we take meets tle requirenents of their statutes,

It must be noted that the frunchises which are required are
"all franchises necessary to overate in territory in which at least
seventy-five (75) per centum of its gross income is earned,* and
thet franchises for the use of roads only wouvld not meet this re-
quirement. Since applicant’s principal reason for seeking this
frenchise 1s to qualify its vonds, eas Alsclosed by testimony present-
ed by it, it may bde considered that it seeks ir this proceeding
autzority "to operate” &g opnoscd to mere permission to use the
roads where it orerates under other authority., This was the inter-
pretation I placed on its arplication ir c¢orcurring in Decision
32751. To operate it must "maintain" and i 4t increases the terri-

torial scope of 1ts operations it must “eonstruct.” (1)

T I3 must "efther "conssruct new [ines or Turchase cxisting ones.

The purchase of the existing lines of other public utilities involves
other juestions of statutory construction which it is not necessary
1o c¢iscuss here,

ll.
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At least if the order Is dealirg with operations, the Commission

can by contrelling construction control the territorial extent

of operations.

The prayer at the end of the original application in this
proceeding is as follows:

™EIREFORE, applicant, PACIFIC GAS AND ELECTRIC
COXPANY, prays that this Honorable Commission duly give
and make its order and decision granting to applicent a
certificate declaring thet the present and future pudlic
convenience and necessity regquire, and wilil require, the
exercise oy it of tke right, orivilege and franchise granted
by said Ordinance No, 258 of the Board of Superviscrs of
the County of Mendoeiro, State of California, all as provided
for in Section 50(b) of tze Public Utilities Act of the
State of California.”

The order contained in Decision No. 32751 of which amend-
ment or modification 1s sought is as follows:

"IT IS HEREBY ORDERID that a certificate of public
convenience and necessity be and hereby is made and granted
t0 Paclfic Gas and Zlectric Comrany to exercise in part the
rights and privileges granted to it by the County of Mendocino,
State of California, by Ordirance No. 258 adopted December
16, 1936, namely, for the construction, maintenance and
operation of electrical lines, plant, or svystem within such
portion or nortions of sald county as are now served dy
Paclfic Gas and Electric Company ané which hereafter may be
served by 1t through extensions of its existing system when made
in the ordirnary course of business as permitted by any aprli-
cable rule or rules prescribed by or a:proved by the Commis-
sion governing the making of such extensions, or in accordance
with any general or speclal authority granted, provided, how-
ever, thet no such extension of lire, plant or system shall
be made into any territory in seld county at the time receiv-
ing electric service through the faclilities of another utility
or politicel body unless express authority of the Commission
first be obtained, and provided, further, that no claim of
value for such franchise or the authority hereby granted in
excess of tkhe actual cost thercol shall ever be made bvefore
the Commission or vefore any court or other pudlic body."”

The petition for mocdification or amendment alleges:

"l. The order cvidences = fallure to take into account
the distinction between a netition under Section 50(a) of the
Public Utilitlies Act and a petition under Section 50(b) of said
Act with the result the Commission has undertaken to pass upon
and declde matters not at issue or invelved in Application
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No. 21744, namely, the right of petitioner to hereafter begin
the construction of an electric line, plant or system, or any
extension of an electric line, plant or system 1a the County
of Mendocino.

"2. Althoueh the Order does not grant petitioner a
certificate authorizirng it to construct conv electric line,
»lant or system, or any extension of clectric line, plant
or systenm in the County of Merndoeino, it undertsukes to
place a prokivitiorn uron the right of petitioner respecting
the meking of certoin extensions, nemely: ony extension of
line, plant or system into any torritory in said County ot
tae time receiving clectric service through the faclilities
of cnother utility or politieal body; wnd

"3, The order undertekes to impose conditions uron
the right of petitioner to meke extensions of its existing
clectric systom in the County of Mendocino not contemplated
or warranted Yy the Public Utilities Act, namely thet
applicant shall not, unless express authority of the Commission
be first obtained, muike zny exteasion of line, plant or systex
into any territory in the County of Nendocine at the time
rceelving electric service through the frellities of a
*politiccl body.'™ (Italies supplied)

By the portion of sald petition itilicized adove, the opplicant

disclnims thet Deelision 32751 zuthorizes it vo comstruct any line,

plant or systom. “ant then does it or the supplement.l order grant?
The foregeoing zllegutions refer to Sectlons50(z) and 50(v)

of the Public Utilities Act. The essentlizl portions of these

sections ere as follows:

"SEC. 50{z) No * * * electricsl corgor:tion X ok K
shall hencerorth degin the comstruction * ™ * of 2 line,
plent, or system, or of wny extension of such * * * line,
plant, or system, without hoving first obt:alned from the
Commission o certificate thnt the present or future pudlic
convendenee ~nd nccessity require or will require such
construction; provided, th-t this scection shall not be
construed to recquire any such corvorztion to secure such
certificate for an extension * * ¥ into territory either
within or without 2o city and county, or c¢city or town,
contiguous to its ™ * * lire, plont, or system, cnd not
theretofore served by o public utility of like c¢heracter,
or for uer oxtension within or to territory wlready served
by it, necess.ry in the ordinary course of its business;
and provided, further, that if eany publie utility, in
constructing or extending its line, plant, or system, shall
interfers or de cbout to izterfore with the operztion of
the line, plant, or system of any other public utility,
already constructed, the commission, on complaint of the
public utility cliiming to be injuriocusly alffected, mey,
zfter heuring, mzke such order wnd preseridec such terms
cnd conditions for the loczticn of the lines, plants, or
systems affected as to 1t may scem just and reasonabdle.
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"(v) No public utility of a class specified in subsection
(a) hereof shall henceforth exercise any right or privilege
under any franchise or permit hercafter granted, or under any
franchise or permit heretofore granted but not heretolore
actually exercised, or the exercise of which has been suspended
for more than one year, without first having obtained from the
commission a certificate that public convenience and necessity
require the exercise of such right or privilege; * % *n
Subsection (1) of Section 50 of the Public Utilities Aet is
armbiguous. The legislature may have enacted it in order to authorize
the Commission to grant certificates to exerc¢ise franchises to
operate granted by counties. If this is its purpose and meaning, it
has no application here because 1t would appear from the decision of
the Supreme Court in Oro Electric Corporation vs. Railroac Commission

(169 Cal. 466) that in the zbsence of statutory or constitutional

autkhority which has not come to ny attention, Californla counties do
not have authority to grant franchises "to engage in the business of
furnishing electric current™, 1. e. Lo operatc, and that thelir
authority is limited to the narrower grant of a right to use the
roads, etc., in carrying on that business or in operating. There-
fore, no authority to overate could have beer granted legally by the
Mendocino County franchise which the Commission could certificate,
in spite of the fact that by its teras the franchise ordinance pur-
ports to grant the right to erect, construct ant maintain electric
lines in the streets and to use such electric lines for the purposes
set forth. The grant of the right to use or to operate 1s beyond the
power of the county wncder the Ore Electric Cecision, and there is no
operative right granted by the county for the Commissiorn to certifi-
cate.

A second possible interpretuation is that the legislature by
this subsection intended that the Commission should only certificate
the rights granted by counties to use the roads; that consideration
of operative rights was not contemplated 2o within the purview of
the subsection, but that the utility should seek and obtain rights
to operate under other appropriate laws.

1.




If this is the meaning intended to be adopted by the majority
of the Commission, I could concur in the supplemental oxder, but I
believe the order or opinion should meke it clear what the Commission
is doing. Operative rights would not be invelved under this
interpretation of the statute, and no limitations on the right to
operate under the order would be involved.

A third interpretation of the section would be that when
a utility has obtained a county franchise to use the roads, the
Commission under the authority of sudbsection (b) of Seetion 50
could authorize the utility to operate (distinguished from
approving a county's grant of a right to operate). Under this
interpretation operative rights are involved, and I believe that
in the instant case limitations on that right zreater than provid-
ed for in the supplemental order should be »drovided. Amendment
of applicant's petition to inciude a request for a right to
operate might be neccessary in order to grent this authority. I

could concur in a grant of a certificate to operate in Mendocino

County under tihis interpretatioh if »roper teérritorial and other

limitations were included in the order.

The foregoing supnlemental order in this matter does not
make 1t clear whether the Commission i gzranting a certificate
to operate, or only a certificate approving apnlicant's use of
roads where Lt now ha:c or herecafter cobtains rights to operate.
In language, it only authorilizes use of the roads since it only
authorizes applicant to exercise the "right and privilege granted
by the County of lendocino" and the only right or yrivilege which
the county can grant is the rizht to use the roads. This does
not give the applicant what it apneurs to neced and scek, and which
1t may think and revresent it has obtained unless the order 4is
clarified.

15-




If by the ambiguous language used in the supplemental order,
it is intended to grant rights to operate, then the fundamental
question in this procecding appears te me to be whether the
Commission can or should £ind that the public convenience and
necesslity require that applicant have a certificate to operate in
2ll parts of a county when it now operates ir lesc than one-third
of the territory of the county, in a procceding in which no showing
was made of aay plan te extensively enlarge its operations and
where the cvidence shows that sudstantial parts of the county not
served by applicant are being served by other utilitics and one
manicipal operation. I do not seo how the Comrission can make
such a finding or wherein it would be desirable if the Commission
had the authority.

It secms to be wisce and proper and within the scope of
the regulatory function if the Coummicslon ic issuing a certificate
for this aspplicant to cperate cleetric lines in thc County of
Mendocino, to make it clcear that permission Ls not thcreby
granted to applicant to opcrate wherever irx the county it may
desire to do so without securing furtacr authority from the
Commission. The wording of the original order in this natter
(Decision No. 32751) wac dircetued te that eond.

Applicant has polnted out that following Lts past

practices it would, even though granted a certificate unlimited

in its terms, apply under subsection (a) or Seetion 50 for a
certificate before undertaking any najor coastruction project
in Mendocino County involviag any conuiderable outlay of money.
But extensions of considerzble wrgaltude may ultimately be
made In the course of wnat aizat e toermed ordiaary cxtensions
a little at a time and with nerhaps smzll financial outlay at
any one time, and I feel that the Commission should not by

6.




granting a certificate in this matter unlimited as to territory
except by the boundaries of Mcndocino County inadvertontly author-
12¢ the applicant to make unlimited oxtensions to the extent that
it "infringes™ on territory being sorved at the time such ex-~
tension is made by another ageney (publicly or privately owned).

Ample provision may b¢ contoined in the Public Utilitics
Act for the continuous regulation of the operation and maintenaonce
of electrical lines and plant which may be exercised from time to
time and as new situctions arise. Similar autiwrity nmay exist as
to construction, but it would be unfortunate if the sensible use
of that authority shouwld require the Commission to oxrder the utility
to cease and desist from comploting the construction of lines
which it had commenced under tae mistulien zssumption that it had
authority (in spite of its disclaimer) to coastruct such lines or
perhaps even to forbid it to use clectric lines or other plant
which it had constructed under such mistaken authority. Under
either of these circumstances investment theretofore made would
be rendered useless.

To attempt to regulate construction ex post facto if it
resulted in the necessity of cbundoning completed lines, would
result in definitc economic loss, cvern though worse results might
follow from not forbidding their use. It sccems entirely advisable,
therefore, that the Commission retain control in tze first
instance over the construction or now lines to the end that no
such economic loss shall hereafter occur.

Subsection (¢) of Section 5C provides:

n(¢) Before any certificate may issue, uader this
section, a certificd copy of its articles of incorporation
or charter, if the applicant be a corporaticn, shall be
filed in the office ol the commicsicon. Every applicaont
for a certificate shall filc in the office of the
cormission such evidince as shull be roquired by the
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commission to show that sucz applicant has received the
required consent, franchise or permit of the proper county,
city and county, municipal or other public authority.

When a complaint has been filed with the commission alleging
that a pubklic utility of the class specified in subsection
(a) of this section is engaged or is about to engage in
construction work without having secured from the commission
a certificate of public convenience and necessity as required
by the provisions of this section, the commission shall

have power, with or without notlce, to make its order re~
quiring the public utility complainecd of to cease and desist
fror such construction until the commission makes and files
its decision on saild complaint or until the further order of
the commission. The commission shall have power, after hear-
ing, to issue said certificate, as prayed for, or to refuse
to issue the same, or to issue it for the construction of a
portion only of the contemplated * * % line, plant or systen,
or extension thereof, or for the partial exercise only of
sald right or privilege, and may attach to the exercise of the
rights granted by said certificate such terms and conditions,
including provisions for the acquisition by the public of
such franchise or permit and all rights acquired thereunder
and 2ll works constructed ¢r maintained by authority thereof,
as in its %udgment the public convenience anc necessity may

require."(2)

It is obvious that under this subsection thc Commission
"may attach to the exercise of the rights granted by said certi-
ficate such terms and conditions * % #* as in its judgment the
public¢ convenience and necessity may require.nm

The problem presented here, if rights to operate arc
bveing granted, is one of giving to the applicant the authority to
continue to operate and maintain its lines in territory where

it is now serving, where 1t is the only agency distributing

electricity to the general public and where obviously the

continuance of such service is requirced by public convenience

and necessity. There 1s the further prodlem of giving the

(2) It has been contended that the last sentence of the foregoing
quotation refers only to subsecction (a) of Section 50, and in
support of this i1t is pointed out that in the next preceding
sentence subsection (a) is specifically referred to. However,
subsection (¢) is introduced with the phrase "Before any certifi-
cate may issue under this section" and the later refercnce to sub~
section (a) is obvicusly only for the purpose of & short description
of the type of utilitics being dealt with, in the same manner that
the phrase ™o public utility of the class specified in subscetion
(a)" is used at the beginning of subscetion (o).
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applicant such authority 2s it may require from day to day or weck

to week to make such extensions as are made in the ordinary course

of business to serve new customers in the same or contiguous territory,

or to give better or more extensive service to existing customers
without having to come to the Commission for a special order for each
such extension. Opposed to the problem of giving the applicant what
it needs is the prodlem of retaining in the Commission the authority
to regulate its competition with other disiributors of electriclty
and particularly of retaining control, in the public interest, over
the development of electrical service in portions of the county not
now served. When this service is required and can be rendered on
a sound economic basis it may be that it can be done best by this
applicant, by cne of the other ccmpanies now serving or by the City
of Ukiah, or by some other agency, publicly or privately owned, not
now known or contemplated. I think Decision No. 32751 gives the
applicant all the authority it now requlires and all that can be
given it now without authorizing it in advance to engage in com-
petition with others lawfully serving; and to extend into territory
in which the prospective consumers might better be served by some
one else. These questions should be decided as they arise. It is
impossible to contemplate all such future situations and provide
for them in advance, other than by retaining considerable authority
in the Commission to retain gereral control over the extension of
applicant's operations and the construction of new lines.

The solution of this complex problem found in Decision
32751 is not the only possible one. Applicant has suggested
that jurisdiction of the Commission weuld be fully retained under
a certificate unlimited territorially but containing a condition
that the Commission might at any time in the future revoke it as to

any part of this county where applicant had not extended its opera-
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tions. To make this c¢ffective, however, it might be necessary for
the Commission to make the revocation after construction work had
been commenced or cven completed, which as hereinbefore stated
would be economigally unsound.

The certificate could be limited to areas where appiicant
now actually serves but this appears to be too restrictive and
might require applicant to come to this Commission for cach exten-
sion no matter how minor. Customers desiring new services near
existing operations wnder circumstances which the rules of the appli-
cent permit should have that service as socn as it can be provided
physically and time should not be lost while the applicant applies
to the Commission and the Commission investigates and decides.

Another mcthod of meeting the situation aight be in some
manner to allecaté the territory of tae county among the various
existing utilities sérving thercin. There is no evidence in the

record of this proceeding upen which such an allocation could be

made, and furthermore it wowld be¢ based upon the fallacious

assumption that all parts of the couaty as developed would or
should be served Ly onc of the existing utilities.

Applicant has contended that it is being treated unfairly
in the order, modification of which is sought, in that its future
certificated rights are limited by the Commission whereas some of
the other utilitlies cperating in the county may have county-wide
operating rights which are at presint wnrestricted. Decision 32751
does not purport In any way to affcect any existing certificated
rights which applicant has throuzh its various franchises and
certificates obtained prior to that being dealt with In this
proceeding. If the otacr utilities operating in the county seeck
new certificates to operate, I believe they should be subject to the
same restrictions whicn should be placed on applicant in this
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proceeding. It may be, further, that the Commission on its own
motion or on complaint will at sometime need to investigate and limit
existing rights to the extent it has authority to do so. That
question, however, 1s in no way embraced within the scope of this
proceeding.

"Political body" was used In the original order apparently
as a coomprehensive term to embrace all the various types of agencies
which might distribute electricity other than through privately
owned public utllity systems, and it so should have been construed
to embrace municipal and district operations or operations by any
other political subdivision or public agency. The phrase "political

body™ may not be broad enough to cover all such organizations, and I

‘ TR :
thé!éfOﬁ@ helmeve ﬁkere should be substituted for it -the phrase
"political body or other organization lawfully rendering service,"

It should be pointed out in this connection that Declision
No. 32751 expressly refrains from deciding for all future time the
franchise rights and operating rights of applicant in Mendocins
County, and the purpese of it is to retain in the Commission author-
ity to meet any problems of extension of service, construction and
competition which may arise in the future as they arise, rather than
to attempt to projudge them when the facts are not before the
Commission because they do not exist. It seems to me that the same
reasoning which requires that authority be retained in the Commission
to regulate possible future competition between privately owned
utilivies applies equally to the retention in the Commission of such
authority as it may have over regulating competition between the
applicant and public agencies in the future. The fact that the
Commission does not under existing law have the authority to regulate

the activities of public agencies does not scem to me to indicate




the applicant should therefore be given blanket authority to
compete as 1t sees fit with such agencies or associations.

This does not necessarily mean thet under e given set of facts
in the future the Commission might not properly decide to e roit
competition. The decision should be made upon the facts as they
exist, however, at the time the competition is proposed.

In this connection epplicant has stated that urder a
strict interpretation of Deeision 32751 as drawn, applicant
would ot be perxitted to reconrect a service which kad been
disconnected if 2 public agsncy or associetion haed started 4o
Tender service ir a community in competition withiit, or would
not be permitied to extend its service t0 & new customer within
the area which it might at the time be serving. I o 20t belisve
this was the intention of the order. It wes intended to deal
with areas rather than individual services, and any bona fide develop~
ment within territory being served dy the applicant should not,

I velieve, have been construed as a violation of the order con-
teined in Decision 32751 had it remained in effect.

To conclude:

(L) The Commission should decide and state what rights it
is granting before issuing this order. Instead, & majority of
the Commission has signed an order "in the languege of the statutel
Thet might be proper were the stetute not ambiguous, &s is the

case here.

(2) If a right to operate is belag granted, limitations
at deast ecual t0 those in Decision 32751 should be retainsd.
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I concur in the foregoing dissenting'bjinion insofar as it

deals with the need for limitations on théigranting of operating

Comnissioner.




