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Decision No.

BEFQRE

In the Matter of tre Applicetion of
E. FRASEER TRUCKX LINE, an individual
and VALLEY EXPRESS CO., a corporation,

to extend

service of H. Frasher Truck Line, aad
to perform emergency transportation
service for shimments of Velley Express
Co., and to interchange calid shipzments
at Saa Jose, Califoraie.
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CAVES J. BROZ, for Applicants.

R. S. MYZRS, for Southern Pacific Compeny, Pacific
Motor Transrort Company, Pacific Motor Trucke
ing Company and Crowe Brothers, doiag business
ac Santa Cruz lotor Freight Compeny, Protest-
ants.

TIDWARD STERN, for Raliwey Express Agency, Iac.,

rotestant.

J. F. VIZZARD, for Hirhway Transport, Inc., Trotest-
ant.

IRVIN 3. BEST, for J. W, Silva, Protestent.

J. E. WTIEE, for Valley Truck Line, Interested
Party.

DCUGLAS BROCKMAN, for Velley & Coast Traasit Company
and Coast Line Express, Protestants.

REGINAID L. VAUGEAN, for Clark Zros., Ianterested
Party.

T. G. WILCOX and T. G. DIFFERDING, for Oakland
Chamber of Commerce, Interested PFarty.

BY THE COMMISSION:
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In this procecéing, applicent E. Frasher Truek Line

seeks a certificate of public coavealence and necessity author-

izing operation as & highway common carrier, as defined by
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section 2-3/4, Public Utilitiec 'Act, for the transportation of
property as an underlying carrier for its co-applicant ﬁalley
Express Compeny, (an express corporatiorn, as defined by section
2(k), Public Utilities Act), znd also for the public directly.
In the oripginal application H. Fresher Truck Line freferred %o
hereafter, for brevity, as Frasher) requested a certificate
linited to the transportetion of express matter for Valley
Express. Company (referred to hereafter as Valley Express), but
by amendments to the application it proposes, in zddition, to

serve the public directly.

Prior %o the initiation of this proceeding, Frasher
operated as an underlying carrier for Talley Express between L
Bast Bay points and San Jose and certain iatermediate pointsf )
At San Jose this express traflic was interchenged between
Trasher and Hiphway Transport Company, whkich then served Valley
Express as an uaderlying carrier, purs?ant to a written agrec-
ment between the two latter carriersfa

Fresher now seeks to extend its lines from Sen Jose,
northward to Alviso, ¢ad southward %o Hollister, Saliras,

Pocific Grove, and Santa Cruz, and certain intermediate

(1) Frasher, so the original cpplication alleged, was operating
as cn underlyins carrier for Velley Express dbetween Oakland,
Emeryville, Berkeley, Alomeds, zad San leandro, on the one
hend, ond Heyward, Decoto, Niles, Mission Sen Jose, San
lorenzo, Mt. Zden, Alvercdo, Milwey, Newark, Ceaterville,

rvington, Warm Springs, Milpitas, Wayae, Sunol, Pleasanton,
Livermore, Saate Ritc, Dublin, Castro Velley, San Jose, and
Santn Clara, on the other hand.

Under this arraagement Hishwoy Troaspgert Compaay handled
‘express over its line hetweéen Szn Jose znd other polnts which
it served, viz: Alviso, Sunnyvale, Scate Clara, Coyote,
Madrone, Morgea Eill, Saa Martiz, Gilroy, Scrgent, Hollister,
Sclinus, Spreckels, Del Monte, Monterey, Pacific Grove, Alma,
Holy City, Glenwood, Seata Cruz, Secbright, Del Mar, Cepitols,
Soquel, cnd Sec Cliff. This cgreement, executed December 28,
.832, provided it should ¢ontinue in Lorece for a periocd of
three years and thereafter uwntil termiasted by ninety days’
aotice, ia writing, by either narty.
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pointééla territory which hud been served by Highway Tronsport
Company, and was then served by its successor, Highway Transport,
Trne. (referred to hereafter as ighwey). In effect, Frasher
proposes to serve the public directly, and also as an under-~

lying carrier, between BEast Bay points and points south of San

Jose now reached by Highway.

Applicants Trasher ané Valley Express are c¢losely
affiliated. Harold Frasher owzed and controlled Frasher and
was also president and peneral manager of and owned a proprie-

tary interest ia Valley ZExpress.

Protests to the sranting of this application were
raised by Highwaey Transport, Inc., Southerrn Pacific Company,
Pacific Motor Transvort Cempanyf4)Pacific Motor Trucking Compazny,
Crowe Brothers, doing business as Santa Cruz Notor Freisght Com-
pany, Reilway Express Agency, Inc., Valley and Coast Transit Co.,
Coast Line Express and J. W. Silvae. Valley Truck Line, Clark
Bros., end Ogkland Chamber of Cozmerce appeared as interested

parties.

(3) By the amenled apnlicetion, Frasher proposes to operate
between San Jose and Alviso, Coyote, Madrone, Morgan Hill,
San Martin, Gilroy, Sargent, Eollister, Salinas, Spreckels,
Del Monte, Pacific Grove, Monterey, Alma, Holy City,:
Ci??¥00d’ Santa Cruz, Del Mar, Capitola, Soquel, and Sea

ifre.

By Decision No. 30723, on Applicetion No. 21599, dated March
21, 1938, we authorized Pacific¢ Motor Treasport Company, a
wholly owned subsidiary of Southern Pacific Company, to abaa-
don service as an express corporation and to cancel its

rates. Since August 1, 1938, the store-deor pick-up end
delivery service it had provided has been conducted directly
by Southern Pacific Compeny and other transportation companies
over whose lines the traffic moves (including Pacific Motor
Trucking Company, also & wholly owned subsidiary of Southern
Pacific Company) under appropriate local and Joint tariffs

on file with the Commissioa. (Re Southern Pacific Company,

et al, 41 C.R.C. 166.)
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Public hearings were hed before Zxaminer Austin at 7

Francisco, Qakland, Sca Jose, aad Salinas, when evidence was

recelived, oral creument had, the metter sutmitted on bdriels

siance filed, and it is now ready for decision.

At the outset, we shall disnose of certain objections

raised by protestants to the form of the nleadings.

The Pleadings

Durirng the course of tke hearing, the application was
twice ameanded. The purport o tie cmeadzments has already been

stated. They effected suhstantisl changes concerning the parties

0 the procecding, the choracter of the service sought to be

established, and the territory <o de served. Apslicants assertec
that the allegations appearing in the amended pleadings should be
deemed to relate back to the time of the filing of the origlnal

apolication, a2 contention vigorously onposed by protestants.

This objection roested upon 2 claim of priority asserted
by Valley & Coast Transit Company, one of the protecstants herein,
which had applied for a certificeve to opcrate as a highway common
carrier over routes that would conflict in part with those which
Frasher now seeks teo serve. In point of time, the filing of that
application occurred arfter receipt of the first ameandment to the

(S)
instant application, dbut beforc the amended spplication was filed.

(5) The original spplicetion in this nrocceding was filed April 24,
1836, and the £irst omendmant, oa Moy 12, 1936. Because of
objestions ralsed by »rotecvants %o the form of this amendnment,
& pleading termed =~ "Clarilication of Ameadment to the Appli~
cation™ was filed Oetober &8, 1936. Telley Zxpress joined in
neither of these amendments. By the "clarilicetvion,” appli-
cant Frasher undertoox to ampliify and exploin the matters set
up in the amendment; though it wus in substance an amended and
supplemental application, it will be desigaated, for conve-
nience, as the ameanded gprlication. Protestants' motion to
strike the amendment and the smended appliceation was argued

rally before the Examiner, and denied by our order of Decen-
ber 15, 1936. The apolicotion of Volley & Coast Transit Com-
peny (App.No. 20706) was filed August 8, 1936.

—rm
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In view of the conclusion we have reached in this matter, we

deem 1t unnecessary %o rule upon this contantion.

Operations Conducted by Appligants and Protestants

For a better understanding of the gquestions involved,
it will be helpful tc review the operations performed by appli-

cants and the principal protestants.

As previously stated, Frasher operated between Oakland
and other East Bay points, and San Jose, a3 an underlying car-
rier for Valley Expresg?) The service replaced that maintained
since 1932, by Oakland-San Jose Tpansportaticn Comp?g{ prior
to its acquisition by Pacific Motor Trucking Company.  Subse=-
quently, Frasher transferred this operative right to Frasher
Truck Co., a corporation, which by order dated May 31, 1938

was substituted as an applicant herein.

Through the facilitiec of various highway common car-
rlers which provide the underlying service, Valley Express is
engaged in business as an express corporation over an extensive
network within this State under tariffs filed with the Commission.
Among other places, it operates between San Joaquin Valley

points and Oakland, via Altamont Pass and also via Pacheco Pass.

(6) Authority for this service was granted by Decision No. 28199,
dated September 3, 1935, on Application No. 19976. Frasher
was certificated to operate between Oakland, Livermore, San
Jose and Santa Clara, and certain intermediate points, in
", . .the transportation of property consigned to the Valley
Express Company. . . for transportation to such points as
said express company or companies are authorized validly to
serve, and for no other service."

(7) The operative right was transferred pursuant to Declsion No.
27549, dated November 26, 1934, on Application No. 19708.

(8) This transfer was authorized by Decision No. 29585, dated
March 8, 1937, on Application No. 21022.

-5-
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Gilroy and Sen Jose.' Its operations extead to the points now

reached by the lines of Highwey, south of San Jose.

For meny years, Eighway Transport Company operated as
a highwey commoa carrier betweern San Frencisco, on the one hand,
and Soledad, Paciric Grove, Wollister, and intermediate points,
on the other hend, via San José%O)Shortly vefore the commencement
of this proceeding, that carrier transferred its operative rights
ané other properties to o new corporation known as Eighway Trans-
pors, Incf%l)protestant herein. It now serves the territory

whick applicant Frasher secks to eater.

-

Protestant J. W. Silva operctes as a 2ighway ¢tommon
carrier between San Transisco and Salinas and intermediate points
within Monterey County, and also between Selinas and Moss landiag,
subject to certain restrictions affecting the Noss Lending oper-

ations end traffic moving northbound from Selinas.

Southern Poeific Company, in conjunctlion with Pocilic

Motor Trucking Compeny, nrovides a rail, or reil zad truck,
service detween Zast Buoy noints and Sulinas, Hollister, Monterey,

Pacific Crove, Santa Cruz and other points involved in this

{9) Though it would a-pecr frox the upplications ia the presen
proceeding, both oriminul cnd amenled, and froxm epplicents!
assertions, that cpolicent Valley 7xnre 5 could operate
locclly between Ouklund und Sun Jose and intermediate points,
tae Commission has held, in cnother proceeding, that 1t
lacked authority %o o so wad, cecordingly, it was reguired
to discontinue tant service. (Pncific Motor Transport Come
pany, et 2l, ve. Vallev Zxpress Compeay, Decision No. 31185,
dated August &, 1938, in Ccse ﬂo 4184). Sudsequently,
Velley Express oug;t a certificute cuthorizing service as an
express corporstion b:tween these roints; this proceeding
(Application No. 222684) has been heurd snd scbmitted and now
awaits decision.

{10) The operctive rights of Tais car ier are described in
Re Highwoy Tronsnort Comononv (Decisiosn No. 15328, dated
August 24, 1985) 26 C.R.C. 942.

{11) Authority for this trzansfer was sranted by Decision No. 28318,
dated November 4, 1935, on Applicstion No. 20181.
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proceeding. Raillway Express Agency, Incorporated, serves this

territory as an express corporation.

Nfgotigtiong between Vall%z Express and
ghway Iransport, Jng.. 10T stablish-

ment of Service as an Underlying Carrie

This application is the outgrowth of a controversy
between Valley Express and Highway regarding the terms under
which the latter would agree %o transport express traffic as an
underlying carrier for the former, as the successor of Highway
Transport Company. Having reached an impasse, the parties

initiated this proceeding.

Following the acquisition of the assets and operative
rights of Highway Transport Coumpany by Highway, Velley Express,
in November, 1939, approached Highway with a view to consummating
an agreement under which the underlying carrier service previously
furnished by Highway's predecessor could be continued. These
negotiations were conducted through correspondence and by personal
interviews between the representatives of each company and, parti-
cularly, between Harold Frasher and Joseph Robertson who control-

led the policies of the rarriers for which they severally spoke.

The differences betweer Valley Express and Highway may
be resolved into three major contentions. They relate to:
(a) the replacement of Highway by Frasher in the handling of
local San Jose and Santa Clara traffic; (b) the form of the
proposed contrart submitted by Valley Express; and (¢) the
nrofits which Highway would receive as an underlying carrier

under the contract offered br Valley EXpress.

We shall deal first with the Szn Jose and Santa Clara
situation. Formerly Valley Express traffic originating at, or
destined to, San Jose or Santa Clara, locally, had been picked up

7=
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and delivered by Eighway Trensport Company and subsequently by
Tighway, &8s its successor. As conmpensation, Highway and Its
oredecessor received 60 cents a toa. During the c¢ourse of the
acgotiations, Velley Express advised Highwuy that thenceforth
Trasher would assume the performance of this service. Highway
replied that because of the withdrawal of this privilege, (from
which & substentiel revenue had been derived) the express traf-
fic no loamer wes attractive and that, thereafter, Highway

would ‘handle Valley Zxpress business only &t its published
tarif? rates. TUnder this arrangement, the expease incurred by
Valley Zxpress in handling the traffic would exceed that
experienced under the contreact previougly existing between
Velley Expreses and Eighway Traasport Company. Though admittedly
Valley Zxpress was zot obligeted to eaploy Righway oxr 1ts prede-
cessor to conduct the San Jose--Saante Clare local scervice,
nevertheless, Jighway resarded the operation as a substantial
source of reveaue; from its standpoiat, this was closely linked

with the underlying carrier service.

The form of the proposed contract submitted by Valley
Express to Hishwey under which t he express service would bde
conducted, was aa important factor in this controversy. During
the course of the heering in this matter, Valley Exoress offered
a draft said to be substanticlly similer in its terms To the
contract under which Zighway Truzsport Company previously head
provided this service. This, IHighway denied, polating %o
certaln provicions of the draft essertedly imposing upon iv
burdens end obligations more onerous taan those coavained in
the contract wivh its predecessor. Particularly, it objected
0 paragraphs 13, 16 end 17. Mr. Rodertson testifled, however,

that if the obJectionable nrovisions were deleted, he would

-
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ign the agreement. At a subsequent hearing, Valley Express
withdrew its offer to execute the contract it had tendered
Tighway. However, throughout the period covered by the hearing, [
Eighwey continued to act es an underlying carrier for Valley
Express under an oral arrecment to the effect that temporerily
these carriers would observe the terms of the contract of Deceam~
ber 28, 1922, between Valley Zxpress and Hipghwsy Transport
Compeny. This arrangement appeers to huve been carried out by

both parties.

No extensive considerction of the proffered contract
appears necessary; it is sufTlicient to refar driefly to the con-
troversial provisions. Parcarash 13 relates to the estoblishment
of rates by the exprees comveny. The recuirement that rate
changes desired by Hirhway must first be approved by other under-
lying carriers participating in the movement of the traffie,
would, so Zighway conteals, be cumbersome to csrry out, would
cause deley in the nublication of new retes, und would materially
curtall its freedenm to detormine for itsclf the rates to be
esteblished. Valley Exprcecs nsserts, on the other hand, that
such o provision is necessury to scfeguard the interests ¢f the

other underlyinr carricrs. The reeoréd is not cleer as to thac

|

punber or the ideatity of tihc cirriers eangeging in this business.

Hiphwer objects to paramrecnh 16 becausc it undertakes
to fasten upon Juturc purchuscrs of the ojerstive right respoa-
sivility for the porformence of <he contrnet. This provision,

Velley Zxpress lasists, is recsonebly accessary to iznsure the

Percrraph L7 puroorts o invest Valley Expreoss with an

option to purchuse the propertiecs of Eishway, &t the price which
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may be offered in good faith by a prospective pur~haser. A
similar provision, so Mr. Frasher testified, had been Incorpora-
ted in all contracts entered into by Valley Express with its
urd erlying carriers. In view of Mr. Robertson's objectiens,

Mr. Frasher consented to the elimination of the paragraph.

Throughout the course of the negotiations between the
parties, the prospective revenue to be realized from the conten-
plated operation was a major subject of discusSion; it was
referred to in the correspondence and considered at the confer-
ences between their executive officers. Statements introduced
in evidence disclosed irn detail the expected tonnage and
revenues. Wide divergence of opinion upon this subject existed;
both Valley Express and Highway were unable to reconcile their

views.

Contentions of the Parties

As we have indicated, the application presents two
phases: Frasher seeks not only the privilege of transporting
express as an underlying carrier for Valley Express but, in
addition, 1t asks authority to serve the public directly.

Frasher contends that it should be permitted to transport express
as an underlying carrier because, assertedly, Valley Express

is entitled to continue the service it had developed at substan-
tial cost to itself; that Valley Express has offered to conduct

the service through the instrumentality of Highway, as underlying
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carrier, under a proposed contrect, felr and reasorable on its
face; that Hishway has capriciously und arbitraril& rejected
this proposal; that because of this refusal, Velley Express has
suffercd delays in the traasportution of its express treffic
wlth consequent loss of dusiness; thut Valley Express, because
off its inability to maintzin agents at points reached by High~
way's lines, has lost contucet with its shippers gnd has beon
deprived of the bexnefits and edventages flowing from through
billing; thet since the cxisting higawoy common carrlers serving
this toxritory are competitors of Velley Express, they would not
bYe desiradle as underlying carriers; ond +thet such an underlying
service can best ve provided Yy applicant TFresher, an efficient
carrier which now serxves pert of the territory cad is well adle

T0 provide the serviee proposed.

The offcr to scrve the public direetly, so epplicants

assert,finds support in the cvidence produced through sppliceats!'

officials cné represcatctives us well as ia the testimony of

pudlic witacsses. Applicents concede, however, that the pudblie -

would be adequately served were Frasher suthorized to operate
only cs an underlying carrier for Valley Express. Although they
prefer the dbrocder sreoat of suthority, & certificcte subject to

these limitotions, they odmit, would de sufficient.

Protestunts ¢ontend, on tht other hund, thut the dis-
cdvaatiges claimed by applicaate to 2ove arisca from the present
situation were suffered by the carrior itsels, waé not by the
public; thut should the crrangement for the division of reveaue
vetween Valley Express cnd its underlying cerricer prbve un-
profitable, thisc is but za exigency of business which an express

corporation must face; that a highwey common carrier seeking
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authority to operate as an underlying carrier for an express
corporation must establish public convenience ard necessity in
the usual manner; that such proof must go beyond a showing
sufficient to warrant the certification of an express corporaticn,
which, it is said, need only establish the advantages incident

to the through billing of shipments; that applicants' remedy

nere 1s to invoke the aild of the Commission which, under its
regulatory powers, they assert, may modify the charges provided
by the contract between an express corporation and its underlying
carrier where they have been shown to be unreasonable; and that
the proposal submitted by Valley Express to Highway to serve as
an underlying carrier was unreasonable in that terms of the
contract offered were unduly durdensome and that the compensation

suggested was inadequate to permit profitable operations.

Protestants also urge that applicants had falled to
show the existence of public convenience and necessity justifying

+he establishment of a direct service as a highway common carrier.

Conglusionsg
AS we have pointed out, the application must be con-
sidered from two viewpoints., It proposes a service for the public
irectly without the intervention of an overlying carrier and, in
addition, it seeks approval of an operation to be conducted by

Frasher solely as an underlying carrier for Valley Express.

Concerning the offer to serve the public directly, the
record discloses that the service proposed by Frasher would not
be superior to that of the protesting carriers now occupying the
field, and that Highway, J. W. Silva, Southern Pacific Company |
and its affiliate Pacific Motor Trucking Company, and Railway




Express Agency, Incorperated, severally vrovide, within their
respective spheres, adequate and satisfactory service between
the points where Frasher seeks to operate. This was established
by the testimony of protestants' representatives, by that of the
public witnesses whom they called, and even by some of the
witnesses called by applicants. The latter witnesses falled to
establish a need for the proposed service to the public directly,
nor 4id they show that the service furnished through existing
facilities was inadequate. It cannot be said, therefore, that
Frasher has sustained the dburden of proof as to this phase of

the application.

Considered from a broader viewpoint, the application,
it 1s apparent, was designed to perpetuate the service conducted
by Valley Express. This clearly was applicants' primary objec-
tive; they sought essentially to protect the rights and continue
the operations of Valley Express.

The right of Valley Express to operate between the
points involved has not been challenged; no gquestion has been,
nor could any well be, raised here as to the validity of the
operative right of that carrier. It rests upon the "grandfather"

clause of section 50 (f), Public Utilities Act, which became

{12)

effective August 21, 1933. Since 1932, Valley Express has hreld
itself out to serve the public generally, through the

(12) As construed by the Commission in Re Pacific Motor Transe
goz% ?9mp§nx (Decision No. 27993) 39 C.R.C. 242, section
N (f) 4id not require any express corporation or freight
forwarder which had commenced operations before August 1,
1933, to secure a certificate of public convenience and
recessity; the right of carriers who had commenced opera--
tion prior to that date to continue their service there-
after, was recognized by the provisions of that section.
They thus became vested with a "prior" or "prescriptive"
operative right.

-13-
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instrumentality of its underlying carriers, in the territory
which Frasher now proposes to enter. Although this operative
right was created by reason of operations conducted on or before
the date provided by section 50 (f), rather than by a certifi-
cate of public convenience and necessity, it must be presumed,
nevertheless, that the establishment and continued performance
of the service was, and is, justified and required in the
public interest. Though rebutadble, this presumption can be
overthrown only by cogent and convincing evidence. The long
continuance of the service--2 service shown by the testimony of
witnesses in this proceeding to be essential and necessary--

impels the conclusion that it should not lightly Ye destroyed.

The record indicates two methods are avallable to pre-
serve the operations conducted by Valley Express. It may con-
tinue to operate under a contractual arrangement with Highway or
it may avail itself of Frasher's facilities, should a certificate
be granted that carrier. No other carrier now operating within
the territory appears to be available or suitable for this pur-
pose. The Commission, we believe, should be slow to grant'a
certificate of public convenience and necessity which would
authorize the entrance of a new carrier into the field, unless
it has been clearly shown that the existing carriers who other-
wise would be available as underlying carriers for the express
corporation either cannot or will not provide a satisfactory
service. We are egqually convinced that no underlying carrier
should be permitted to act in so arbitrary a manner as 1o render
impossible the performance by an overlying carrier of a satis-
factory service to the public. Under these conditions it would
become our duty to take such steps as would insure the continu-

ance and preservation of the existing express service.

14—




Ap. 2050 .- JB

This brings us tc a consideration of the controversy
which has been permitted to develop between Highway and Valley
Express concerning the terms under which the express service
could be continued. In view of the facts shown of record, it
may fairly be said that both Valley Express and Highway have
acted arbitrarily in this matter; upon each of them rests a
substantial share of the responsidbility for the lmpasse con-
fronting them. While the record before us does not contain
sufficient facts upon which %to base & determination of the
equities in the situation, it by no means justifies the con-
clusion that 1t would be impossidle for Valley Express and
Highway to reconcile their differences and reach a satisfactory
agreement as to the terms and conditions under which the traffic

of Valley Express could be transported.

In the absence, therefore, of any convincing showing
that Highway 1s more culpable than Valley Express for the situa-
tion that has come about, we are not disposed to sanction, at
the present time, the issuance of a certificate authorizing
Frasher, a newcomer in this field, <o undertake the performance
of the underlying service. The application of Frésher, there-
fore, will be denied without prejudice, with the admonition vo
both Valley Express and Hizhway immediately to enter upon
negotiations for the settlement of their differences. <Should
they fail within a reasonable time to reach an equitable agree-
ment, this proceeding will be reopened for further hearing and
for such action as we may deem necessary to preserve the con-
tinuance of the express service, which now appears necessary in
the public interest. In our judgment, a period of thirty days
should be sufficient for that purpose. Witkin this time both
Highway and Valley Express will be expected to advise us whether

or not they have arrived at an understanding.
~15=
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Application having been made as above entitled for a
certificate of public convenience and necessity, public hearings
having been had, evidence having been received, the matter
having been duly submitted, and the Commission now being fully

advised:

IT IS ORDERED that the above-entitled application be
and it hereby is denied without prejudice to its renewal as

provided in the foregoing opinion.

The effective date of this order shall be twenty (20)
days from the date hereof.

Dated at San Francisco, California, t 42‘5 day of

COLDIISSIONERS




