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Decision No.

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFOQRNIA

In the Matter of the Investigation, on the )
Cormission's own motlon, into the operations,)
»ates, charges, comtracts, and practices of )
HORTON TRUCX CO. INC., & corporation. )

Case No. LL87

ROBERT L. BARBOUR, for respondent.
. 7. LUCEY, for The Atchison, Topeka & Santa Fe Rallway
Company.
EDWARD STERN, for Railway Express Agoncy, Inc.
AXER, COMMISSIONER:
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This proceeding war instituted on the Commisslion's own
motion for the purpose of determining whether respondent Horton
Truck Co., Ince, 13 operating as a highway common carriler hetween
Los Angeles and San Diego and intermediate points without & certi-
flcate of public convenlence and necessity or other operatlve right.
Public hearing was held at San Diego, evidence received, and the
motter submitted. It is now ready for decislion.
Respondent 1s a corporation organized in the month of
June, 19%37. It 1s engaged in tho transportetion of fresh fish
between San Dlego, orn the one hand, and Seal Beack, San Pedro, anc
Zos Angeles, on the other, operating two pleces of equipment. It
holds only & permit as a redlal highwey commorn carxrier. Operations
are not conductod on any fixed schedule ut whenever the Lfisherments
catch provides traffic. The froquency of tho operatiorn varies ac-
cordingly betweosn two and six trips a weck.
The corporation has /.50 sharos of stock outstanding, of
which 112 sharcs arc owned by its prosident and operator, C. B.
dorton; the reomalinder is divided In unegual proportions among seven

wheolosalo flsh dealers in San Dicgo. These seven constituto virtually

tho only wholesale fish decalors 4n San Diego who ship fresh fish Vo
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Los Angeles and vicinity.
The crganization of the rospondent corporation was
motivatod by a dosire on the part of thesc dealers for a transporta-

tion modium subject to thoir control, which would provido a suf-

ficiontly flexibdble service to be available at whatcver hour the
cateh might make conveniont. The deslers collaborated in working
out tholir plans, in socuring tho scrvices of Horton to manage the
concorn, and In organizing the corporation. 3But although respondont
thus has a cooperativo background, it Is not orgsnizod as a co-
oporative corporation but as an ordinary business corporation.
Substentlal comsidoration was paid and roccived for its outstanding
stock, and dividonds have boen paid to the stockholdors, some of
whom have frankly acknowlcdged that the prospect of a profit from
the organization was a factor which contributed to their interest
in the onterpriso. Represonteotives of all tho stockholding whole-
3ale fish dealors testifled that their companics choso rospondent's
servico for all possidlo shipments.

It is tho practicc of the trado 4in that locality to sell
fish in the wholosale market £.0.b. point of origin, the conmsignecs
of the shilpmonts paying the freight chergos. Much tho larger part
of tho traffic handled by recpondent moves from San Dicgo to Los
Angeles, and consequontly only & small part of the respondent's

rovonue 1ls derived from frcight charzos paid by its stockholdors.

It Is ovident from the record that substantially all the

frosn fish moving dotwecn San Dliogo and Los Angeles,which is not
specifically routed via othor carricrs at the direction of the conm- -
signeos In Los Angelcs, 1s transported by respondent. A large
nurber of wholosalo and rotall fisk doaleors 4n the Los Angoles
vicinity rocelve respondont's sorvice. One of the San Diego wholo-

Salors alono from time to time ships via respondont to as many as 75
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dealors in and about Los Angoles. It iS’CIOPr that respondent's
sorvice Lis ronderod to such of tho public iIn the territory in which
1%t operatos 25 415 able and choosos to wse tho speclallzed sorvico
offercd.

I theoreforc f£ind that respondent 1s a common carricr owne
Ing, controlling, opcrating, and managing aute trucks usod in the
busincss of transportatlion of proporty for componsatlon over public
highways iIn this State botweon fixed termini, to-wit, Los Angelos
and. Sen Diogo and intormedioto points, and over & regular route,
to~wit, U. .S. Highwoy #1C1, butweon these termini. It should o
ordored to cease and desist from such operations unless and wntlil It
shall nave obtained from the Railroad Commizsion 2 certilicato
doclgring thet public convenicnee and nocessity require such opere-
tion.

order of the Commission diroeting the susponsion of an

oporation 1s 4in 1ts effect not unlike an injunction by 2 court. A
violation of such order constituses o contompt of the Commisslon.
The California Ceonstitution and the Pudblic Utilltlos Act vost the
Commission with powoer and authority to punish for contempt in the
semo mannor and to tho same oxtent as courts of record. In the
event a porson 1s acdjudgod gullty of contompt, 2 fine may be Imposcd

in the amownt of $500, or he may de Impriscned for five (5) days, or

both., C.C.P. Sece, 1218; Motor Froight Terminal Co. V. 3ray, 37 ;

i

C.R.C. 22li; re Ball & Haves, 37 C.R.C. l.07; Wormuth v. Stamper,
55 C.R.C. h58; Piconcer Expross Company v. Xeller, 33 CJ.R.C. 571

I rocommend the follewing form of order.
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Publle hearing having dbeen had in the axve-cntitloed

notter, cvidence having becn »ccelved and tho matter submitted, and
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the Commission now being fully advised,

IT IS H=EREBY ORDEIRED that respondent Eorton Truck Co.,
Incey o cqrppration, shall irmedistely cease and desist from con-
ducﬁing or continuing, directly or incirectly or by any subterfuge
or device, any and all opexration a3 & highway cormon carrier between
Sen Dicgo and -Los Angeles and Intermediate points unless and until
1t shall have obtainmed from the Rallroad Commission a certificate
declaring thet public convenience and necessity require such opera-
tion.

The Secretary of the Cormission s hereby asuthorized and

direCted To 02use serviee of this decislorn Lo be made uporn respon-

dent.
I? IS HEREBY FURTHER ORDERED thet tho offective date of

vnls order shell be twenty (20) dsys from and after service hereof

T upen respondent.

The foregoing Opinion and Order areo hereby approved and
ordered filed as the Opinion and Order of the Rallroad Commission of
the State of California.

Dated at Sen Prancisco, California, thio day of

May, 19L1.
i,
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