
BEr:-OR:: TEE ?J ... IL.:\OAD CO~,mISS:::O:; OF TEE STATE OF CALI?ORl:IA 

!n the ;~o.ttc::" of the Applicatior .. of ) 
JOE TZSTO o.nd 11IZ3 TESTO, doing ) 
business as TESTO 3ROS., for a ) 
certifica.te of public conve:licr:ce ) 
and necessity ~o ope::-o.te an c,11to:loo11e' ) 
truck service for the tr~~:~o::-tc.tion ) 
of fresh fruits and veuetaties, as a ) 
COInr.'lon co.::-rier I bctvleen ::Jtoclcton.. ) 
California, and 0.11 points within 0. ) 
radius of twenty :lilc3 therect~ on the ) 
one hand, and Los AnGeles, on the ) 
other ho.nd. ) 

---------------------------------) 

Applicc.tion No.23796 

Louttit, Marceau ~ Louttit, by DSniel V. 
MIl:'ceau, for t'lpplicant 

Francis x.. Vie~:,s. and Cor.roy I. OVlens for 
Southern Pacific Co:pany and Pacific 
~'Ooloo"'" ~"'''''''''''''O ... 010 ""I"'ote Solo " nolo ... 'I. Y • ~.o. ...... ::, ... \.;,~. w~ .. Wy 

Willo.::-c S. Jo~son, for Vc.lley Expreso Company 
and Vallcy ;.'!otor Lines, protcstants 

E. V. Luce, for A tchioon, Topel-:n. ~ Santa Fe 
Rs.ilws.y Company, protestant 

~:. A. Gotelli, ,rotesto.nt 

BY THE COMMISSION: 

OPI~:!ON 

In this proceedinG applicant, Joe Testo and Mi~c Testo, 

dOinc bu~iness as Testo Bros., seeks authority to establish and 

operate an auto~otive t~uck ~ervice as a highway common carrier, 

as th~t term is defined i~ Section 2-,/4 of the Public Utilities 

Act, for the transportation of fresh fruits and vegetables as 

follows: from Stockton, C~lifornia, and n radiuo of twcnty 
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(20) mile~~~e~cor, to Los Ar~elcs, California; said service 

to be operated daily, except Saturdays, days preceding holi­

days, a.nd such d.IlY~ wh0n less tha.."'l or..e hu.nc.rcc. (100) packa.ges 
1 

in the agsregate are offe~ec for transportation. 

On February 20, 19L~o, N .. A. Gotel11 filed an appli-

co. t10n with the ~ailroad Co:n:niss ion seeking Il ce:r-tif1c:3. te of 

public convenience and ~ecessity to establish a similar trans­

porta. tior.. service. 2 1:. public hearinG wa.s held on said Gotelli 

application nnd the :no.tte:' was submitted ~nd i::: noW pending 

before the Co~ission for decision. 
on the Gotelll appl~ca~lon was 1:lcorpora.tea. In th13 p:r-oceo<:'1nc 

oy ~t1p~at~on o~ all pnrt1es. 

Puo11c hearings wero hold at Stockton anQ Los Angeles 

19L:.O, l., 
on Dece~ber 17, 18, a~d l~~and Janu~ry 7, 8, end 9, 19~, 
be:'ore Examine:' Ca::le:,o~, <!7idence was recei Yed, the mo. tter W:l.S 

duly zubr.1ttecl, and the s[.~e is now rendy for dec~sion. 

3 
The testimony o~ m~ny witnesses who testified on be-

ha.lf of applicant develop,!d facts durin¢ the progress of the 

1. Application No. 2;796, para.graph 1 

2. Applicatlor.. r.:o. 22957, in C:l.se No. Wl.35, filed Septe:nber 
1, 1939, subni ttec. Fec'ru:lry 29, 1940 

;. 14 f~uit and vegeta.ble growers from Stockton and 
vicinity; 
14 fruit' 0. ncl ycseto.b~.c brokers i'ro:n Los A..."'lgeles and 
Stockton; 
The President of th~ St'n JOMluin Marketins Association 
of Stockton; 
The Ger .. eral 1i!a~o.scr 0::- D.pplicant 
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hoa!"ing which ~s.y be sum.'i'1arizcd as follows: 

For ~~ny ye~!"s a?p11c!lnt hl3.z been eonductinz a produce 

busineZl$ at the Sa:t Joa.quin ~Iarket!.ns ;"ssoc1ction in Stocl:to:-:.. 

During 1955 =Ulny ::'ruit D.!'ld v.::~ct.n.ble g!"owers and dealers lear!'l.ed 

thllt applica:tt Wc.s operatir.z:; tr'Uc}i;s to Los J~_"lceles, tro.nsporting 

fruit a.nd veGetables in tho conduct of its produce business. 

These growers and dea.lers fro~ ti~e to time requested ap,licant 

to transport prod'Uce of one type or another tro~ the Stockton 

area to the Los A:tGeles m.n.rkcts. The requests became so freq'Uont 

th.n.t during 19;5 or 1936 applic~nt ina~~ated 0. t!"~nsportation 

service in conjunction with its produce o'Usiness. Requ.ests fa'!' 

transportation inc!"eo.sec. ~"lti1 applicant found it necessary to 

operate a line-haul ar4 pick-'Up service. Shipments were picked 

up at !'arms in the Stccl<to:-:. vicinity during the day and con­

solidated with shipments ori~i!'l~ti~ at the San Joaquin Ma~ketins 

AS::lociation on lino-ho.u1 t::"ucl~::: for delivery .. Line-ha.ul trucxs 

d~p~rted froo Stoc%ton abo~t ~:OO p.m. each day and arr!ved at 

the Los Ar.eeles ::lllrkets about 3:00 a.m. the i'ollowil".g day. Tho 

exact n~~ber o~ shippers patron~zins a~p11c~ntTs service durino 

the 1940 season is not sho~~. Rowever, ::.t c.oos appear tha.t a 

largo nu.'"nbor of ship;pe!"~ wore ::crvec.. In so~e instances ship-

~ents were handled :PU:S'UD.r'.t to c. special arrtl.rlSc:::lc!lt, but; in most 

instances applicant h~ndlcc s~ip~ent~ indiscriminately. Buyers 

for cOIr.::l.ission ho\:.ses in Los Ant:;eles requested th.e srowers to 

tra..."'l.sportship:nents by appl::'c~,nt .. It appears in practically all 

instances that the co~:.iscior. houscc paid the t!"D.nsportation 

charges c.nd. deduc ted tne o.~Oll."lt £!"o:::. the sale price 01" the pro-

duce remitted to 'the grov:ers. This constituted the m~~ner in 

3· 



\':hich prac~ically all of applicant T s t:,e..nspo:'tation business we..:, 

hunciled. 

The s:'owe:'s in the Stockton e..:'ea require the establish ... 

ment of a trucIc sc:,vice tha.t will tre..n:::port the pC:'ishable crops 

to the Los Ar~eles ~a:'kets in the ~ost rapid and dependable 

The perishable fruit~ and vecetables ~~tur1ng du:-ing 

the spring ar.d s~~e:, months n:'e picked generally during the hot 

hours of the c.ay ::me. should a:':'i va at the markets following the 

day of pickins. 

t:,a.nsportation. 

To acc~plish this requi:'cs careful ~~d prompt 

Ship~ents sho~l~ arrive at 3:00 a.m. so that 

commission ~erc~~nt$ haVe an o?port~~1ty to dispose of said prod-

uce ~t the best available ~rice. La.te sh1p~ents, in many 

instances, c~nnot be e.ispo:::ed of on the day of arrival and must 

be held over and ~old as seconds, thereby causi~ a considerable 

loss to the grower. The te:t1~ony of these witnesses, without 

exception, established that t:,uck transporta.tion is the only 

:::.ea.ns whereby the growers cnn deliver their products to the Los 

A:i.gclc$ markets with suff'icic~t c.ispc.tch nne in proper condition 

to avoid the loss o~ late delivery n~d c~age to sh1pcents re ... 

sulting on c~n1 occasions rro~ other ~eano of transportation. 

Applicant's service wus used regularly ir.. doliverbg shipments 

from Stockton and vicir..ity to the Los Angeles r.arkets. 

The rocord of prompt service and condition of equip­

ment places applicnnt in a po~ition to perform the service for 

which authori~y 1::: her'.! not:.;:;~-;. Very fow ship:::.ents in the pant 

five ye~rs have moved from the Stockton nrea to the Los Ar~eles 

::1arlcets by ro.i1, or by h1::;hw?y co:.:r.o:r.. ca:-rier truck. 
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The 'ouildinGs of.' the:: SQ.n Joaquin l-Ia.rketir..g 

As:ociation occupy app~oy.L~ntely three acres, in which there 

arc 182 stalls for growers ~~d dealers. Dur ins the 1940 

$e~son approxi~ately 150,000 packages of produce were handled 

through the Association for Los .~geles ~ar~cts. In addition 

to this larce quantitios moved directly from the farms to Los 

A.~celes markets. The services of several carriers were 

utilized to trans,ort tho shipments duri~ this season, the 

record showi~ that N. A. Gotelli, Testo Bros., and campodonico 

,:~ Barosso trar:.sportod t!'le larGest quanti ties. i.lany grower wi t-

:::'lesses wore ot the opi:::'lion that the c;,ua..""l.ti ty of produce to 'be 

shipped to the Los A:::'loeles markets durir~ the 191~ season will 

exceed that of the 1940 season 'by approximately twenty-five per 

cent. It is appa.rent that a hiChway cor.~on carrier service 1s 

necossary. 

The record clearly establishes that applicant was 

performing a hi~hway co~~on carrier service dur1r~ the 1940 

produce season and that said service was perfor::1'ed in viola.tion 

of the provisions of the ?~blic Utilities Act. 

will not co::.do:::e this illegal pro.cticc.
4 

Tho COJ:n:lission 

A cc.rei'ul cons~deration of tnr,; ~;n':;irc record leads to 

the concl .... sion, &r.d we horcby find az a. fact, tha.t p .... blic con-

venience ~~d neeesnity require tho establis~~ent or an auto-

4. An aetlon zoeklnt to reCOvor ?ona~t1o~ ror v1o~at1on 
of Sectio~ 50·;/~ of the ?Jolic Utilities Act has beer. 
in3tituted at the diroction of the Commission and is 
now pond1~~ in t~o Supc~ior Court in San Joaquin 

COu.'1ty. 
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motive truck service for the tr~nsportation of fresh fruits 

and vegetable~ as a hi~hw~y co=mor. carrier, as defined in 

Section 2-3/4 of the Publ~c Utilities Act by applicant, as 

follows: fro::l Stocl~ton, C.:tlifornia, and tl radius of twenty 

(20) miles thereof, to Los Angeles, Ccl1fornia. 

Applicant herein iD hereby placed on notice that 

operative ri~~ts do not constitute a class of property wr~ch 

~hall oe caplt~l1zed or ~sed as an element of value in deter-

mining reasonable rates. Aside fro~ their purely per.missive 

aspect, they extend to tho holder a full or partial monopoly 

of a class of busL~ess over a Darticular route. This ::lonopoly 

feature may be chancec or destroyed at any ti::le by the State, 

which is not 1:1 a:ny respect li:::.1 ted to the r.um.'ber of rit;hts 

which may 'be eiven. 

o '1:1 ., D 

Public hoarir~ havin~ oeen held in the above-entitled 

procoeding" upon which evidenco wC.!l adduced, the matter having 

bee!". duly sub~itted, the Co::r.:.1s:::ion no\': bc1:ll; fully advised, 

and it havinG been found that public convenience end necessity 

::0 req,u1re, 

IT IS ORDh~ED that a certificate of public conven-

iencc a:1d necessity is hereby e;ro.nted to Joe Testo and !\!!.ke 

Testo, doing o~siness as Testo Eros_, tor the establishment 

n:1C operation of nn auto~otive service for tho transportation 

of fresh fruits a.nd vesetables as n highway cotmon carrier, as 

such is defined in Section 2-3/4 of the Public Utilit1es Act, 
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from Stockton, C~lifo~ni~, and ~ raeius of twenty (20) ~iles 

thereo~, to Los AnGeles, Ca1ifo~nia. 

!T IS FURTEZR ORDERED that in the oper~tion of s~id 

hiGhway co~~on carrier service purzuant to the fore~01nc certif-

1ca te, Joe Testo and ~~ike Testo, doing bus1~ess as Testo Bros., 

shall cO::lply v:i th and observe t~le followir..g service :'et;ulat1ons: 

(1) File 3. written accept!lnce of the 
certificate herein ;r~nted within a period of 
not to exceed thirty (30) days from the effoctive 
dllte hereof. 

(2) Subject to the authority of this 
Commission to chance or ~odify such at any time . 
by f~ther order, said Joe Testo and Mike Testo,l 
doing businese as Testo Bros., shall conduc~. 
said hiGhwsj co~on carrier service over and 
alor..,g the fol::'ov:ing route: U. S. 51;hw3.y No. 99, 
throuSh Mod~cto 1 1~crced, ?Iac.ero., Fresno, 
Balwrsfield, Burban!-:, and Los An8:elcs, Cc.lifo!'nia. 

(,) Co~~cnce the service herein authorized 
within a period of not to exceed sixty (60) days 
fro~ the effective date hereof ane file in 
triplicate a~d concurrently ~ake effective within 
a per:od of not to exceed sixty (60) days rro~ 
tho effective date of this order on not less than 
rive (5) d~ysT notice ~ the Co~ssicn ~nd the 
oublic a tariff or tariffs constructed in accord­
ance with the rcquire~ents of the Co~~ission's 
General orders and conta.in1r.g r Fltes, rules, and 
reculations which in vol-...=e a.nd effect shall be 
identiccl with the proposed rates, rules, a.nd 
:-egulations shown in the exhibit ~t:ts.ched to 
Applico. tion !~o. 23796.. in so far as they coni'orm 
t t· t· "". " · o ne cer l!lcate ne~eln grantee, O~ rates, rules, 
and rcgulat~onc satisfactory to th~ Railrosd 
Cor.x:n.is~~O:l. 

(L:.) Filo in t:-ipl!.ca.to and ::"lal<:e et'!'eet1·/o 
w!tb,in c. pe:,~od of not to exceed sixty (40) days 
fro~ t~e effect:ve date of this order on not less 
than five (5) days' notico to the Comm1s:ion and 
the public t~c schedules cover1~ the service 
herein authorized in accordance with parasrnph I 
of Application Xo. 23796, and in a form s~ti!:t'a.etory 
to this Commiosion. 

(5) Rights and privileges herein a.uthorizee 
~ay not be disco~tinued, sold, leased, transferred, 
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nor assigned u.nless the written consent of the 
Co~ission to such discontinuance, sale, lease, 
transfer or assiGnment bA3 first been obtained. 

(6) No vehicle may be operated by applicant 
herein u.~ess such vehicle is owned by said 
~pp1icant o~ is leased by applicant under a 
contract or agreement on a basis satisfactory to 
the Railroad Commission. 

(7) Applicant shall, prior to the cor~ence· 
ment of service authorized herein, and continu­
ously therea:tcr, co~ply With all of the pre­
visions of this Co~1ss1onTs General Order No. 
91. 

The effective dato of tr~s order shall be twenty (20) 

days from the date hereof. 

Dated at San FranciSCO, California, t 

_JJ 
,4 rI'. s I~ day of 
)~ 

COlIlr.lissioners 


