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ILROAD COMMISSION OF TiiZ STATE OF CALIFORN

In the Mabvter of the Apbl cat¢o“ of
Wo Ao GOTELLI for a cort leate of
public convenlence and “ece sity to
cperate as a common carrioxr dy motor

rghicle for the transportation of
¢rcuh frules and vegozable between
Stockton and all points within o
radivs of twcnty miles ol Steclzton
Call fo.“ia, on the one hand, oanc
Angeles and points and places on
rran césco 3ay, including Oaklang,
Saen P ci.co Alameds, :mn»"v"le,
Berkeley and Piedmont, n the othe
hand.

n Eandler,

by Daniel V. Narceau,
io Antonini, protestant

TABDIN, By Zzra Decoto, for Pete nampone,
nroteztant

NeCUwCHEoN, OLHEY, MANNON £ GREZNE, by F. W. lielke,
for The River Lines, protectant

ZDVARD STERN, for Rd lway Expross Agency, inc.,
nrote

METITIOLD, for So“*hern Pacific Company and
Pacific Motor Trucking Company,
rrotestants

L. LOCKNO0D and WILLIAL T. BROOXS, for Atchlson
. ?
Topela x Santa e Pailway Company -
Coast Lines, protostant

¥. BRADSIAY, fer Western Pacific Rellroad
Comp&ny, protestant.

COMMISSIONZR:

9

¥. A. Gotelli, 2pplicant horeln, requests a cortif-

Zeate of public convenience and necessity to establish and
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operate an on-call highway cormon carrior service for the trans-
portation of fresh frulits and vogetables between Stockton and all
points within a radlus of twenty miles thereof, on the one hand,
and Los Angeles and points and places on Son rrancisco 3ay, in-
cluding Oakland, San Francisco, Alameda, Imeryville, 3erkeley,

and Piedmont, on the othier rand.

The matter was consolidated for the purpose of taking
evidence with Case No. 135, & formal investigation snstituted
by the Commission on its own motion to determine whethor or not

Gotolli was conducting o highway cormon carrior service betweon

n

the Stoektorn araes and San Francisceos and Qaklsnd without propex
avthority therefor, and pudblic hearings wero thercalter held in
Stockson on Noverber 1lat, 2nd, and 3»d, December 12th, 13th,
1lth, and 15%h, 1939, snd Februnry 29%th, 1SL0, and in 3en
Francisco on Janusry 18th, 19.0. The proccedings weore Sub-
mittod on Bricfs which nave since Desn filed, ao thc Commission
has already Lssued Its decislion In Caso Xo. uL;S 2

Protests to thoe granting of the anplicatlion have been
made by Virgilio Antonini, who ororntes a highway cormon carrior
service for the transportntion of frosh Irults and vegetables
botween the Stockton ores and Stn Francisco and Oakland, Railway
Expross Agoncey, Inec., &n expross corporation operating botween
all the points in question, and Atchison, Topekd # Santa Fe

e

Rallway Company, Southern Faciflc Componmy, Faciflc Motor Trucking

(1) Doclsion Fo. 33737, Zssucd on Docembder 17, 16lo, in which
tho Commlszion Jound that Gotolll hnd been opo“at az &
hizhwuy conmon carricr between the Stockton arca and San
Francisco and Qukland, and orderod alm to ceasc and
desist thercelrom.

2.
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ompany, ond Western Pacific Rellroad Company, cach of which
ves some or all of said points. The protests of Pete
Rampone and The River Lines were withdrawn during the course of

the hearing.

cality cecks authority for two soparate
no between Stockton and Los Angeles, and
Froncisco Bay area, and
the ovidence relating to ofea calls in & large measure for
scparate consideration. cecnute off various circumstances, 1%
1s decmed odvisable to rule with oyele vo the Loc Angeles
operation at this vime 2 sposition of the ro-

mainder of tho appll

An cnalysis of the evidence bearing on
Stoekton-Los Angeles operation rzlise:s
follows: (1) the public neod for
of applicant to conduct it on

effcct of hils yrior oporatlons.

Stocizton 1s the center of o agricultural aroa in

which fresh frulits and setadles sxeceding $10,000,000.00 in

Y

value arce grown annud wael of woduee moves fo

LT the preson ime g 18 no highway common
tiflicated to troncy dpoleX: 5 and vegetables
from Stockton to Los Angscles. ; cod for such a scrvico,
nowover, is cloarly ovident from the record.  Numerous wit-
nosscs testificd that they concidor truck tronsportation

-~

ocscnticl to the proper marketing of their commodlit

3.
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pointed to certain advantages of trucks over ratlroads in hand-

1ing fresh fruits and vegevables between these points. Such
fnelude less handling, direct service from ranch or

grower's market to wholesale distriduting houses, and delivery

in Los Anroles in time for marketing carly on the first morning

after picking of the produce. These fnctors combine not only

to bring the growers greater returns , but alse to glve consumers
potter Srults end vegetables. The record 2lso shows that as a

atter of fact practically 2ll of the Ifresh produce moving be-

tween these points s now cerried by trucks operated purportedly
under the authority of radial highway common carrier and hipghway
contract carrier permita. mo grant the apnplication will not,

therefore. divert any substantial revenue from the rail carriers.
2

The fact that so-calied radial highwey common and high-
contract carriers are now transporting sudbstantlelly all of
produce moving detween these polinis s no%t detract from
necd for a2 highway common carr i Operators of
former type are under no duty 0 maintain adegquate anc con

tinuous service, and th lic not prosected against dls-
eriminatory practices on thelr pert. As the record shows, they
frequentlyrefuse £o accept suell shipments during the off-peak
seasons when full loacds are not always available. The traffic
in question iz n. volume, amounting to many thousands of
tons annually, ond the public Lz entlitled to enjoy the services
of a highway common carrier wio will be recuired at all times %o
provide adequate, 2} service whenever needed. I
am of the opinion t 1e¢ cornvenience and necessity require
the establishment the proposed service from the Stockion area

to Los Angeles. need for & return movement has dbeen shown,

L.
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nowever, and accordingly no authority therefor should e

granted.

No serious guestlon has Ween *a*sed as to applicant's
ability to conduct the proposed operdtion to Los Angeles on 2
compensatory basis. rie volume of traffic and ap-

portation matters warrant the

sropoced operation will yield a reasonable

The chiel ground of protest ne ¢ of th

application to serve Los Angeles Is , nt allegedly
such an operation unlawfully in the past

ard that the Comaission, iz line with the principle announced

1n aumerous decisions, chould deny a certificate to a carrler

who has wilfully violated the law in dbuilding up the service

which he secks %o have certillcated. It Zs true that, as a

general policy, regard for the law and fairness to competing

carmiors eall for 2 denial of a certificate to such an operator.
The application of this principle is always subject, however,

public, the promotion

-

the convenicnce and necessity of the

of whose interests iz of paramount concern. thile it appears
po)e nt z ofch the general public dbetween
the points In 3 and has accordinsly beern operating as 2
alghwey common ler W t propoey auwthority therefor, it is

alse true thet & compelling public need for his proposed scrvice

nas been shown. s, 1t 1s not certein that applicant

was awere ol the

While he had nreviously been %told that his San Francisco oper-
P

ations appeared t0 be those of a highway common carrior, there

5.
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25 no indlcation that he was ever so adviscd with respect to the

s not to e understood, of course
2’ 4

§e

Los Angeles service. It
that his walawlul operations are Lo Ye condonecd. On the con-

(2)

trary, the Commission's decision in the Investigatlion proceeding
directed 1ts attorney to file a penalty sult against appllcan
herein for his illegal operations to San Francisco, and that has

been donegB)

n view of all the circunstances I belleve that <the
public need for the service 1s sulficlently great to overcome the
taint of illegality attached to his prior operations to Los
Angeles and that o certificate authorizing applicant to establilsh
a highway common carrier service from Stociiton to Los Angeles,

as prayed for in the application, should “e granted.

N. A. Gotelli, applicant herein, is heredby placed upon
notice that operative rights do not constitute a class of prop-
erty which should be zcopitalized or used as an element of value
in determining reasonable rates. Aside fyom their purely per-
nissive aspect, theyextend to the holder a full or partial nmon-
opoly of a cless of duciness over a particular route. This
moropoly feature may be changed or destroyed at any time by the

tate, which 1s not In any recpect limited to the number of

rights which may be pglven.

(2) Sce Note 1, supra.

(3) ©People v. N. A. Gotwlli, S.F. Superior Court Xo.

206267,
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The following form of order is recommended:

Public hearings naving been held, evidence having been
received, the matter having been duly sudbmitted and 1t having
been found as a fact that rublic convenlence and necessity se

require:

I7 IS ORDERED that a cortificate of public convenience
and necessity be and it is hereby granted to N. A. Gotelli for
the establishment and operation of an automotive service as a
nighway common 2arrier of fresh frults and vegetables only Irom

tockton and all points writhin a radius of twenty (20) miles

thereof, on the one hand, to Los Angeles, on the other hand.

¢

IT IS FURTIEER ORDERED that in the operation of said
highway common carrier service N. A. Gotellil shall comply with

and observe the following service regulations:

1. File a written acceptance of the cer-
tificate herein granted within a period of
not to exceed thirty (30) days Trom the date
nereof.

2. Stbject t0 the authority of this Commis-
sion to change or modify such at any time by
further order, conduct snid highway common
carrier operation over and along the follow-
ing route:

Via U. 8. Highway No. 99.

3. File in triplicate and concurrently make
¢ffective within a period of not to exceed

SIXEY (60) daYS from the affeetive date of
this order, on not less then five (5) days
notice to the Commission and tThe public, a
tariff or tariffs constructed in accordance
with the roquirements of the Commission's
General Orders and contalning rates, rules
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and regulations which in volume and effect shall
be identical with the proposed rates, rules and
regulations shown in the exhibits attached to
the application hereirn in so far as they conform
%0 the certificate herein granted, or rates,
rules and regulations satisfactory to the Rail-
road Commissiorn.

4, ile, in triplicate, and make effcctive
within a period of not to exceed sixty (60)
days from the effcetive date of this order on
not less than five (5) days' notice to the
Commission and the public, time schedules
covering the se¢rvice herein authorized in a
form satisfactory to this Commission.

The effective date of this order shall be twenty (20)

the date hereof.

The foregoing opirion and order are hereby approved

and ordered filedé as the opinion and order of the Railroad Com-

missiorn of the State of California.

of May, 1941.

N
Dated at Sen Froncisco, California, this day

COIIISSIONZRS




