
Deci.sion No .. 

B:::FORE T!!E RA!LROAD cm1XISSIO~ OF TEE STATE (~F C.t,.LIFo::naA 

!:1 the Mt:lttcr of tho :"o'Olicn.t:L.o:'l of ) 
N. A. GC~ELLI for 11 cor'tificc.tc of ) 
public coni."cnic:lco and !'.ece~si ty to ) 
('lperate as a cozr .. "ton carrio::- oy !!lotor ) 
'!/leh1cle for tho trt1nzportf'. tion of ) 
fresh fruit::; nne vagot:,lble:9 o0tv'ecn ) 
Stockton and all points within ~ ) 
radius of tWO:1ty mi105 or Stoc~tO:l, ) 
Cal:tfornie., or. the one hand, c.n6. Loe ) 
h!'l.golcs an<! points s,nc, places or:. Sen ) 
?!'El.ncisco 3ay, includ!r.s Oaldand., ) 
Sen ?ra:lc1sco, Aln.:::oc.a, 3:;:.(,rr1ille, ) 
Serl~cley :l::.d PleClont, on the othe:::- ) 
hS:1d. ) 
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Application No. 22957 

?:;"RE ?c 3~OL, o:r Zdwc.rd ;':. Sorol and !I!arvin En.nc.ler, 
~o:, applicant 

LOJTTI':' 1 :SARC:s.:.:u- Q: LO'\.J"T':'!T, OJ' DD.niol V .. !uarcctlu, 
for Virgilio Antonini, protestant 

DECOTO .~ lli .. ?DIX 1 by 3zrn !:locote" for Pote Rtl:n~one, 
,rotest::l.r.t 

ED~·:;.:m S':k£:l~ 1 ~e:, Rm lV/a:; Zxprc~s Age:lcy, !:lc., 
p:'otcst:.1nt 

':::tLIA~,r. ! .. :ZD,'!!OLD I 1'0:':' Souther!: ?acii"ic COmpE.l'lY a:ld 
Pac~.~ic NOtO:" Trucltins CO:lpa:lY I 
protest!).nts 

..... .'.. LOCZ.:'i:OOD ar~c! ·:ilLL!.~.:.,r T.. B~OO:<S 1 for Atchison, 
7ope!,:tl ,~.: Santa Fe Ro.ilway Company -
Coa~t Lines, protostant 

L. ~: .. 3;tJ'l.DS;'.t:N, fer :,'!eztc!'n Pacific Rc1lroad 
C o;'lpc.ny, pro t e::: tan t .. 

BAKER, co~.m!SS!ONER: 

o P ! lJ ION ---_111.----
N. A. Gotel11, :lp~l~c~nt herein, r0q~e~ts 0. certif-

leate of public cO:lvoniencc nnd necessity to esttlblish ~r.e 
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operate an on-cnll h18hw~y co~o~ c~rrio~ se~vice for the trans-

portation of fre~h fruits ~r.~ vosetnbles between Stockton nne all 

points within n :-sdius of twenty ::11100 thereot, on the one hs.nd, 

nnd Los Anseles n~e pOints nne plnces on S~n Fr~ncisco Bay, in-

cluc.1nc Oc.lds.nd, San Frs.:r.cisco, Aln:eda, E.-neryv-ille, Berkeley, 

and Piedmont, on the other hand. 

Tho !'ac.tter ':fc.sconsolido. ted fo'!' the purpose 0: tc..king 

evidence with CD-CO 1~o. i.:l~35, c. for:na: invcstisation 1.nstitutec. 

by the COr.".r.lission on its O\.on ':notion to detc!"::li.r..e whether 0:" not 

Cotclli was COI".<.luc tir.g 8. hiGhwa~r CO:'ll.":lOr.. Co.:"ri0:" service b0tween 

the Stoe.kton aroz- O,:;1.d Sa.r .. Fr~ .. ne.i~co D.ne. Oo.klsnc' v;i thout propc:" 

authori ty t~.ero!'o:", 3.r~d public hC3.'!'ir.cs v:e~:'o t!-:.ercs.!'tor held in 

Stoc!<ton on Novo:.-.bor 1st, 2.."'lcl, ane. 5:"c., Dccomoor 12th, 13t h, 

:::':"0 pl'oceedings wore sub-

mi ttod on bric!'s whic!i. h3.VC since "oe0:~ .fil<.;d, U!"!d tho Co::nnission 

has u,lready lz:31:'.cd its dcci:J!.o~ in C~so !\'o. 4435. (1) 

Protozts to t!l0 G:'~~':.ti!",,: of t~o c.~plicatlo~ havQ been 

service :.."'or the: trs.n::port.". tio!'l of fl'O:3h ~rui ts .:-~nd vosctabl"s 

botwoen tho Stoc!~to:: ~.rcn. ~~.l~ S~·n Fr:.nc:!.sco ·'lnc. OaklJ;l.nc., Ra.ilwa.y 

Expross Asoncy, Inc., ~n ,.)xP!'-.1:::z corpo!"C'. tion opc:'Cltir..g between 

all the points in question, ~nd Atchison, TOp0k~ ~ SQnt~ Po 

(1) Docision l~o. 33737, ':r::su.::d. on Docc:o:r.bor 17, 1;40, in VJhich 
tho Co:n:nis~io~ ;"ou..,cl t=l~ t Gotolli hnd been opo:'1l tir.c ::lS ~ 
hl3hw~y concon c.?rri(;r between th:; 6tocl-::ton urea. t'.nd Sar.. 
Pr~nc1.sco r.;.nd O::\kland, :;.n~ ord01'Cc. hl:n to c(;).?so c.nd 
desist thorGf!"o~. 
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Co:npo.ny 1 ::.nd Western Pac::'fic Rt.11ror..d Cor.:.p~my 1 ouch of which 

~~rvC3 some or nll of s~id points. Tho p~otcsts of Peto 

Rn:n~onc o.r..d The Ri vc!" Lino Z "'·.'ore ' .... 1 thc:l:'o.v:n du=-1:1.2 tho course of 

App!ic~nt in !"~~11ty secks ~utho~ity for two soparate 

opere. tine rif)hts 1 th0 onu bct';l€)Cn Stoc~cton on.d Los AnGelos, o.nc. 

t!'l.';' otho:' betw0cn Stoc::ton c.::.d. ~h;:; So.::. F!"c.ncisco Bo.y arot1., nnd 

is deemed o.c.viss.bl.;) to rule v!!.th r~:poct to t~c Lo~ Anseles 

opor~tlon at th~s tL~c cnc to reservo di~,osition of the rc-

~ainder of tho applicstion ~~tl1 & rut~e dute. 

An c.:18.1ysis of th:. i.:>\~:tdc:'l.eo b0c.r"~ on the propo~0d 

Stocxton-Los Anse!c: operation r::.1;o: throe questions, ss 

follows: (1) the public r.<.;(~C for t:-.. \,; S0!'V!.CC, (2) thQ Cl.Jili ty 

effect of his prior opu~~t~ons. 

Stoc:-:ton is thi'..: C<.n-.t·J::- of !l !"::.c~ t.1.Gr1c'Ulturo.l c.ron in 

which frosh fruits ~nc v~GctDol~s ~;~cc~11~S tlO,OOO,OOO.OO in 

CD.rri0:' eortii'::'cD. tccl. to t::·[·.:~~ po:-t ;.'rosh !'rui ts :l:1.d vogetables 

fro~ Stoe~ton to Los A~sclos~ ~h0 ~ood for ~uch 0. s~rv1co, 

however, is cloo.rly ovid~nt f:'o~ the record. Nu...-n.orous wi t-

ncssos testified that th~y cor.cic.or truck tr,:::,:::,oport:ltion 

o:sO:1tic.l to tho~ p:,opcr ::l.::.rkvti:-.e; 0:" thci:" cO:n::loeitios, and 
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pOinted to certain advantages of trucks over r3ilro~ds in hand-

lins fresh fruits a~d vegetables betwee!'l these points. Such 

advant~ee3 include less handlir~, d~rect service from ranch or 

crower's :n.o.rket to wholesale distri:::)'utint; hou.ses 1 and delivery 

in Los A!'lCo1ec in ti:::.c fo';." r.:o.r:<otir-..c eo.:-ly on the fi:-st !:lorn1n~ 

after picking of the produce. These r~c~ors combine not only 

to brine; the growers g!'eater returns, but «lso to give cons~e!"s 

botter fruits and vegctaoles. '::'l"'~e record o.lso shows tha.t as a 

ma.tter of fact pra.ctical1y all of the :"resh produce moving. be-

tween trlese points is nm: carried by tl'l:.cks operated purportedly 
\l..""'ldor tho author=. ty of: rac.ilJ.l hiGhway cO::J..":lon carrior and. h1Ghway 

contract c~rrier per~it~. '::0 ~ro.nt t~() n.p~lication will not, 

therefo~e, dive~t 2~Y substantial reve~ue from the rail carriers. 

The fact that so-calJ.ec. :'$.di~l hiZ;hwa.y CO::lmon and hi;h­

way contra.ct ca.rriers arc no';: t::,o.nsport1::"'..o su'bst3.ntlc.lly D.ll o-r 

tho produce movin¢ botwec~ these point~ doos not detract rro~ 

the need for a hiShw$.'J cor.::~O!"l. ca::-::-ier service. Ol'0::-atotS of 

the former typo are u."'lder no d'l:.t:: to ~ai:'.to.1n $.c.eo~uate ane.. con .. 

tinuous sorvice, and the public ;7.s :'lot protoctcd a.6o. i :lot d.1:::-

c~imir.atory pract~ce~ en the::'r pc~t. As the record shows, they 

freo..uentlyrefusc to accept stta.ll ship:nents o:u:-ir.s the off-pea.k 

seasons v:hen full loaC:s C1.re not o.l\\'"o3.ys n.vo.ilab1e. The traffic 

in que~tlor. l~ :a.rze i~ vol~~e, ~~o~tinz to many thous~~ds of 

tons a.."l.."'lually, ~,nd t!le p\1.blic is anti tlec. to enjoy the serv1ce:i 

provide a.dequs.tc 1 no~d:!.::c:'i!':linD.to::,Y' service whe!'lever neec.ed. I 

~~ of the opinion tha.t public convenience and necessity require 

the establis~~cnt of th~ proposed service from the Stockton area 

~o need fo::- a ret~n :nove:nent has been shovr.n, 
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however, and ~cco:odinsly no 3.utho:oity tho:oei'or s~ould be 

grantod. 

No serio...:.s q...:.estio:l has been raised as to !lppllco.nt's 

ability to cond...:.ct the p:ooposod operation to Los Ar~cles on a 

co~pensatory 'oasis. The l~.rt;c voluo.e of traffic and ap-

plic,g,nt's experience in transportation r.latters Vlarrant the 

eXDectatio~ th~t the propo:ed operat~o:l will yield a reasonable 

return. 

T~e chicf ground of protest to the cr~nt1nG of the 

application to serve ~os Ancelcs is that respondent n~legcdly 

has bee:l cond~cti!".g zuch ~n opcrr,tio:l ur..1awfully in tho P3.st 

and that the Co~isoion, i:l line with the principle annou.~ccd 

in n~~erouS decisions, should dcny a ce:-tificate to n carrier 

who has wilfully violated t11e 1 a.\': in 'ouildinc up the service 

vlh1ch he secks to have certif1co.'tecl. It is t::-ue thnt, as a 

cene::-al policy, rcsc.rd for the 10"~1 ,!lnd fo.irness to cO:::lpetir.g 

carriers call for ~ denial of a ccrti~icate to such an operator. 

The npplica.tio~ of th::'s p::-:::ciple is always subject, however, 

to the convenience nno. necco sj,ty of t~e public, the promotion 

o~ whose intc:'cstsiz o~ pa.::-anou..."'l.t conco:':1. ~7hile it appears 

that appl1c~nt has :'cculn:,ly ze~vcc ~~c g~ncrnl public betwcen 

thc~ points in question ~.lnd has ncco:t"c:!.:-.,:;ly been operatins as a 

hiChwflY CO~'1'lon ca::'r:tr.:r \';1 t~01,.l.t p:.'op.ol" a.u thori ty therefor 1 it is 

also true t~at 0. cocp~llinc public neec for his proposed sc::,vice 

hac been sho";:.:.. 

wa:: awo.::'c of tl"~e ::'llet:;c.lity of his Lo::; Anselos operations. 

While he haC. p:,cviously bCC:l told th:lt hi::; San Francisco oper-

~tionz appeared to be tr.os~ of a highway co:::l.":'lor. car::-!.or 1 there 
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::'0 no 1ndica. tion thst he was ever so advised '.'lith respect to the 

Los Anceles se!rvice. It is not to be u.. ..... derstood, of course, 

tha.t his u..~lawtul operations are to be condoned. On thz con-
( 2) 

tro..ry, the Co~~ssionr$ decision in the investigation proceeding 

directed its attorney to file a penalty suit aGainst o..pp11cant 

herein for his illegal operations to S~~ Francisco, and that has 

been c.one~5) 

In vie\'! 0: all the circl.4'nstances I believe that the 

public neec. for the service is Stt:l'ic:tently great to overcome the 

taint of illegality attached to his prior operations to Los 

Angeles and thut a certifica.te authorizins applicant to establish 

a hibhway co~~on carrier service fro~ Stoc::ton to Los Ar~eles, 

as prayed for ~n the application, Should be granted. 

N. A. Gotelli, applicant herein, is hereby placed upon 

notice that operative r~c~ts do not constitute a class of prop-

erty Which should b~ co.pi t::1.::'ized or 'lsod as an ele::lent of value 

in dete~inin5 rca~o~abla rates. Aoide r~om their purely pcr-

::nissi":e a3pect, thcyer.tenc to t:1e l:o:,c.er a :Cull or partial I:lon-

opoly of n cl~ss of business over a particular route. This 

monopoly feature ~ay be c:':'.:l:1[;cd or destroyed at D-nY time by the 

State, which is ~ot !.~ a.r~y respect lir.'.itccl to t~e nu::loer of 

rights which may be given. 

(2) See Note 1, su,rn. 

(,) P~ople v. ~. A. Got011i, S.F. Su!,erior Co'U:'t Ho. 

296263· 
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The following form or order is recommend~d: 

Public hearings having been hAld, evidence having been 

rec~ivAd, the matter having b~cn duly sub~itted ~nd it having 

been found as n fact that r''t!blic convf:ni~mc(,.: and n~c~ssity so 

require: 

IT IS ORDE~D that a certificate of public convenience 

and necessity be and. it is hereby granted to N. A. Gotelli for 

the establis~~~nt and operation of an a't!tomotiv~ service as a 

!'.:.ighway cor::mon:arrier of fresh fruits and vegetables only from 

Stoc}~ton und all points · .. .ri thin a radius of t'Jrenty (20) ::niles 

thereof, on the one hand, to Los Angelel~, on thE: other hand. 

IT IS FORTIS? ORDE?~D that in th~ operation of said 

highway common carrip.r service N. A. Gotelli shall comply with 

and observe the following s~rvice reg~ations: 

1. File a written accepto.nce of the cer .. 
tiflcate herein granted \'~i 'thin a "Oeriod of 
not to exceed thirty (30) days ~rom the date 
hereof. 

2. Subject to the autnority ot this Co~s­
sion to changp. or ~odi!y such at any ti~~ by 
furth~r orde~, conduct s~id highway common 
carrir:r op,~rQ.tion over and along the !olloVl­
ing route: 

V• ... S vi"'" N 99 1a u. . _ g_~ay ~o. • 

3. File in trip1ic~te and concurrently =ake 
effective ~7ithin a period of not to exceed 
sixty (60) days from th~ ~l£~ctive date of 
tr.is orQer, on not lRss thsn. .f1 v, .. ('5) day::; 
notic~ to tho Commission and th0 public, a 
tariff or tariffs construct~d in accordanc~ 
with the r0quir..,ments of" the Comzniss1on'.s 
Gen~ral Orders and containing rat~s, rUl0.s 
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and r~gulations which in volum6 ~nd ~ff~ct shall 
be identical with the propos~d rates, rul~s and 
regulations shovm in th~ ~~~ibit5 attached to 
the application nerkir. in so far as they cor~orm 
to thQ cp.rtificatc herein granted, or rates, 
rules and regul~tions satisfactory to the Rail­
~oad COM~ission. 

4. File, in t::iplicatr:, and rnllk~ effective' 
within a period of not to ~xce~d sixty (60) 
days fro:: the effc·ctiv<.: date.: of this order on 
not loss than fj.vG (5) days' noticf~ to the 
Commission and the ?\lblic, ti!!l(;:1 sch~dules 
covering the s(':rvice 11Cr(~1n authorized in <l 

form satisfactory to this Cc,I:lIllission. 

The effective date of this order shall be twenty (20) 

days from the date hp.reof. 

The foregoing opinion ~nd order are hereby approved 

and ordered filed as the opinion and order of the R~ilroad Com-

mission of the State of C~li~ornia. 

Dated at San Fr~ncisco, Californitl, 

of May, 1941 .. 

-8-

;I 
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