A.24131,p...

MC

I W A
. e . >y W
Decision No. et

BEFORE THE RAILROAD COLMZISSION OF THE STATE OF AL*FORR

In the Matter of the Application of '
K. Frank Henneken, for an Order ‘ E,, noor
Approving the he*e tofore forzed ﬁﬂ[]@ﬂ IGE
Partnership, for the Agproval of

)
i 0z
Loans hereto‘o*e made, and for an ) ADDL fcation N
i
é

oo,

Order Approving subsequent locns £o
The Ea T lonterey Water Service, of
the County of Mo “ve*ey, State of
California. .

Geo. D. Polloclz for Apnlicans

BY THE COMMISSION:

o2

X101

This application involve: the approval of & partnor- .

ship agreement between X. ,ranf dennexen ana Geo. D. Po_locz,
and thﬁ nxecutmou cf a mortguge and note secwred nereby.’

3y Decision No. 32935, dated iicrehr 26, &940;‘13 Ap-
plication Wo. 22973, *he Commission grunt ?“'nk'Hennekéﬁ
a certificate of »ublic coqveﬂience and = sity autnor‘z wng
wim to operate a public wtility water systen in the fol lowmng‘
tracts situate in and;aéj acent to the Co**un;ty of Seuqiae,
aboux'three niles aorthezst of the City'of Lonterey:

East Mdnterey, Subdivision'xo. 1
ista Del Rey Tract, Subd4v;sﬁon No. 6

Del Uonte Hotal, Jqp 22 Subdivision No. 10
Grcy Zagle Te*race, ubdivision No. 24
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By said decisiorn, the Comnission ulso directed X. Frank Henneken
to install certain ixprovements 15 water system then heing

used to supply water to consumers in Leil area. The iLmprovements

have been made.

For the e*iod from March 7, 1940 to Decenber 21, 1940,

X. Prank uonneken reports operating revenues of $3,012.85. Xis
operating exnnﬂfeu, waich included $391.12 for deprec:ation,v
amounted to $1,2381.84, leaving 2 net income of $1,135.0L. The
Aunber of CONSUmErs on the system increased from léorin'March,
1940 to about 350 a2t present.

The testimony chows thot on iaseh 7, 1940, X. Fraonk
Henneken and Geo. D. Pollock entered into 2 partnership agree-
ment (Exhivit 1) for the purpose of carrying on the dubiic util-
ity businea, £ X. Fr °ﬁk Henneken at Seaside, 1 ontorey County..
They agréed %o con duct vhe business under thé ficsitious naume of
East lfonteorcey Water Service. The agr=cm-ﬁt v“o'ﬁdcu for the
sale by X. Fronk Hemnclen to Gzo. D. Pollock of an und;vided one-
nalf intcrest in and to all of the cquipment of said East.Moﬁterey
Weter Service. It furtacer provides that cach partner is <o bwn
an equal dﬁe-half interest in all the pipo,oquipmcnt aﬁd in ootk
the real and nersonal property of said Zast Monterey Water Serv-
ice. The agreement further provid s that X. Fronk chneﬁc hull
‘be in charge of the business and thot for hls scrvices he is to"
receive a monthly componsatioh £ $100. Yo other sum aa_l’
withdrawn by cither partacr vntil all the debts of the nartner~
shiy have boen pefd. Waile eoch partner has the DOWEr TO use

r cad vindé the s&mc, n =aliing contracts and

* -

partner shdll contract lia itics in
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the nanc and on thé credit of the fira for amounts in excess of
50 without ﬁhe consent of the other partner. The partnership

agreement containe other nroviszioms but it 1s nov deemed ﬁecos-
sary zo call attontion to them at this time. ‘

We cammot conclude from the evidence submitted, that
it is in the pﬁblic interest to aunhorize'the tranSfer.of a one-
half interest in the certificate of pudblic convenlence and neces-
sity or to authorize the transfer of a one-half interest in the
other‘utility propertiés owned by X. Frank Eenneken, under the
partnersnin agreement on file in this nrocecding.

The testimony shows that in order to install the ine
provenents reouired by Declsion No. 32935, dated Maréh 26;‘1940,
1t becane necessary for X. Froank Eenneken to borrowjmoney.- It
is of record tnet ne was weble to o 5o wnless the notes. issued
By him were signed not only by himcelf dut aiso byWGed. D.
Pollock. To secure the payment of the noves a deed of trust
was executed on April 11, 1940 to Salinas Title Gudrantce Con-

pany, Trustee. The dezd of trust secures the payment of a

84,000 note issued on April 11, 1940, and securcs the poyment

of any additional sums and intcrest thorebn,‘thercafter loaxed
vy Newton E. Collins and Ecther Vance Collins, his wife, to

X. Frank Hemneken and Geo. D. Pollock. The $4,000 mote issued
to Newton E. Coilins’was dated April 11, 1940 and is payable in
nonthly installments of $77.32, or more cach on the 15th day
of cach and ewvery month, bYegiaming lfay 15, 1940. The mcnthly
vayaents include intorest at the rate of 6% ner aamum. IOn'may

15, 2940, X. Frank Zemneken an

Geco. 2. Pollock icsued”to
5

d
Newton E. Collins a note for $£3,500, which is »ayabie in
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montaly installments of £70, or more each on the 1l5th day of

each and evary month, beginning November 15, 1940. On June
17, 1940, they iscued to Newton E. Collins a note for $3,500,
payable in mohthly ingtallments of $30, or wmore each'on.the
15th day of each and every month, vegimning November 15, 1940.
The testimony further shows thot 2ll of the monthly payments
neve been made and that the principal of the t:*eé notes re-
maining unpaid is approximately $8,000. The deed of'truSt'is
a lien on nonutility property owned by X. Frank Hennekéﬁ and
PUrnorts to be a lien on tae utility sroperty owned by him.
dowever, in view of the fact that the deet of trust wo
eccuted without permicsion from the Commission, it is, in owr
onﬁnlon, net a lien on tze public utility propcrty. The notes
were issued without authorization from the Commis*ion. Because
T the la.gu“ge oL Sect*or 52 of the Public Utl&&tiCo Ac,, we
thinkx they are void. The Commisuion canmot anprove voic in
struments.

The testineony {further shows thit the moﬁcys realized
throush the issue of the notes were used for utility purposes.
A copy of the déed'of trust aad 2 coyy of the notes were filed
with the Commission on May 22, 1941l. We have no objection to
the form of the deed of frust 2nd the notes if *hpy'a*e.exé
eeuted purs suant to the authorization of the CommiusiOﬁ.

The testimony furthar shows thnt X. Frank dhnne?on
and Geo. D. Pollockx 2re cndeavoring to worrow additional funds
for the nurnose of naying the indebtedne duc Hewson E. COII;no
and to make Surther improveacnt

Henneken requests that tals Commissic
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$20,000 to refinwnce, extené and improve tihe water nroperties.
2 2 _

Fowever, at the time of the hearing, he was not in f posigion
to submlt the termé of any loan. The oxder He*c*“; t“crefo e;
will be confined to the execution of o deéd £ trust to securﬁ
the sayment of the money presently borrowed ;.om-mewton E.
Collins, the issue of notes to said Newton 2. Colling, ond 2
dernial of the apsroval of The jartnersaly ogreement. If |

‘%o Troxk Henmekxen is suecessful in rcfin;ncing the propertics,
ne should filn'wLQh the Commission & sunpleonant: l applic#t;on
for nermission to execute 2 décd‘of trust and to issue‘a note
or notes, ond should in such supplcmenia ﬂsp'ication sct forth

the »urnoses for which the moneys will bde expcndcd.

public hearing acving been held on the abovc en-
titled apniication before IExaminer Fankhauser, and thc. Com-
mission having consider“a the ev*gcnce subzitted Qu suekh hear
ing and it bci¢g of thu opinion thot it showld ot uvprovc the
partnershin agreemcnx filed in this procceding, thet it s.oulc
autnorize K. Fronk Benneken to execute o décd-c‘ Trust and. to
*ssue’notes in the sun of not cxecewvding $9,000,'tha hc moncy,
labor to be procured or »2id for vy ¥X. Framk Henncken
zssﬁe ¢f srid notes is roésscnably required by ap-
the purposes_hercin stoted, ﬂ.’ tuat the expenditures
séid PUrNOSes are not, in whole or in. 'art, reasonably

chergeable to onc at_ng oxmensss or to Lucoae, unerefore,
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IT IS HEREBY ORDZRED os follows:
1. For the nwrnose of securing the payzent of in-
debtedness, K. Frank Henneken may‘execu:e a deed of tru
mnicn whill constitute 2 lien oz his oublic utility p*overti 5,
said deed of trust to be substontially in uae seme form ;, the
deed of trust filed in this sroceeding on Moy 22,'1941;‘pro-
vided that the aut. rity herein gr~ﬁued 15 for the - ’
this‘proceeding only; ané is granted only insofar 25
jurisdiction'under the terms of the Pﬁblic
is not intended a5 on appro ol of said deed of
e} su ch o er legal reguirenents o which oo dfdeed oL
sy be guogecg. “ o
2. Tor the purpose of paying and refunding indebted-
ess due Kewton E. Colling, X. Fraak Hermeken zay issue notes
ih the principsl amount of rot exceed 9,000, 9&1& rnotes %o
be in substantially the scme form as the notes f__ed in this
vrocceding on Moy 22, 1941. - | |
3. The *uv“or*uy herein granted‘will Secéﬁe‘cffect-
ive when X. Fromk Eenncmen ans paid the wininmwa oo préééribed
by Section 57 of the Pub*ic Jeilitios Act, which’minimuﬁ‘fee iz
Twenty-£ive (§25.00) Do.Ll:': ) | B
L- K. Frank Zeamolon shall f£21¢ with the Pa;lro5d
:hirty7(303 days_aftcr tne exceution of *nc
deed of trust aﬁd the Lssue a2 the notes nerein authorizcd,-a
true and correct copy o s:id cecd of trust and o true and core

reet cony Of'OGCh‘O* s2ié notes
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5. This anplication insofer 2s it involves the 2p-

proval of 2 partnershis» cgreexent nerevy denied witaout

prejucdice.

Dated ¢t San Francisco, Celifornic,

i \
Gt T e
S I

Wz

. Commissioners\

of May, 194i.
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