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Decision No.

BEFORE THE RAILRCAD COMMISSION OF TEE STATE OF CALIFORNIA

)
In the matter of the application of g

PACIPIC GAS AND ELECTRIC CCMPANY, a

corporation, for am order of the

Railroad Commission of the State of §

California, granting to applicant a

certificate of pudblic conveunience y Application No. 22216
and necessity, to exercise the right,

privilege and franchise granted to

applicant by Ordinance No. 349 of the

Board of Supervisors of the County of

Butte, State of Californla. )

R. W. Duval, Attoraney, -for Applicant.

BY THE COMMISSION:

QPINIOCN

Pacific Gas and Electric Company has made spplication under
Section 50(b») of the Public Utllities Act for a certificate to exer-
cise the franchise rights and privileges granted by the County of
Butte, by Ordinance No. 349, adopted Janusry 12, 19%8, for the con-
struction and maintcmance of electric facilities within the sald
County.

The county franchise, so granted as aforesald, recites that
it {s to conﬁinue Tor a period of rifty (50) years, and provides that
the grantee shall pey to the County anunuslly two per cent (2%) of the
| gross receipts arising from the use, operation, and possession of the

sranchise. It appears from the application and from the testimony

received at the hearing thereon that Pacific Gas and Electric Company
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or its predecessor companics, has rendered electric service within
Butte County for many years, its existing facilities covering @
greater part of the County except in the more mountainous eastern
and northeastern portions thereof, and except within the citles of
Biggs and Gridley. These cities receive electric service from thelir
municipally-owned plants.

The applicant alleges that, although it possesses certain
franchises which have not yet expired and one of which extends untlil
the year 1963, a new franchise was obtained in accordance with its
vollcy to secure franchises having a life commensurate with the term
of 1tz mortgage boncs.

Tne applicant does not propose to render electric service

to the cities of Biggs and Gridley. It has stipulated that It will

never claim a value for the franchise thus granted in excess of the

actual cost thereof, which i3 slleged to be the sum of $25, together
with $326 expended for the publication of the franchise and $50 pald
to this Commission as the fee required for the £iling of the appli-
cation.

Nothing whatsceéver was presented upon the hearing by way of
opposition to or protest against the granting of the saild applicatlon.
To us, it would appear almost self-evident that the requested authorl-
zation should be granted. Yet, in & former proceedlng, {nvolving a
similar franchise issued to the said utility by the County of Meudo-
cino, 4 dissent wes volced to our Decision No. 33046 rendered therein.
And we might as well frankly acknowledge & present divergence of
opinion among the members of the Commission. Fourteen like applica-
tions, which have been under consideration for some time, are being

decided concurrently with this application. In view of the circum-
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stances indicated, we feel Iimpelled to incorporate within the deci-
sion of one of such proceedicgs a clear statement of the reasons
prompting our actior with respect to the entire series.

This Commission has so many times comsidered utllity appli-
cations arising under Section 50 of the Public TUtilitles Act, and
has so consistently Tollowed the principlées and procedure originglly
enunciated, that there would seem to be little if aay occasion for
an extended re-statement thereof in this instence.

Franchises issued to electric and gas utilities by county
authorities are granted in accordance with the powers given them by

law, powers which the counties possessed long before March 23, 1912,

the effective date of the Public Utilities Aet a3 first enacted, and

powers which were expressly reserved to them thereafter. Paragraph
(e) of Section 50 explicitly so declares. So the Commission may
neither approve nor disapprove the action taken by the fourteen
counties which have issued new franchises to the applicant herein.
However, because it is provided ia paragraph (b) of the same section
that a utility shall obtain from the Commission 3 certificate of pub-
1i¢ comvenience and necessity for the exercilse of each franchise ob-
tained, the question has been raised whether the Commission properly
exercises the guthority thus committed to 1t.

We are convinced that there has been neither misconstruc-
tion of these provisions of the Act nor any abuse of the authority
thereby vested in the Commission. We are supportecd in such convic-
tion by the Commission's uniform interpretation and application of
those provisions over all the years.

The rights vested in pudblic utilities in existence on

March 2%, 1912, are quite clearly expressed in the constitutional
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and statutory changes of that time. And these must be read 1o the
light of contemporary judicial decisioms. Of the many proceedings
first coming vefore the Commission, arising under the several subdi-
visions of Section 50, those involving the extent of the rights
secured to utilities exi{sting on that date predominated. There were
wany others involving the proposed entrance of a new operator into
the utility field. Those of the first group predominated because

the Commission was then called upon to determine whether each exist-
ing or contemplated utility enterprise had in fact qualified itself
as‘of that date for the protection which the law expressly gave to
those which had met the required specifications. The prescribed con-
ditions were that the utility system be either actually comnstructed
or & constructicn program undertaken in good faith by‘virpue of a
franchise previously obtained. The protection accorded to & utility
which could thus qualify is clearly enough expressed in Sectiom 50
1tself. It 1s the right to continue in busipess and to expand that
pusiness to the extent set feorth in subdivision (a), namely, to ex-
pand its utility facilities into areas contiguous to that already
served, provided only that such expansion be macde In the ordinary
course of business and not result lo the invasion of a field occupied
by sunother utility of like character. That was & right secured to
the utility without limit as to time, and without obligation to se-~
cure any further grant of authority from the state, except that citicr
and counties might continue to exercise their power to exact fran-
chises for the occupancy of thelr streets and highways.

However, it is further declared in paragraph (b) of Sec-

tion 50 that no ut1lity shall "exercise any right or privilege under

any franchise™ obtaived after March 23, 1912, "without first having
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obtained from the Commission & certificate that publlic conveniénce
and necessity require the exercise of such right and privilege.”

Nc exemption from this requirement is glven to any utility. Each
rust apply to the Commission for & certificate to exercise cach

new franchise obtained, whether or not the rights already secured

to 1t may be egqually extensive with the rights and privileges ex-
pressed in the new f{ranchise grant. Yet the provisions of subdl-
visions (a) and (b) of Sectiom 50 are in no way inconsistent. It i=
an understandable requirement that each utility shall submit to

the Commissionu for examination every proposal to revise or renew
1ts local franchise rights. An applicant utility may or may not be
able successfully to demonstrate that it possesses every legal right
permitting it to continue 1¢s pusiness to the extent presently con-
ducted, or it may be seceking to exerclse a franchise grant somewhat

broader than its exlisting right to serve.

All of the county frcinthises which are now before the Com-

mission for consideration must ¢ accepted as lawfully graanted. IV
must be acknowledged also that im all these counties the applicant
has, by itself or its predecessors, perfected its right to engage
in the electric utility business. Some of such rights were per-
fected by operations begun before 1912, and some by certificates
thereafter issued by the Commission s1tself. True, there may not
now be distribution facilities existlng throughout each county.

But the Commission 13 not issulng & certificate to the effect that
public convenience and necessity require the extenslion of appli-~
cant's facilities and service throughout the entlire county. Nor
d1d it do so in the Mendocino decision. Each of these certificates

1s carefully phrased to say that public counvenience and necessity
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require no more than that applicent be permitted to exercise the
newly acquired franchise to the extent of facilitles existing today
and as hereafter expanded in the ordinary course of dusiness to con-
tiguous areas. It follows, therefore,'that the certifiéate here
given 13 not ome particle broader than the applicant may rightfully
demand by virtue of the provisions contained id Section 50 of the
Public Utilities Act.

It cannot justly be held, therefore, that in such appllce-

ttons as this the Commission improperly grants 8 blanket Ceftificate
covering an entire county, and that no rfactual basis exists for the

finding made that pudblic convenlence and pecessity so reguire. This
phrase nas no precise meaning, but must be viewed in the light of

its statutory setting. The Commission makes its finding of pudllc
convenlience and necessity because ﬁhis 1s the requisite finding im-
posed by the statute in all such cases. The mere fact that such
finding is made does not connote that some generous discretionary
grent has been conferred upon the utility. The applicant utility hes
veen given no more tham the law contemplates that it recelve. In

our opinion, on the dasis of the record in these applications, we

have no legal right to do otherwlse.

A public hearing having deen had upon the above-entitled

application of Pacific Gas and Tlectric Company, and the matter con-
sidered, and

It appearing, ancd being found &s & fact that public con-
venience and necessity 3o require, IT IS ORDERED that Paciric Gas

and Electric Compsny be and it is hereby granted a certificate to
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exercise the rights and privileges granted by the County of Butte,
by Ordinance No. 349, adopted January 12, 1938, within such parts or
portions of said County &3 arc now served by it or as herecafter may
be served by it through extensions of its existing system made Ilun the
ordinary course of business as contemplated by Section 50(a) of the
Public Utilitles Act; provided, however, that this certificate shall
be subject to the following conditlions:

1. That extensions of Applicant's distridbution lines in
sald County of Butte may be made only in accordance with such apbli—
cable rule or rules 8s may be prescrided or approved by the Commis-
sion and in effect at the time covering such extensioné, or in ac-
cor¢ance with any general or special'authority granted by the Commis~
sion;

2. That, except upon further certificate of this Commi s-
sion first obtained, Applicant shall not exercise such franchise for
the purpose of supplying €lectricity within those parts or portions
of said County now being served by the City of Blggs or the City of
Gridley; |

3. That the Commission may heresafter, by appropriate pro-

cceding and order, limit the authority herein granted to Applicant
as to any territory within said County not then being served by 1t;

and

4, That no claim of value for such franchise or the au-
thority herefn granted im excess of the actual cost thereof shall
ever be made by grantee, 1ts successors, or 8ssigns, before this

Commiasion or before any court or other public bedy.

The effective date of this Order shall be the twentieth




d¢ay from and after the date hereof.
Dated, Sam Framcisco, Californis, this /74\ day of

{;;‘T,ﬁi , 1941, ////y l N/%
Q@u«f £ ‘
Wn X @4@«0\
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Commissioners.

4o
CHbaveran,
AL 2~

COTLIS3Lunary,




DISSENTING OPINION

We dissent from the majority decisions in the following seventeen
(17) Section 5C certificate applications, all filed by Pacific Gas and’

Electric Company, viz:

Decision No. Application No. B

“§;488 22216 (electric service in Butte County),
34496 22217 {ges service in Butte County),
34495 22218 (electric service in Plumas County),
34497 22379 (electric service in Yolo County),
34498 22440 (eloctric service in Napa County),
34499 22458 (electric service in Sutter County),
34503 22642 {electric service in Fresno County),
34502 22712 (gas service in Sutter County),
34501 . 22726 (oleciric service in Merced County),
34504 22733 {electric service in Santa Barbara County),
34500 2275 (eiectric service in Madera County),
34489 23083 (electric service in Kings County),
34490 23142  (electric service in Tehams County),
34491 23154 (eloctric service in Kern County),.
34492> 23155 (ges service in Kern County), '
34493 23435 (electric service in San Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although the facts, ¢ircumstinces ond igauosharc 2ot in all
respects similar in oach of these seventeen (17) procéadings, the majority
decisions meke no distinctions ond the szme form of order appecrs in-each
caso. Ve may, therefore, swmarize our dissent and apply it to each of the
seveniteon decisions.

The decisions, we think, tre erromeous and should be amended in
tho following particulerss

(1) The mejority has failed %o give concideration to the con-
trolling issues in these cuses &ndlhns refused the repeated

requests of the preciding Commissioner (noqfresignod) and of

the undersigned Commissionerc for proper corsiderstion and

.
detormination of such issues, and tho Commission hes failed

to oxercise its autlority lawfully and properly &nd has 2ade

its docisions contrary to +ho record in thezo proceedings.




(2) Tne rocord made in each of these proceedings fails to establish
adequate grounds upon vhich to base findings that certificates of
public convenience al.necessity should be granted.and it is apperent
that the record in each of the seventeen (17) epplicetions is insuf-
ficient and inudequate in this respecte.

(3) The orders granting certificates of public convenience and
necessity are ambiguous und wncertain in langunge and effect and

fail to meke definite whethor operating and service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county frenchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privilegese.

(4) The Commission, while granting new certificates, has failed to
cancel and annul existing prior certificates, with the reswult that
there will be outstunding, and spparently simultaneously in effect,
numerous certificates and grents conflicting in terms and conditions
and overlapping in space and time.

{5) The granting of certificates of public convenisnce and neces-
sity, whick may be construed &s conveying operating and service rights

and privileges in any ol these sevenieen (17) proceedings, is contrary

to applicant's prayers and roswlts in thy Commission's making of grants

to applicant, Pacific Gas and Electric Compeny, which that utility
company hes not asked for and specifically states it does not reed.

A substentiation of the five iteme summarized above is necessary.

Ap to (20 AlL of these applicationa were asaigned by the Commis=—
sion to Commissioner Wakefisld for hearing and either heard ty kim or refemre
to examiners of the Commission for the taking of testimony. In addition %o
the geventeen (17) applications referred 4o abovs, Commissioner Wakefield
alco hed ascigned to him other similar applications made by the seme vppli~
cant, including Application No. 21744 for an electric certificate in Mon~

(a)

decino Countys ’ A more volumirous record was mede in <he latter proceeding

{a) Decision No. 33946, decided February 25th, 194l.
2=




than in any of the other similer applications. That record leaves no
doubt of Commissioner Wekefield's careful consideretion of all issues,
facts and testimony in that ¢zse nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, uddressed to the attorney of the Commission he

said, in parts:

* 4 % 4 it seems to me that one of three zlternatives is

gpen to usi

"l. To grant e certificate f{inding thet public convenience
and necessity require that applicant exercise the frinchise grented,
put pointing out that this franchise has no logal effect, otherwisze
than authorizing it to use the streets, and that other zuthority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and alse to construct, maintain end oper-
ate, in which event tho order could be in substantially the same
form as the present form. I think, however, if we uadopt this alterna~
tive, we should point out what we are doing and thet we ore in effect
granting & certificate under both Sections 50(a) and 50(b).

“3. To deny the cpplications on the ground that by their terms
they seek an tpplication under 50(b); that the principal evidence
producad in support thereof wes the need to comply with the ezatern
statutes regulating the investments of savings bonks, etc., and thet
gince the franchise and certificete would not meet the requirenents
of those statutes thet no ccse hos been mede for the issuance of the
certificate. In this case the denicl should be without prejudice and
perhcps & suggestion made to the company that they should file an
cmended opplication asking for o certificate to construct, meintain
cnd operste, cs well o5 oxercise the franchisoc.

“I fuver the last course bocuuse I believe it will not work
eny hordship on the compeny ond will crecte the least confusione
In the czss of the County of Mendocino at lecst, they do not reed the
frenchise in order to use the roads ct the present time, us they now
have ¢ genercl county {ronchise which runs until 196l. No matter how
carefully we worded the order granting the cortificate it might scen
become a number and title such as 'Decision No. 32751, & certificate
of publi¢ convenience and necessily to exercise a franchise in Mendo-
cino County,' and become considered a cortificate to operate, no maiter
how carefully we pointed out ihat suck was not intended.

"plternative No. 1 is open to the objectien that it does not give
tho company what it wants o aeeds, and alternztive No. 2, that it is
giving the company scmething it does rot ask for."

More than & yvoer prior to the date of the memorandum from:

which we have quoted, Commissioner Wakofield, on July 27, 1939, addressed

a memorandum to the Commission and asked for a determination of sevoral

wie




questions and issues which to him seemed * controlling in these proceedings.

We quote:

"It is my understanding that under the present law, the only
authority remaining in cities and counties pertinent to this discus-
sion is the right to coatrol the use of the stireets and highways, and
0 far as I know, nono of the ordinazces imvolvedpurport to grant any
othor cuthority then the right to use the streets and highways. * * *
% 4 = % % # 4+ # Tt may bo that operating rights and the right to
gxercise franchises to use streets and highways are so interwoven
that this Cormission cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should meke it clear what
iz being done, rather than as I think has been the case in the past
of not clearly passing on the question. If operating rights are
involved, perheps it should be suggested to the utility that the title
and preyer of its petitiont be so worded as to clearly indicate this
fact. Notice of hearing has been published in these proceedings,
setting forth the title of the proceoding and the date of the hearinge.
There would be no notice to interostod parties from this form of
notice that operating rights were involved. Moreover, in my opinion,
by roading the petition ore could not obtain that information.

"It is, thereforo, my suggestion in this conmnection that the
orders issued meke it cleer in some uppropriate manner that the
Commission it not passing on operating rights in these proceedings,
and stating specifically that only the right to use tho siroests
snd highways where cperating rights alroady oxist in the utility,
or are hereaftor in an appropriste mamner acquired, is involved.

I

"The allegations im Application 21008, relating to qualifying
the applicant's First and Refunding Mortgage Bonds as legal invest-
ments for savings benks end trust funds iz &3 followss

'# » wthat the iaws of a number of the states of the United
States permit, under definite restrictions, the invesiment of
savings benks and irust funds in public utility securities;
that the laws of the State of New York, as un example, pormit
investments by suvings banks in the bonds of gas and eleciric
corporations, provided, cmong other things, that “guch corpora=
tion shall have all franchisos necessary to operate in terri-
tory in which ot least seventy-five (75) per cemtum of its

gross income is earned, which franchises shall either be inde~
terminnto pormits or agreements with, or subject to the Juris=
diction of a public service commission or other duly constituted
regulatory body, or shall extend at least five years beyond the

paturity of such bonds.”'

"If the purpose is to comply with & statute which provides 'such
corporation shall have all franchises necessary to operate, etc.,'
end the franchises merely grenting the right to use the sireets

and highways are the typoes of franchises intended, our orders gront-
ing a certificute to exercise the righis and privileges of such
froanchises may improve the P. G. & E. Company’s position in this
matter. However, if the position is correct, thst in addition to
heving such & county franchise, it ic necessary for tho company

to have o certificato from tho Commission to operatd {(in the sbaonce
of o constitutionsl franchice obtuined prior to 1911), thon 1ittle
if anytaing is accomplishod in tho wey of improving the comprry's
position in this matter by an order authorizing the uso of the

4=




"franchigse. * % * * * % T think our duty in the matter will be fully
performed if we make it clear what we are doing. On ‘the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
highwoys is involved, I think we should be subfect to considerable
eriticisma”
We find then this situations The presiding Commissioner
(Mr. Wekofield), to whom this large number of importent cases was
assigned, after hearing some of them and after consideration of the
issues involved, repeatedly, over a period of two years or more, presented
to the Commission certain controlling questions togother with his recommen-
dations. When Commissiomer Vakefieléd, in March of this year, left the
Commission, the seventeen (17) spplications here under consideration
remained undecided before the Commission. Decisions were later prepared
and presented for the Commissioners' asignatures. The undersigned Commis-
sioners, upon & review of the record, found the conditions as herein re-
ferred to. Ve found the basic questions raised and presented by Commissioner

Wakefield had been ignored and left undecided, that his recommendations had

boon given no consideration by the majority end that the decisions presented

to us were enbiguous, contrary to the evidence wnd, although preswably

granting what applicant sought to have granted, mndé a grant contrary to
applicant's petitions and differert and much wider in scope then applied for
by the utility compeny. Ve are, therefore, unwilling and wable to sign
these decisions.

Ve askad for further consideration by the Commission of the appli-
cations in the light of the record and the presentations made by the pre-
siding Cormisrioner. Before decisions contrary tc the record were to be
handed down wo asked for a re-assignment of the applicotions to one or more
Commissioners or for a consolidation of all seventeen (17) proceedings be-
fore the Cormiission en banc, when the undetermined and controlling questions
night be gone into and & more complote record established.

Or May 22nd, June 2nd and July 2nd, of this year, Commissioner

Sachse addressed memorende to the Comnmission dealing with the matters here
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referred to and making specific requests and recommendations. Commissioner
Havenner verbally made substentially similar recommendetions and requestis.
The majority gave no consideration to our presentations and the issues
raised were not gose intc by the Commiseion.

Of the six Commissioners who during the last two years bave had
these seventeen (17) applicztions before them for decision, we find there-
fore three (the presiding Commissioner in these cuses, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
present majority decisions.

Upon this record, we think thet proper and lawful procedure re-
quires o recperning und consolidution of these seventeon (17) epplications
into one proceeding with notice to all parties of the questions at issue,
with & hearing before the entire Commissior and, thereupon, docisions by an
informed Commigsion based upon an adequate and complete record.

As to (2)s Applicant in each of tho seventeen (17) applications
alleges and insists that it does not esk for and does not need certificates
of public convenience and recessity authorizing the operation of its elec~
tric or gas plants and the furnishing of service to its consumers and rate-

payers. Applicant insists it i3 at present in possession of such rights

(existing certificates and Iranchises ore listed in the respective aspplica-

tions) cnd does not intend to surronder them in exchange of new operating

cnd service certificttes from the Commission. 1/

1/ In Application No. 22216 the following allegetion appearsi

ipplicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following general county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butte, State of Californis, namely:




All that applicant asks for in every one of these applications
is, not for an ¢perating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Cranting
Ordinance No. Adopted Franchize tot

159 July 7, 1899 July 7, Butte County Electric
Power and Lighting
Company

161 August 10, 1895 August 10, Yuba Electric Power
Company

Resolution Jaxuary 10, 1902 Januvary 10, Oroville Light and
Power Company

Resolution November 15, 1904 November 15, Park Henshaw
214 Yarch 10, 1905 March 10, E. W. Sutcliffe

242 Februery 15, 1908 February 15, Great Western
Power Company

281 June 2, 1913 June 2, Creat Western
Power Company

And furthers:

"In this connoction applicant alleges that it now is and for a
number of years last past has been in possession and ownership, among
other things, of all necessary rights, permission and authority to con-
struct extensions of its said electric system into any and all parts of
the wnincorporated territory of said County of Butte, not presently
served by another electric public utility, and to furnish and swpply
electric energy and gservice therein for all lawful uses and purposes.”

2/ In Application 22216 it is alleged:

"That while applicant is in possession and ownership of valid

franchises of erecting, constructing and mainteining electric lines
in the public highways, streets, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, distributing and supplying eloctricity to the public
for light, heat, power and all lawful purposes, it applied for and
obtained the franchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enabdle applicant
to conmtinue to qualify its First and Refunding Mortgage Bonds as legal
investments for savinge banks and trust funds; * * # * % # and that
the exercise by your applicant of the right, privilege, and franchise
granted by the aforementioned Ordinance No. 349 of the Board of Super-
visors of the County of Butte (which saig franchise expires on or about
February 11, 1988) together with other rights, privileges, and fran-

. chises now possessed and exercised by your applicant and those obtained
and hereaftor to be obtained, is essential to enable applicant to so

qualify its said bonds.”

Similer allegations appear in the other applications.
-




The record is conclusive, therefae, on the following points:
First, applicant insists that it is now in possession of all nee-
essary operating and service rights and does not desire frem this Commission
cortificates granting such rights;
Second, applicant is now in possession of valid county and city
franchises, of verious unexpired terms and granting all necessary rights

for the use and occupancy of county or city streets, roads, and highweys;

Third, the only apparent rezson edvenced by applicant for the issuance

of & certificete limited to road occupancy,as heretofore indicated, is
stated by applicant =3 followss

"% % % % # it applied for and obtained the franchise
granted by said Ordinance No. 349 of the Board of Supervisors
of the County of Butte primerily to enzble spplicent to conmtinue to
qualify its First and Refunding Mortgage Bonds as legal invest-
ments for savings banks and 4trust funds; that the laws of a number
of the states of the United States permit, under definite restric-
tions, the investment of s&vings banks and trust funds in public
utility securities; that the laws of the State of New York, as an
example, permit investments by savings benks in the bonds of gas
and electric corporatiorms provided, among other things, that '
'such corporation shall heve cll franchises nocessary to operate
in territory in which st least soventy-five (75) per centum of its
gross income is ecrned, which frenchise shall either be indetermin-
ate permits or agroements with, or subject to ‘the jurisdiction of &
public service commission or other duly comstituted reguletory body,
or shell extend 2t lecst five yeors beyond the meturity of such
bonds * * * ' that the stotutes of other stztes, such &s
Pennsylvenis, Connecticut, and Minnesots, contain substenticlly
the same provision os thut of the law of the State of New York,
ubove quoted; thot the Masscchusetts Banking Act contains like
provision, excepting that o three yesr pericd instecd of & five
year period, beyond the maturity of bonds is spocified; that the
most recent issue of cppliccnt's First and Refunding Mortgage
Bonds matures in the ysor 1966; that it is desirable that said
isgue of bonds, together with other issues of applicent's First
and Refunding Mortgege Bonds previously sold, and those which
may hereafter de sold, should qualify as legal investments for
savings banks and trust funds in as many states of the United
States as is poseible; that by effecting such purpose, the market
for applicant's bonds is definitely broadened and applicant is
enabled to dispose of its said bonds at higher prices then would
otherwise be obtainable; in other words, the matter of the legali-
zation of applicant's bonds as savings banks investments has a
definite bearing upon the cost of money 1o your applicant; that in
order to qualify applicant's said lest mentioned First and Refunding
Mortgage Bonds as savings banks invesiments in the State of New York
and certein other states of the Urnited States, it is essential that
your applicant possess the requisite franchises and franchiss rights
extending to the year 197L;"

Similar allegetions appear in tho oiher applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to tho significance or scope of the logal
requirements in the several states in connection with the szale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond momey to this applicant or 1o other
utilities in so far as such cost is influenced by various franchise
terms or conditions. The Commission's staff did not investigate and
report on the facts in these matters nor was zny evidence presented
froft any other source. To us it seems that this argument in favor
of the granting of the particular and limited certificates askod
for must, on close inspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by applicant
in the foregoing gquotation, clearly require operating franchises
or cortificates and not merely franchises authorizing the occupancy
of streets or roads. The New York law, &s cited by applicant, reads
that “such corporation shall huve all franchises necessary to operate
in territory in which at least seventy-five (75) per centum of its
gross income is esrmed W™ (omphrsis supplied).

We conclude, upon the record as ii stands, that these applica~
tions should either be dismissed or reopened and conuoli&ated into one
proceeding so that an opportunity may be given to applicant for sub-
mission of new and additionul evidence, and that an independent in-
vestigation be made by our own staff on the items in question.

As_to (3)1 The order in the majority decision No. 34488 reads,
in part, "IT IS ORDERED that Pacific Gas and Eloctric Company be and it
is hereby granted a certificate to exercise the rights and privileges
grantod by the County of Butte, by Ordinance No. 349, adopted January 12,
1938, withirn such parts or pertions of said County 23 are now served by

it or as hereafter may be served by it through extensions of its existing

system made in the ordinary course of business as contemplated by Section

50(a) of the Public Utilities Act;”

-




Similar langusge is used in the orders pertaining 1o the other appli=-
cations of this series. The importent question, we think, is: does

the Commission here authorize merely the exercise of the limited right
wnd privilege granted by the counties in their county franchises, it
being understood that the counties have no authoerity over operation

and service, or are these Commission certificates also grants of oper-
ating and service rights? Ve have asked the majority repeatedly to
decide whether their grant in each application is to be for a certificate
limited to the approval of the county franchise or for the much broader
operating and service certificate. Former Commissioner Wakefield, 2s

we have 3aid, repeatedly raised the same question in these proceedings.
The majority ccmtinues in its rofusal to meot and decide thsat basic issue.
They prefor the zmbiguous language of their order. They are satisfied

%0 loave to the utility tho interprotation of whether the order means

the one thing or the other.

We are told that this Commission’'s orders must be strictly con-

strued and that the order here made does not specifically grant operating

and service rights. This might alsc be inferred from the language in the
mojority opinion reeding as follows (Decision No. 34488, peges 4 and 5):

"However, it is further declared in paragraph (b) of
Section 50 that no utility shall ‘exercise any right or privilege
under any frunchizo® obtuined cfter March 23, 1912, ‘without
first having obtained from the Commission & cartificate thet
public convenience tnd necessity require the exercise of such
right and privilegs.' No exomption from this requirement is
given to axy utility. Zach must apply to the Comnission for &
cortificete to oxercise ¢och new franchise obtained, whether or not
the rights elreedy secured to it may be equally extensive with
the rights and privileges expressed in the new frenchise gront."”

And further, (pages 5 and 6 of the same decision):

vSrch of these certificates is curefully phrased to say that pub-
1ic¢ convenience snd necessity require no more than that applicant be
permitted to exercise the newly &cquired fronchiso to the extent of
facilities oxisting todcy cnd s herecfter exptnded in the ordinary
course of business to contiguous sroas. It follows, therefore, that
the certificcte here given is not one pcrticle brocder than the
epplicent mey rightfully demand by virtue of the provisions con-
tained in Section 50 of the Public Utilities Act.”




But, in its order in decision No. 34488, in condition No. 2,
the majority stipulates

"2. That, oxcept upon further certificate of this Commission

first obtemined, Applicant shall not exercise such franchise for the
pwpose of supplying electricity within those parts or portioms of
said County now being served by the City of Biggs or the City of
Gridley;"”

This exception, it will be noted, refers to the exercise of
such fronchise “for the purpose of supplying electricity." We think
that this langunge may cortainly be construed as permitting the supply-
ing of electricity outside of the restricted area.

The majority opinion presents the matter as one of simple

principle and procedure and as well settled by uniform Commission practice

and a long line of decisions by this Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in part, as followss

"To us, it would appear almost self-evident +that the regussted
authorization should be granted. Yet, in a former proceeding, in-
voling a similar franchise issued to the said utility by the County
of Mendocino, a dissent was voiced to our Decision No. 33946 rendered
therein. And we pight as well firrankly acknowledge a present diver-
gence of opinion among the mombers of the Comission. Fourteen like
applications, which havo been under consideration for some time, are
being decided concurrently with this application. In view of the c¢ir-
cunstances indicated, we feel impelled to incorporate within the
decision of one of suck proceedings a clear statemert of the reasons
prompting our actior with respect to the eatire serlies.

"This Commission has so many times considered utility applica-
tions arising under Section 50 of the Public Utilities Act, and hes
so consistently followed the principles and procedure originally
enunciated, that there would seem to be little if any occasion for
an extended re-stutement thereof in this instunce.

"Frenchigses issued to electric and gas utilities by county
authorities are granted in accordance with the powers given them by
law, powers which the counties possessed long before March 23, 1912,
the effactive date of the Public Utilities Act as first enacted, and
powers which were expressly reserved to them thereafter. Paragraph
(o) of Section 50 explicitly so declares. So the Commission may
neither approve nor disapprove the action taken by the fourteen
counties which have issued new franchises t¢ the applicant herein.
However, because it is provided in paragraph (b) of the same section
that a utility shall obtain from the Commission & certificate of pub-
lic convenience and necessity for the exercise of each franchise
obtained, the question has been raised whether the Commission prop~
erly exercises the authority thus committed to it.

"he are convinced thot there has been neither misconstruction of
these provisions of the Act nor any abuse of the authority thereby
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A careful reading of these quoted portions of the mejority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues in these
cagses and that its decisions are contrary to the record in every one of these

applications. It is erronsous to characterize the present applications

3/ (continued)
"yested in the Commission. We are supported in such conviction by the
Commpission's uniform interpretation and spplication of those provisions
over uall the yeors.

"The rights vested in public utilities in existence on March
23, 1912, are quite clecrly oxpressed in the comstitutional and

statubory chenges of that dime. Aud thesd must b6 read in e

light of contemporsaxr udicicl decisions. - i
first coming bvefore Jtrng Commission, c.:ia.‘t.ns gdzﬁozﬁ?iﬁzgﬁafﬁf’
divisions of Soetion 50, thoss involving the extent of the rights
secured to utilities oxiating on thet date predominuted. There were
meny others involving the proposed entrance of a now operator into
the utility 2icld. Those of the first grouwp predominated because

the Commission was thon called upon to dotermine whether each oxist-
ing or contemplated utility enterprise hud in fzct qualified itsolf
&s of thet dute for the protection which the law expressly geve to
those which hed met the required specifications. Tho preecribdbed con-
ditions were thtt the utility system be either z¢tually constructed
or o construction progrem undertsken in good faith by virtue of &
fronchise provicusly obtuined. The protection zccorded to & wtility
which could thus qualify is clewrly enough expressed in Section 50
itself. It is the right to continue in business and to expard that
wusiness <o the extent sot forth in subdivision (&), namely, to expend
its utility facilities into creas contiguous to thet already served,
provided only thtt such expundiorn be made in the ordinery course of
business and not result in the invesion of & field occupied by another
utility of like character. ot was a right secured to the utility
without limit as to time, and without obligation te secure cny further
grant of cutherity from the stete, except thet cities end counties
might continue to exercige their power to exact fronchises for the
occuponcy 0f their streets cnd highwoys. * & % & * * % > % woR W

“a11 of the county frenchises which ore aow before the Commis~
sion for considerntion must be accepted 23 lawfully granted. It
must be acknowledged also that in 2ll these counties the applicant
has, by itself or iis predecessors, perfected its right to enguge
in the electric utility business. Some of such rights were per-
fected by operstions begun before 1912, wund some by certificates
therecfter issuod by the Commission itself. True, there may not
now be distridbution focilities existing throughout each county.

But tho Commission is mot issuing 2 certificate to the effect that
public convenience &nd necessity require the extension of appli-
cant's facilities and service throughout the entire county. Nor
did it do 80 in the Mendocine decision. Each of these certificates
is carefully phrased ¢ say thut public convenience &nd necessity
require no more than that applicant be permitted to exercise the
newly acquired franchise to the extent of facilities existing today
and as hereefter expanded in the ordinary course of business 1o con=-
tiguous areas. It follows, therefore, that the certificate here
givern is not ome particle broader than the applicant may rightfully
demand by virtue of the provisions conteined in Saction 50 of the
Public Utilitiee Act.
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at similar to or indistinguishable from the many Section 50 proceed=-

ings befors this Commission in the past. Reviewing pust applications
and decisions of this character, we have been unable to find any,

apart from this recent series of applicetions by this applicant,
wherein the specification appears that operating and service rights

and privileges are not needed and apparently not wanted. In all of

the applications we have found the applicunts huve beon concerned not
merely with a certificate by this Commission approving limited county

or city franchise granta. On the contrary, such applicants have been
concerned with the securing of & grunt of operating &nd service rights
out of the exclusive authority of this Commission. And this, we are
satisfied, is not & theoreticel or meaningless differentiction or dis--
tinction. It is, we think, one of the controlling matters in such cases.
The refusal of the mejority to recognize this essential difference must,
of necessity, result in erroneous and unlawful decisions.

The mnjority apparently does not question the correctness of
the allegation that applicant is in present possoﬁsion of all neceasary
operating and service rights "without limit as to time and without obliga-~
tion to secure sny further gront of authority from the state, except that
cities and counties might continue to exercise their power to exact fran-
chises for the occuponcy of their streets and highways:" The majority
says: "It must be acknowledged zlso that in all these counties the ap-
plicant hes, by itself or its predecessors, perfocted its right to engege

in the electric utility dusiness.”

3/ (continued)

"It cennot justly be held, trerefore,thet in such applicntions
o8 this the Commission impiroperly grents o blonket certificate
covering &n entire county, tnd tact no foctuel besis exists for the
finding mede thet public convenience tnd nocessity so require. This
phrage hos no precise mecning, but must be viewed in the light of
its stotutory setting. The Commission mckes its finding of public
convenience =nd necessity bectuse this it the requisite finding
imposed by the statute in all such ccses. The mere foet thot such
finding is made does not conrote thtt some generous discretiontry
gront hes been conferred upon the utility. The applicant utility
has been given no more than the law conmtemplotes thet it receive.
In our opinion, on the bosis of the record im those applications,
we have no legol right to do otherwise.”
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We think this is taking altogether too much for granted. The
record, beyond epplicant's zllegations, by no means substantiates these
assumptions. The so-called comstitutional grants referred to by the ma-
jority have not been proven co sweeping and all embracing as to relieve
a utility from all "obligation to secure any further grant or authority
from the state." In severzl of this sories of applications by this
applicant; tostimony wes given that there is some question as to what
the constitutioncl franchise rezlly covers und that, if it merely covers
lighting‘servico, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and unsound 2xre the
majority pronouncements thut "the certificate hero given is not one
particlo broedor thon the opplicest mey rightfully demend" ond that "The
applicent utility has been given no more than the low contemplates thet
it receivs.”

We cgree that o county or 2 city, within the limits of their
authority, may grant or refuse 1o gront utility franchises. Wo deny
thot this Commission, when such & ¢ity or county frinchise is granted,
theroupon hos no choicoe but to cpprove in toto. The state's political
subdivision, counfy or city, mey exercise its limited powers within the
lew governing its cuthority. This Commission, ccting within its powers,
nmey grent or withhold certificties of public convenlence cnd necessity

and moy sttach to them its owm torms zud conditions ce to time, terri-

toriel extent and other matters o5 the public interest moy dictote and

the record substantiate.

As to (4)s According to the rocord, there are now outstanding
end in effect rumerous county and oity frunchises with various terms and
conditions granted partiy prior to and partly subsequent to the enaciment
of the Public Utilities Act. There are also outstanding many orders of
this Commission gfanxing certificates of public coavenionce and necessity

either corresponding to or supplementing city and county franchises.
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Such franchises are usually, though not always, fixed term grants, while
this Commission's operazting und service certificates usua;ly are indeterm-
inate s to timew Prior to the enactment of the Public Utilities ict,
county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such patters and placed such auth-
ority in this Commission. In some instences the granting of new county
and ¢ity frenchises is made conditioned upon ‘the ceancellation or surrender
of prior franchises; in other cuses there is no such condition. We think
& consistent and non~discrimiretory policy and practice should be adopted
by this Commission in the granting of its cortificates. New certificates

of public convenience and necessity should be granted on condition that

{a) prior and conflicting certificates be surrendered
and cancelled}

(b) cortificates granted by this Commission should,
except in oxtraordincry cases, be indeterminate
in duration end not for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful any condition
in any city or county franchise when it appears that
the imposition of such condition is unlawful and be-
yond the wuthority of such city or county. 4/

4/ In Application No. 22216 the franchise granted by the Supervisors of
Butte County (Ordinence 349) contains the following clauses:

"Section 1. The right, privilege and frunchise of erecting,
constructing erd meinteining electric lines consisting of poles
or other suitable structures and wires, crossarms and other ap-

pliances ingtelled therson, including wires for the private

telephone and telegreph purposes of the grantee, 1n S0 mANY end
in such parta of the public highways, streots, roads and places
of suid County of Butte &3 the gruntee of said right, privilege
end franchise mey from time to time ¢lect to use for the purposes
hereinafter specified, ond of using such electric lines for the
ose of tronsmitting, conveving, distributing ond supplyin
electricity to the public for light, hest, power end £ll lawful
puUrposes, are hereby granted, by scid County of Butte, to Pacific
Gos and Electric Compeny, its successors ond assignSe™ececceveaas

"Section 8. The said right, privilege znd fronchise zre grazted
uwader wnd nursutnt to tae provisions of the lows of the Stute of
Celifornic which relites to the grunting of rights, privileges cnd
fronchises by counties.” (Emphasis ours). We think the county has
no cuthority to grant the operuting und use rights and privileges re-
ferred to in the omphcsized portion of Section 1, and we believe that
provision of the franchise to be unlewful. The utility mey argue, how-
aver, thot the implied ccceptuince end opproval by the Commission in its
decision cnd order of the entire coumty fremchise, including the unlow-
ful portion, constitutes o granting of &n operciing and service
certificute.
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As to (S)1 Applicant in these proceedings, we have shown,
asks for orders from this Commission granting “a certificate declering
that the present &nd future public convenience and necessity require, and
will require, the exercise by it of the right, privilege und franchise
granted by said Ordinance 349 of the Board of Supervisors of the Cownty

of Butte, State of California, ail us provided for in Section 50(b) of

the Public Utilities Act of the State of Celifornia” and is, on rocord

stating it does not ask for nor desire an opurating or service certificate.
The majority hae issued certificates that may be construed as granting
rights snd privileges much greater than asked for, the difference being
botween? in the omo cmso, tho right and privilego to occupy city and
county streets &nd roads, end the right cnd priviloge, in the other case,
to carry on the operation of electric or gas utilities for the production,
tronsmission, distribution and sale to the public of gas or electricity for
light, heat, power and other purpcses and the corrying on of & complete
electric or gas utility business. Notwithstanding the essential and
for recching difference betwoen the two kinds of rights and privileges, the
majority doec not see fit in thoe cuces here conmsidered, cnd in similar cases
affecting other utilities, to mcke cleur what kind of o certificate is being
granted cnd cpperently does not wish to eliminete & doliberate ambiguity in
orders of this nature. Such ambiguity, we are convinced, cannot be justi-
fied in view of the lzngunge of Section 50 of the Public Utilities Act and
obviously iu ageinst the public interest. The majority hes advanced no
reason why the important issues reised in these proceedings should not be
considered on their merits and determined on an adequate record.

Concluding we desire to expross our conviction that the pro-
visions of the Public Utilities Act dealing with certificates of public:

convenience and necessity constitute part of the very foundation of




public utility regulation. They were so considered when the public

utility law was enacted and during the esrly years of the Commission's

activity. We think they should not be taken as & matter of routine at

the present {time.
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Two of our associates are filing this day (Qctober 21,
1941) the foregoing statement purporting to be in support of their
dissent formally noted to the Commission's Decision No., 34488
{ssued on August 12, 1941, granting Pecific Gas and Electric Com~
peny & certificate to exerclse an electric franchise obtained
from Butte County, &5 well 2s sixteen other decislons of a similar
nature issued on the same date.

Those decisions, of course, heve long since become
Tinel, and we would not now have occasion to meke any comment
upon the statement being filed by our assoclates were it not for
the very decided misstatement of fect which they meke in support
of their contentions. Our Decision No., 34488 in the Butte County
natter speaks for itself and needs no further defense upon our
part. 3But, when the dissenters now state that the majority of
the Comrission have for more than two yeers refused the repeated

requests of former Commissioner Wakefield for a proper considera-
tion and determination of the issucs involved, implying thet such
former Commissioner had recomucnded the denlal or some other dis-

position of all such applicetions, it becomes incumbent upon us
to point out the utter falsity of that statement.

mhe fact is thet during the term of Mr. wakefield upon
thiz Commission he joined in more than one nurdred decisions
grenting this utility certificates o exercise ¢ity and county
frenchise rights, nearly all of which were decisions prepared
wader his supervision. Ninetecn of theso were certificates author-
izing the exercise of county franchises. Never, except in one
instence, di& the Commission disagree with his recommendation in

any county franchise decisior he prepared, a2nd that was his pro-

posed revised amended opinien and order iz respect to Applicatioz

No. 217LL involving the Mendocino County franchise, and this
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proposcd amended op;nion ané ordoer was not submitted by him for
final consicderation by the Commission until the middle of
Jenuvery, 1941. And his recommendation in this instance, in wkich
the majority of tkhe Commissioners did not join, was not thet a
certificate be denied the applicant utility but that the certifi.
cate rirst 1ssued as preparced by him be reaffirmed with only

slight modirication. At no timo during his torm of office did

he present any proposal for the disposition in one way or another

of any of the aprlications hereirn involved, although all had
becn assignoed to him and muny of them had deen ready for decision
for more than two years. The Implication made by the two dis-
senters that the Commission failed to give full consideration
and thorough discussion on tke issues involved in 2 multitude

of like frenchise matters coming before it, during the past two
years or at any time, is simply untruc. The refcerences mede by
the two dissentors to certain memorande seomingly provared by
the former Commissioner aid them little in thelr contentlion
when those statements are viewed in the light of what the record
shows to have been thet Commissionen's recl sctiop. And such
private memorenda are not, of coursce, pert of rhe record in any

of these procecedings.
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The majority members of the Commission have made the allezation
that the statemonts contained in our Cissenting opinion concerning the atti-
tude of former Commiccioner Walkelficld toward the issuance of certificates
in ke Pacific Gas and Slectric Company {ranchise cases are folse. Tris
chagze of falsehood is apparently bLased upon a technical contention that
the various memoranda prepared by former Cormissioner Walcefield, and re-
ferred to in ouwr dissenting opinion, are not proverly & part of the Com-
miscion's official record in these procecdings.

The guestion of veracity ic not at icsue. It ds
of the memoranda quoted ixn our dissent were adrditiedly written by Commissioner
Wakefield and oubmitted by him in some instances for the consideration ol the
Commission itsclf ond in others for the considerction of the Commission's
lezal and techrdcal stalfs, who are the expert advisers of the Commissioners
in all such matters. The mere fact thot the majority members of the Commission

did not see fit to allow all of ihese memoranda to be included in the orfieial

files of these procecdinss cimply strengthena owr beliel that the majority
nave failed to give prover consideration 1o the Luportent questions ralsed
by Comeissioner Walkelleld and by us.

Tt is our earnest beliel tiot 4he persistent refusal of the majority
to permit their decisions to deal with the all important question whether
operating rignts are or erc not conferred by the certificates of public con-
venlcnce and necessity granted 1o the Pacific Gas and Electric Compuny in-
evitably tends to nullifly the spirdt and the intent of the Public Utilities
Act. |

>

In Lhe record and in repeated conferences with tho Commission
the abiorneys for the Pacific Gas and Electric Company acve asserted that
vihe company does not desire or require in these cases any srant of opera-
tine rioits from this Comuission. Recently one ol the attormeys for the
company, in a heariny before the Cormission, stated it as his opiidon that
his company did not need any certificates to operate in the cities and
counties involved. Tids question, he added, could only be determined finally

by the courts.
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\ie disagree profowndly with tajsinterpretation of the FPublic
tilities Act by the atiorney for the company, and with the acquiescence
of the majority members of the Cormission in this contention, and we
earnestly hope that an early determinction by the courts of this importunt

issue may be had.
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