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Decision No. A T

BEFORE THE RAILROAD COMMISSION OF TEE STATE CF CALIFORNIA

ORIGINAL

In the matter of the application of
PACIFIC GAS AND ELECTRIC COMPANY, &
corporation, for an order of the Rail-
rosd Qommission of the State of Call-
fornia, granting to applicent a certi-
t1cate of public convenience and neces-
sity to exercise the right, privilege
and franchise granted to applicant by
Ordinance No. 164 of the Board of
Supervisors of the COUNTY OF KINGS,
State of California.

Application No. 23083

s S o el Mol T Nt N el N N o Nt

R. W. DuVal, Attorney, for Applicant.

BY TEE COMMISSION:
OPINION

Pacific Gas and Electric Company bas applied for sauthority under
Section 50(b) of the Pudlic Utilities Act to exercise rights ond privileges
pertaining to electric service expressed in & franchiese granted it by the
County of Kings.

This franchise 18 for o term of £ifty (S50) years and provides that
during saild term the grantee shall pay to the County of Kings two per cent
(2%) of its gross rocelpts arising from the use, operation, or possession
thereof.

A hearing in this matter was held and from the testimony recelved
it appears that Applicant or ite predeceseors for meny years have rendered
eloctric service within the county except in that eree in and around Hanford
served by Southern California Edison Company Ltd.

The application and the evidence introduced by Applicant Indicate
that, while possessning valid franchise rights under which to continue this

service, it had obtained the pressatl franchise primerily for the purpose of
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extending its franchise rights for a period commensurate with the life of 1its
mortgege béndsa.

Applicent has stipulated that, If the requested authority de given,
1t will not, witbout an order of this Commisaion, exercise any of the rights
and privileges granted by said franchise for the purpose of competing with
Southern California Edison Company Ltd.

Applicant aleo hes stipulated that it will never clalim Yefore this
Commission, or any court, or other public dody, a value for said franchise
in excess of the actual cost thereof, which cost, exclusive of the fee of
£1fty dollars ($50) paid this Commission at the time of filing this applice-
tion, comsists of £ifty-two dollars and ninety-two cents ($52.92) paid the
county for the frenchise and for publication.

The Commission 18 of the opinion that the requested authority

should be granted with appropriate restrictions corcerning Southern California

Edison Company Ltd.

A pudlic hearing having been had upon the above-entitled applice-
tion of Pacific Ges and Slectric Company, and the matter comsidered, and

It appearing and deing found es & fact that public convenlence and

AN \
necessity 8o require, it is ordered that Pacific Gas and Electric. Company be

end 1t 18 heredy granted a certificate to exercise the rights and privileges
granted By the County of Kings, by Ordinance No. 164, adopted Januery 16,
1939, within such perts or portions of sald county as are npow gerved by It
or as hereafter may be served by it through extensions of its existing 8ys-
tem made in trhe ordinary course of business as contemplated by Section S0(a)
of the Public Utilities Act, provided, further, that this certificate shall
be subject to the following conditions:

1. That extensions of Applicant's electric distribution lines In said

County of Xings mey be made only im accordance witk such applicadble rule or




rules as may be prescrided or approved by the Commission and in effect at
the time covering such extenslons, or in accordance with any genersal or
special authority granted dy the Commission;

2. That, except upon further certificate of this Commission first
odtained, Applicant shall not exercise such franchise for the purpose of
supplying electricity in these parts or portions of said county now bdelng
served by Southern California Edison Company Ltd.

3. That the Commission mey hereafter, Dy appropriate proceeding and

| order, limit the authority herein granted to Applicant as %o any territery
within sald county not then deing served by 1t; and

L. That no clalm of value for such franchise or the authority herein
granted in excess of the actual cost thereof shall ever be made by grantee,
1t6 successors, or assigns, defore this Commissien or before apy court or

other public body.
The effective date of this Order shall de the twentieth day from

and after the date hereof. /
Dated at San Francieco, Californis, this oy = day of

5> 19kL.
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DISSENTING OPINION

Ve diseent fromw the majority decisions in the following seventeen

(17) Section 50 certificate applications, all filed by Pacific Gas and

Electric Company, Vviz:

Decision No. Application WNo.

34488 22216  (electric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 {olectric service in Yolo County),

34498 22440 (eloctric service in Napa County),

34499 22458 (electric service in Sutter County),

34503 22642 (electric service in Fresno County),

34502 22712 (gos service in Sutter County),

34501 22726 (electric service in Merced County),

34504 22733 (electric service in Santa Barbare County),
34500 22751 (electric service in Madera County),

34489 23083 (electric service in Kings County),

34430 23142 (electric service in Tehaxme County),

34491 23154 (electric service in Kern County),

34492 23155 (gas service in Korn County),

34493 23435 (eloctric service in San Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although tho facts, circumstances and issues cre not in all
respocts similar in each of thece seventeen (17) proceedings, the majority
decisions meke no distinctions ond the same form of order appecrs in each
case. We may, therefore, summerize our dissent and apply it to each of the
seventeen decisions.

The decisions, we think, are erronecus znd should be amended in
the following perticulerss:

(1) The mejority hes failed to give consideration to the con-
trclling issues in these cages and has refused the repeatoed
roquests of the presiding Commissioner (now resigned) and of
the undersigned Commissionerz for propor consideration and

detorminution of such issues, und tho Commission has failed

to exercise its authority lawfully &nd properly and his pede

its docisions contrary o tho record in these proceedings.




(2) Tho rocord made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience adnecessity should be granted.and it is apparent
that the rocord in each of the seventeen (17) applications is insuf-
ficient and inadequate in this respect.
(3) The orders granting certificates of public convenience and
necessity are ambiguous und uncertein in langusge and effect and
fail to meke definite whether opercting und service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county franchises permitting the occupancy of county
roads end highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, hes failed to
cancol and annul existing prior certificates, wi‘th the result that
there will be outstuanding, und apparently simulteneously in effect,
pumerous certificates and grants conflicting in Yerms und conditions
and overlapping in space cnd tine.
{5) Tae granting of certificates of public ¢convenience and neces-
sity, which may be construed s conveying operating and service rights
and privileges in any of those ceventgen (17) proceedings, is contrary
40 applicant’s prayers and results in the Commission‘s‘making of grants
to applicant, Pacific Gas and Electric Compeny, which that utility
company has not asked for and specifically states it does not need.
A substantiation of the five items summarized zbove is necessary.
As to (1)s ALl of these applications were assigned by the Commis-
sion to Commissioner Wakefield for hearing and either heard by him or referrel
to examiners of the Commission for the taking of testimony. In addition %o
the seventeen (17) applications referred to &bove, Coxmisaioner Wekefield
alzo bhad aesigned to him other similur applicotions made by the same appli~

cant, including Application No. 21744 for am electric certificate in Men-

decine Countyga) A more voluminous rocord was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
O




than in any of the other similar applicztions. Thut record leaves no
doubt of Commissioner Wekefield's coreful consideration of all issues,
facts and tostimony in that cose nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, addressed %o the attorrey of the Commiscion he
said, in part:
"o % # it seems 10 me that one of three slternatives is
open to uss

"l. To grent o certificate finding that public convenience
and necessity require that ecpplicent exercise the fronchise granted,
but pointing out thut this franchise hes no logal effect, otherwise
than authorizing it to use the streets, and that other authority is
necessary 1o permit it to operate.

"2. To treat tho application as an application for certificate
to exercisze the franchise and also to construct, maintain and oper-
ate, in which ovent the order could be in subsiantially the same
form @s the present form. I think, however, if we adept this alterna-
tive, we should point out what we are doing and that we are in effect
granting a certificate under both Sections 50(z) and 50(b) .

"3, To deny the cpplications on the ground thet by their terms
they seek an cpplicetion under 50(b); thet the principel evidence
produced in support thereof wos the need to comply with the ezstern
stotutes regulsting the investments of savings banks, etc., ond thet
cince tho frunchise sad certificate would not meet the requirements
of those statutes thet no cuse has been mede for the issucnce of the
cortificete. In this case the denicl should be without prejudice cnd
perhtps & suggestion made to he company that they should file an
caended applicction asking for t cortificate to construct, maintein
ond opercte, s well o oxercise the franchisec.

"I favor the lust cource becuuse I believe it wiil not work
cny herdship on the compeny and will create the least confusion.
In the czse of the County of Mondocino at least, they do not need the
fronchise in order to uce the roads at the preosent time, as they now
hove o genercl county fronchise which runs wntil 1961. No matter how
carefully we worded the order gronting the certificate it might soan
become & number and title such ss 'Decisior No. 32751, a certificate
of pudblic convenience ond necessity to exercise a franchise in Mendo-
cino County,' and bocome concidered a certificate to operate, no matter
how carefully we pointed out that such was not inteaded.

"Altornative No. 1 is open to the objection thet it does not give
the company what it wants or needs, and alternative No. 2, thet it is
giving the company something it does not ask for.”

fore then & yeer prior t¢ the dute of the memorcndum from

which we have quoted, Cormissioner Wakefield, ox July 27, 1939, addressed

a memorendum to the Commission and asked for a determination of several

..3-




questions and issues which to him seemed " controlling in these proceedings.

We quotes

"It is my understanding that under the present law, the only
authority remasining in cities and counties pertinent t¢ this discus-
sion is the right to control the use of the streets and highways, and
30 far as I know, none of the ordinances involve purport to grant any
other acuthority then the right to use the streets and highways. * * *
% % o % % % o T4 mpy by that operating rights and the right to
axerciso franchises to use streetc and highways are so Iinterwoven
that this Commission cannot meke an order certifying frenchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should make it ¢lear what
is being done, rather than as I think has been the cage in the past
of not clearly passing on the guestion. If operating rights are
involved, perhaps it should be suggested to the wtility that the title
and proyer of its petitions de so worded as 4o clearly indicate this
feect. Notice of hemring has been published in these proceedings,
setting forth the title of the proceoding and the date of the heering.
Thero would be no notice to intorestod parties from this form of
notice that operating rights were involved. lorecver, in my opinion,
by roading the petition one could not obtain that information.

"It i3, thereforo, my suggestion in this connection that the
orders issusd meke it clear in some appropriate manner that the
Comrission is not passing on oporating rights in these proceedings,
and stating spocificelly that only tho right to use the streets
and highways where opercting rights alroady oxiet in the utility,
or arc hereafter in an sppropricte manner acquired, is involved. .

IT

"The allegations in Applicction 21008, relating to qualifying

the mpplicant's First and Refunding Mortpege Bonds as legal invest-
ments for savings banks and trust funds is as followss

t% % wthat the laws of u number of tue states of the United
States permit, under definite restrictions, the investmont of
savings benks snd trust fundsin public utility securities;

that the lews of the State of Now York, as un exsmple, permit
investmonts by savings banks in the bends of gas &nd electric
corporations, provided, smong other things, that "such corpora-
tion shall huive al)l f{ranchisos necessary to operate in terri-
tory in which st least seventy-fivo (75) per centum of its
gross income is ecrned, which frenchises shall either Dbe inde-
torminate permitz or agreements with, or subject to the juris-
diction of o public service commissicn or other duly constituted
regulatory body, or shall extend at least five years beyond the
maturity of such bonds.™’

"If the purpoze is to comply with a statute which provides 'such
corporation shell huve all franchises necessary o operate, etc.,’
and the Sranchises merely grunting the right to use the streots

ond highways sre the types of franchises intended, owr orders graai=-
ing o certificute to oxercise the rights and privileges of such
franchises may improve the P. G. & E. Company's position in this
matter. However, if the position is correc¢t, that in addition to
having such a county fronchise, it is necossary for tho company

to have & cortificeto from the Commission to opercte (in the absonce
of o constitutionsl fronchise obtuined prior to 1911), thon little
if anything is cccomplishod in the way of improving the compony's
position in this matter by an ordor suthorizing the uso of the
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"fronchise. * % ¥« » % % T think our duty in the matter will be fully
performed if we meke it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
highways i2 involved, I think we should be subject to considerable
criticism."

We find then this situation: Tne precsiding Commissioner
(Mr. Wakefield), to whom this large number of important cazes was
29signed, after hearing some of them and after consideration of the
issues involved, repectedly, over a period of two years or more, presented
to the Cormission certain controlling questions togother with his recommen-
dations. When Commissioner Vekefield, in March of this year, left the
Commission, the soventeen (17) applications here under consideration
rezeined undecided before the Commission. Decisions were later prepared

and presented for the Commissioners” signatures. The undersipgrad Commiz-

sioners, upon & reoview of the recerd, found the conditions as herein re-

ferred t0. Weo found the basic questions raised and presented by Commissioner

Wekefiold had been ignored and left undecided, that his recommendations hed
been given no consideration by the majority and that the decisions presented
to us wero ambiguous, contrary to the evidence and, although presumably
granting what applicant sought to huve grented, mede & grant contrary to
applicant's petitions and different und much wider in scope then spplied for
by the utility company. We ars, therefore, wnwilling and unmable to s3ign
these decisions.

Wo asked for further consideration by tho Commission of the appli-
cations in the light of the record and the presentations mude by the pre-
siding Commissioner. Before docisions contrary to the record were to be
handed dewn we acked Lor a re-assignment of the applications to one or more
Commissioners or for a consolidation of all seventeen (17) proceoedings be-
fore the Commission ew baze, when the undetermined and controlling quesilons
might be gone into and a more complete record established.

On Moy 22nd, June 2nd and July 2nd, of this year, Commissioner

Sachce oddressed memorznde to the Comudssior dealing with the metlers here
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roferred to and making specific requests and recommendations. Commissioner
Havenner verbally made substzntially similar recommendations and requests.
The majority gave no consideration to our presentations and the iscues
raised were not gone intc by the Commission.

0f the six Commissioners who during the lust two years have had
these seventeon (17) epplications before thex for decision, we find there-

fore three (the presiding Commigsioner in these cusos, Mr. Wakefield, now

resigned, and the two undersigned Commissioners) opposed to the order in the

progent majority decisions.

Upon this record, we think thet proper and lawful procedure re-
quires & recpening and conmsolidation of these seventeen (17) applications
into one proceeding with notice to all poriies of the questions at issue,
with & hecring before the entire Commissior and, thereupon,tdecisions by an
informed Commission based upon an adequate and complete record.

As o (2): Applicant in each of the seventeen (L7) spplications

alleges and insists that it does not ask for and does not need certificates

of public convenience and necessity authorizing the operation of its elec~

tric or gas plants and the furnishing of service to its consumers &and rato-
payers. Applicent insists it iz &t present in possession of such rights
(existing certificates and franchisec cre listed in the respective applica-
tions) ond does not intend to surronder them in exchenge of new operating

snd service certificutes from the Commission. 1/

1/ In Application No. 22216 the following nllegation appecrss
P

“Applicant and/or itc predecessors in interest originally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electri¢ service in said county under
and pursuant to the following general county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butts, State of California, namely:




All that applicant asks for in every one of these applications
ic, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continuod)

Granting
Ordinance No. Adopted Expiring Franchise to1

159 July Ty July Ty Butte County Electric
Power and Lighting
Company

161 August 10, August 10, Yuba Electric Power
Company

Resolution January 10, Jenuvery 10, Oroville Light and
Power Company

Resolution Novexber 15, Novamber 15, Park Henshaw
214 March 10, March 10, Z. W. Sutcliffe

242 February 15, Februery 195, Great Western
Power Company

281 June 2, June 2, Creat YWestern
Power Company

And further:

"In this connection applicant alleges that it now is and for a
number of years last past has been in possessioz and ownership, among
other things, of all necessary rights, permission and euthority to con=-
struct extenzions of its scid electric system into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by ancther olectric public utility, and to furnish and supply
electric energy and service thorein for all lawful uses and purposes.”

2/ 1In Application 22216 it is alleged:

"Thet while applicant is in possession and ownership of valid
franchises of srecting, comstructing and maintaining electric lines
in the pudlic highways, streeis, roads and places of said County of
Butte, end of using such electric lines for the purpose of transmit-
ting, conveying, distributing and supplying electricity to the public
for light, heat, power and all lawful purposes, it applied for and
obtained the franchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enable applicant
%0 continue to qualify itz Firs? and Refumding Mortgage Bonds as legal
investments for savings banks and trust funds; * % * # * % and thet
the exercise by yowr applicant of the right, privilegs, and franchise
granted by the aforemerntioned Ordinance No. 349 of the Board of Super-
visors of <he County of Butte (which said franchise expires on or about
Februsry 11, 1988) together with other rights, privileges, and fran-
chises now possessed end exorcised by yowr applicant and those obtained
and hereoaftsr to bo obitained, is essential to enable applicant 1o so
qualify its said bonds."

Similar allegations appesr ir the other opplications.
-l -




The record is conclusive, therefare, on the following points:

First, applicant insists that it is now in possession of all nec-
essary operating and service rights and does not desire from this Commission
certificates grenting such rights;

Second, applicant is now in pocsession of valid county and city
franchises, of vorious wiexpired torms and granting all necessary rights
for the use and occupancy of county or city streets, roeds, and highways;

Third, the only apparent retison advunced by epplicant for the issuance
of a certificate limited to road occupancy,as heretofore indicated, ic
stated by applicant as followss

"o 4 % %54 applied for and obteined the franchise
granted by scid Ordinance No. 349 of the Board of Supervisors
of the County of Butte primerily to encble upplicant to conmtinue to
qualify its First and Refunding Mertgage Bonds sz legal invest-
ments for savings barks ead trust fusmds; trat the lawzs of o number
of the atates of the United States permit, under definite restric-
tions, the investment of suvings banks ard truct funds iz public
utility cecurities; that the laws of the State of New York, as an
oxample, permit investmonts by savings benks in the bonds of gos
and electric corporations provided, umong otaer things, that
'such corperstion shell zave cll franchises necessary 4o operzte
in territory in which at leust seventy-five (75) per cemtum of its
gross income is ecrned, which frenchise shall either bo indetermin-
ate permits or agreements with, or subject o the jurisdictien of &
public service cormission or other duly constituted regulatory dedy,
or shell extend 2t least five yeurs beyond the maturity of such
bonds % % % '. that the statutes of other stites, such as
Pernsylveniec, Connecticut, und Minnesots, contein substantizlly
the szme provision ag thut of the low of the Stute of New York,
above quoted; thet the Massachusetts Bonking Act conteine Llike
provision, excepting that o three yeor period instesd of o five
yeor period, beyord the saturity of bonds is specified; that the
most rocent issue of cpplicent’s First and Refunding Mortgage
Bonds matures in the yoar 19663 thet it is desirable that said
isgue of bonds, togothor wiih other issues of applicent's First
and Refunding Mortgage Bonds previously sold, and those which
mey hereafter be sold, should qualify as legel investments for
savings barks and trust funds in as meny states of the United
States as is poscible; thet by effecting such purpose, the market
for applicent's Yonds is definitely broadened and applicant is
enabled to dispose of its said bonds at higher prices <han would
otherwise be obtainable; in other words, the matter of the legali-
zation of applicant's bonds a: savings benks investments has a
definite boaring upon the cost of morey to yowr cpplicent; that in
order to qualify zpplicent'z caid last mentioned First and Refuncing
Mortgage Bonds as savings banks investments in the State of New York
and certain other states of the United States, it is essential that
yowr applicant possess the requiciie franchises wnd franchise rights
oxtending +o the year 1971;"

Similar allogations appear in the other applications.
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There is nothing in the record, aside from applicant’'s
allogations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or cther zecurities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise
terms or conditions. The Commission's staff did not investigate and
report on the facts in these matters nor was any evidence presented
froft any other source. To us it seoms that this argument in favor
of tho granting of the particular and limited certificates askod
for must, on close inspection, lose whatever velidity it may appear
40 have. The laws of tho State of New York, &s c¢ited by epplicant
in the foregoing quotation, clearly require operaiing franchises
or certificates and not merely franchises authorizing the occupancy
of streets or roesdz. The New York law, &5 cited by applicont, reads
+het "such corporation shall have all franchises necessary 10 gperate
in territory in which at least seventy~five (75) per centum of its
gross income i3 earned *mhem  (exphcgis supplied).

We conclude, upon the record ae it stands, that these applica~-

tions should either be dismissed or reopesed and consolidated into one

proceeding so that an opportunity may be given to applicant for sub-

mizsion of new and additionmal evidence, und that &n indeperdent in-
vestigation be mede by our own siaff on the items in guestion.

As to (3): Tho order in tha majorily docisien No. 34488 reads,
in port, "IT IS ORDERED that Pacific Ges and Electric Company be and it
;¢ hereby gramted & certificate to exercise the rights end privileges
grarted by the County of Butte, %y Crdinance No. 349, adopted January 12,
1938, within such parts or portionc of said County &s are now served by
it or as hereafter may be served by it through extensions of its existing
system made in the ordinery couwrse of business as contemplated by Section

50(a) of the Pudblic Utilities Ast;”
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Similar language is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege granted by the countiec in their county franchises, it
being understood that the counties have no authority over operation
and gervice, or are theso Commission certificates also grants of oper=-
ating and service rights? We have asked the majority repeatedly o
decide whether their grant in each application is to be for a certificate
limited to the approval of the county franchise or for the much broader
operating and service certificate. Former Commissioner Wakefield, us
wo heve seid, repesatedly raised the same question in these proceedingse.
The majority continues in its refusal to moet and decide that basic issue.
They profer the zmbiguous language of thuir order. They are satisfied
%0 leave to the utility tho interprotation of whether the order means
the oneé thing or the other.

We are +0ld that this Commission's orders must be strictly con-

strued and that the order here made does not specifically grant operating

and service rights. This might zlso be inferred from the language in the

mejority opinion reading ac follows (Decision No. 34438, poges 4 and 5):

"However, it is further declered in paragraph (b) of
Section 50 that no wtility shall ‘oxercise any right or privilege
under any franchise® obtained after March 23, 1912, ‘without
first having obtained from the Commission 4 certificeate thet
public convonienco &nd necessity require the exerciss of such
right and privilege.' No oxemption from this requirement is
given to sny uwtility. =Zach must apply to the Commission for &
cortificate 1o oxerciso otch new fronchise obtained, whether or not
the rights clready secured to it may be equally extensive with
the rights and privileges expressed in the new frenchise grant.”

And further, (poges S and 6 of the same decision)s

"Ezch of these certificates is cuwrefully phrased to sty that pub-
lic convenience snd necessity require no more then that spplicant be
pormitted to oxorcisce the newly cequired froachise to the oxteant of
focilities oxisting todey and &3 herecfter expinded in the ordinary
course of business to contiguous oreas. It follows, therefore, that
the cortificate here given is not onme particle brocder than the
cpplicent mey rightfully demend by viriue of the provisions c¢on-
teined in Section SO of the Public Utilities Act.”




®

But, in its order in decision No. 34488, in condition No. 2,
the majority stipulates
."2. That, except upon further certificate of this Commission
first obtained, Applicant shall not exercise such freanchise for the
“purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;"

This exception, it will be noted, refers to the exercise of
such franchise "for the purpose of supplying electricity.” We think
that this language say certainly be construed aS'permitting‘the supply-
ing of eleetricity outside of the restricted area.

The majority cpinion pregsents the matter as one of simple

principle and procedure and as well gsettled by uniform Commission practice

and a long line of decisions by this Commission. 3/

3/ The mejority opinion in Decision No. 34483 reads, in part, as followss

"To us, it would appear almost self-evident <that the requested
authorization should be granted. Yot, in & former proceeding, in~
voling a similar franchise issued to the said utility by the County
of Mendocino, & cissent was voiced to owr Decision No. 33946 rendered
therein. Ard we might as well frankly acknowledge & presont divere
gence of opinion smong tho mombers of the Commission. Fourteon like
spplications, which have beon under conc iderstion for some time, are
being decided comcurrently with this application. In view of the cire-
cumstances indicsted, we fesel impolled to incorporate within the
decision of one of such proceedings a clear statement of the reasons
prompting our act;on with respoct to the entire series.

"This Commission has zo many times considered utility applica-
tions arising under Section 50 of the Public Utilities Act, and hes
30 ¢onzistently followed tho principles and procedure originally
enunciated, that there would seem to be little if any occasion for
an extended re-statement thereof in this instance.

"Frenchises issued to electric and ges utilities by county
authorities are granted in accordance with the powers given them by
law, powers which the counties possessed long before March 23, -1912,
the effective date of the Public Utilities Act as first enacted, and
powers which were expressly reserved to them thereafter. Paragraph
le) of Section 50 explicitly so declares. So the Commission may
neither approve nor disspprove the actlon taken by the fourteen
counties which have issued new franchises to the applicant herein.
However, because it is provided in paragreph (b) of the same sestion
that a utility shell obtain from the Commissioen & certificate of pub-
lic convenience and necessity for the exercise of each franchise
obtained, the question has been raised whether the Commission prop-
erly exercises the authority thus committed to it.

"We are convinced that there has been neither misconstruction of
these provisions of the Act mor zny nbuse of the autherity theredy

11~




®-

A caroeful reading of thoso quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues in these
cagses and that its decisions are contrafy 10 the record in every one of these

applications. It is erronecus to characterize the present applications

3/ (continued)
"vested in the Commission. We are supported in such conviction by the
Commission’s uniform interpretation und zpplication of thoss provisions
over all the years.

"The rightc vested in public utilities in existence on March
23, 1912, are quite cleurly oxproszed in the constitutional and
gtatutory changes of thet time. And these must be read in the
light of contemporury judicizl decisions. Of the many proceedings
first coming before the Commission, arising under the several sub-
divisions of Soction 50, those involving the oxtont of the rights
secured to utilities existing on thet dete predominsted. There were
nany others involving the proposed entrunce of a new operator into
the utility field. Those of tho first grou predominated because
the Commission wea then cclled upon to dotermine vhethor each exist-
ing or contempletod utility entorprise had in fact qualified 4tsolf
&5 of that dute for the protection which the law expressly gave to
these which had met the required specifications. The prescribed con-
ditions were thtt the utility system be either sciually consiructed
or & c¢construction progrom undertcken in good foith by virtue of o
frenchise previously obtuined. The protection cccorded to = wutility
vhich could thus qualify is clecrly onough expressed in Section 50
itselfs It is the right to continue in business cnd 10 expund that
business to the extent set forth in subdivision (&), namely, to expand
its utility facilities into urezs contiguous to thet already served,
provided only thut such expunsion be mtde in the ordinary course of
business end not result in the invusion of o field occcupied by another
utility of like character. That was a right secured to the utility
withowt limit 23 to time, and without obligation to secure cny furthor
gront of zuthority from the stute, except thet cities and counties
might continue 1o exercise their power to excet franchises for the
occupancy of their streets ond nighwoys., = % % & & % & & & % % % &

"All of the county fronchises which tre now before the Commis-
sion for comsideration must be azccepted os lawfully granted. It
must be acknowledged &lso that in all these counties the applicant
has, by itself or its predecessors, perfected iis right to engage
in the electric utiliiy business. Some of such rights were peor-
focted by operations degun before 1912, und some by certificates
therecfter issued by the Commissior itself. True, there mey not
now be distribution fegilities existing throughout each county.

But tho Commission is not issuing o certificate to the effect thet
public convenience end necessity roquire the extension of appli-
cant's facilities and service throughout the entire county. Nor
did it do 50 in the Mendocino decision. Each of these certificates
it carefully phrased to say that public convenience and necessity
require no more than that cpplicant bde permitted to exercise the
newly acquired franchise to the extent of facilities existing today
and as herenfter oxpanded in the ordinary course of business to con-
tiguous ereas. It follows, therefcre, that the certificato here
given it not one particle broader tlan the applicant mey rightfully
demard by virtue ¢f the provicions contained in Section 50 of the
Public Utilities Act.
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as similar to or indistinguishable from the maay Section 50 proceed-
ings before this Commission in the past. Reviewing puct applications
and decisions of this character, we huve been unable to find any,

apart from this recent series of applicetions by this applicant,
wherein the specificetion appesars that operating and service rights

and privileges ero not needed and apparently not wanted. In all of

the applications we have found the cpplicants have been concerned not
merely with a certificate Dy this Commission approving limited county

or city franchise grants. On the contrary, such cpplicants have been
concerncd with the securing of &« grunt of operating snd service rights
out of the exclusive authority of this Commission. And this, we &re
satisfied, is not & theoretical or meaningless differentiution or dis-
tinction. It is, we think, one of the controlling matters in such cases.
The rofusal of the mtjority to recognize this essential difference nust,
of necessity, result in erroneous and wloawful decisions.

The mojority apperently does not question the correctness of
the cllegotion thet applicent is in present possession of all necossary
opersting and service rights “"without limit as to time and without obliga-
tion to secure cny further grent of cuthority from the state, except that
cities cnd counties might continue to exercise their power to exact {ran-
chises for the occupancy of their streets end highweys."  The mejority
says: "It must be acknowiedged 2lso that in all these counties the op-
plicant hes, by itself or its predecessors, porfected its right to engege

in the electric utility business.”

3/ (continued)

"Tt connot justly be held, therefore,that in such applicttions
5o this the Commission improperly greants & blonket certificate
covering cn entire county, and thtt no fzctual bosis exists for the
finding mede that public convenience cnd necessity so require. This
phrose has no precise metning, but must be viewed in the light of
its statutory setting. The Commission mckes its finding of public
convenience und necessity bectuse this is the requisite finding
imposed by the statuto in all zuch coses. The mere foct that such
finding is msde does not connote that some generous discretioncry
gront has been conferred upon the utility. The applictnt utility
nas been given no more then the low contemplates that it receive.
In our opinion, on the bcsis of the record in these oppliceations,
we hove no legal right to do otherwise.”

=13~




We think this is taking altogether too much for granted. The
record, beyond applicant's zllegations, by no means substuntiates these
assumptions. The so-called constitutionel granis referred to by the ma-
jority have not been proven so sweeping and all embracing as to relieve
& utility from all "obligation to secure any further grant or authority
from the state.” In seversl of this sories of applications by this
applicant, testimony wes given thot there is some question as to what
the constitutional fronchise reclly covers and thet, if it merely covers
lighting service, only o part of the utility's operations and service
would rest secure.

Equally unswpported by the evidence and unsound &re the
majority pronouncexments thut "the certificate horo given is not one
particle brozder than the cpplicont mey rightfully demand" and that "The
spplicent utility has been given no more than the law contempletes that
it receive.”

Vie cgree thet ¢ county or o city, within the limits of their
authority, may grant or refuse to gront utility frunchises. We deny
that this Commission, when such ¢ city or county franchise is grented,
thereupon heos no choice but to cpprove in toto. The state's pelitical
subdivision, county or city, mty exercise its limited powers within the
low governing its cuthority. This Cowmission,‘acting within its powers,
mey groant or withhold certificates of public convenience and necessity
and may attach to them its own terms and conditions oz to time, terri-
toriel extent and other motters ws the public interest miy dictate and
the rocord substantiate.

As to (&4): According to the record, there are now outstanding
and in effect numerous county and city franchises with various terms and
conditions granted partly prior to and ﬁartly subsequent to the enactiment
of the Public Utilities Act. Therc are also outstanding meny orders of
this Commission granting certificates of public convenience and necessity

oither corresponding to or supplementing city and county franchises.
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Such franchises cre usually, though not always, fixed term grants, while
this Commission's operating and service certificetes usually are indeterm-
inate as to time. Prior to the enmactment of the Public Utilities Act,
county and city frenchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
countiea and cities of authority over such matters and placed such suth-
ority in this Commission. In some instances the pranting of new county
and ¢ity franchises is maede conditioned upon the cencellation or surrender
of prior f{ranchises; in other cases there is no such condition. We think
a consistent and non-discriminatory policy and practice should be adopted
by this Commissicn in the gronting of its certificutes. New certificates

of public convenience and necessity should be granted on condition thet

(2) prior and conflicting certificates be surrendered
and cancolled;

(v) certificutes granted by this Commission should,
excopt in extraordincry cases, be indeterminate
in duration end not for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful any condition
in any city or county frenchise vhen it appears that
the imposition of suck econdition is wnlawful and be~
yond the authority of such city or county. 4/

4/ In Application No. 22216 the franchise granted by the Supervisors of
Butte County (Ordinence 349) contains tho following clauses:

"Section 1. Thoe right, privilege and franchise of erecting,
constructing and maintairving electric lines consisting of poles
or other suitabdble structures and wires, crossarms and other ap-
plionces installed thereon, including wires for the private
telephone and telegroph purposes of the grontee, in so meny and
in such perts of the public highweys, streets, rouds and places
of suid County of Butte as the gruntee of said right, privilege
and fronchise mey from time to time olect to use for the purposes
hersinafter spocified, cnd of using such electric lines for the
pwpose of transmitting, conveying, distributing tnd supplying
electricity to the public for light, heat, power und cll lawful

osea, ore hereby granted, by scid County of Butte, to Pacific
Gos and Electrice Compeany, its successors ond 6ssignsSe”ecvecscvese

"Section 8. Tho said right, privilege and franchise cre graonted
under and purpucnt to the provisions of the lows of the State of
Celifornic which reletes to the granting of rights, privileges cnd
franchises by countiesz." (Emphtsis owrs). We think the county has
no suthority to grant the operuting tnd use rights and privileges re-
ferred to in the emphosized portion of Section 1, and we believe that
provision of the franchise to be wnlewful. The utility mey argue, how-
ever, thet <the implied ccecoptunce end opproval by the Commission in its
decision cnd order of the entire county franchise, including the wnlaw-
ful portion, constitutes o gronting of an opercting and service
cortificute.
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As to (5): Applicant in these proceedings, we have shown,

acks for orders from this Commission granting "a certificate declaring

that the grosent and future public convenience and necessity require, and

will require, the exercise by it of the right, privilege aend franchise
granted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of Californie, all as provided for im Section 50(%) of
the Public Utilities Act of the State of California”™ and is on recerd
stating it does not ask for nor desire an operating or sorvice certificate.
The mejority hes issued certificates that may be conectrued &g granting
rights and vrivileges much greater than asked for, the difference being
botween, it the ome cese, the right and privilege to occupy ¢ity and
¢ounty striets and roads, and the right and privilege, in the othor case,
to carry on the operaztion of electric or ges utilities for the production,
tronsmission, distridbution and sale to the public of gas or electricity for
light, heat, power &nd other purposes and the carrying on of & complete
electric or gas utility business. Notwithstonding the essential and
fer reaching difference between the two kinds of rights end privileges, the
majority does not see £it in the cuses here congidered, cnd in similar cases
affecting other utilities, to muke cleer what kind of & certificate is being
granted ond cpptrently does not wish to elimincte & deliberate ambiguity in
orders of this natuwre. Such ambiguity, we ere convinced, cennot be Justi-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is ageinst ﬁhe public interest. The majority hes agvanced 1o
reason why the importent issues roised in these proceedings should not be
considered on their merits and determined on an cdequate record.

Concluding we dezire 1o express owr conviction that the pro-
visions of the Public Utilities Act dealing with certificates of public

convenience and necescity comstitute part of the very foundation of




public utility regulation. Thoy wore 50 considersd when the public

utility law was onacted and during the early years of the Commission's
activity. We think they should not be taken a3 & watter of routine at

the present tize.




Two of our assoclates are filing this day (Qctober 21,
15L1) the foregoing statement purporting to be in support of their
dissent formelly noted to the Commission’s Decision No. 34488
issued on August 12, 1941, .grenting Pecific Gas and Electric Com-
pany & certificate to exercise an electric franchise obtained
froxm Butte County, as well es sixteen other decisions of a similar
nature issued on the same date.

Those decisions, of course, have long since become
tinel, and we would nct now have occasion to meke any comment
upon the statement being filed by our associates were it not for
the very decided misstatement of f&ct'which they meke in support
of their contentions. Our Decision No. 34488 in the Butte County

matter speaks for itself end nceds no further defense upon our

part. But, when +he dissenters now stete that the majority of

the Commission have for more than two years refused the repeated

roquests of former Commissioner Wakefleld TOxr a propor considera~

tion and determinetion of the issucs invelved, implying that such
rormer Commlssionmer hed recommcudad the deniel or some other dis-

position of all such applicaticus, i+t bocomes incuxmbent upor us
to point out the utter falsity of thav stetenent.

mhe fact is thet during the term of iMr. wakerield upon
this Commission he joined in more than one hundred decisions
greating this utility certificates <o exercise ¢ity and county
franchise rights, early all of whick were decisions prepared
under his supervision. Nineteen of these were certificates author-
1zing the exercice of county ¢ronchises. Never, except in one
instance, did the Commission disagree with his recommendation in
any county franchise decision heo prepared, anéd that was his pro-
posed revised amended opinion and order in respect to Appllcation

No. 217uLL involving the Mendoclrno County franchise, and this
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proposed amonded opiﬁion ané ordor was not submitted by him for
final consideration by the Commission until the middle of
Jenvery, 1941. And his recommendation irn this instance, in which
the majority of the Commissioners did not join, was not that a
certificate be denled the applicant utility but that the certirfi-
cate first issusd as propared by him be rearffirmed with only
slight zeodificatlon. At no timo during his torm of office did

he present any proposal for the disposition in one weay or another
of any of tho applications hecrein involved, although all had

been assignod to him and muny of them hed becn ready for deeislon
for more than two years. The implication mede by the two dis-
senters that the Commission feilsd to give full consideration
and thorough discussion on the issues involved in a multitude

or like franchise matters coming beforc it, during the past two
yeers or at eny time, is simply untrue, The reforences made by
the two dissentors to ccrtain memoranda seomingly preovered by
the former Commissioner aid them little in their contention
when those statements cre viewed in the light of what the record
shows to have becn thet Commissioncr's regl sction. And sueh
private memorande arc not, of coursc, pert of the record in eny

of these proceedings.
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The nuwjority nasers of tho Corsdcsion have ade {Lhe allepation
that Lhe statements comtoined in our dissenting opinion concerniny tvhe atti-
tude of rormer Conmissioner Wekelficld toward the issuance of certilicates
in “he Pacific Gas and Ileetric Company Ifranchise cases zre fulse. This
chagge of falschood is apparently based upon 2 technical contention that
+he various memoranda prepered by former Coimdssioner Wakefield, and re-
ferred to in our dissenting opinion, are not properly & part of the Comw
mission!s official record in these procoelin;s.

The question of veracily ic not at issue. It is & fact thot a1l

£ the nemoranda oucted in owr Cissent were adrdttedly written by Comniscioner
Vakelinld and cubritted by hdm in some instunces for the considera tion of the

>

Commission itseil ond in others for the consideration of +he Commission's

lezal wnd techmical steiffs, who are the expert advisers of the Commissioners
in all such matters. The mere fact it the mejority members of the Commission
did not see £it to allow all of these memorands 4o be included in the orficial
files of these procecdinss cimply ctreagthens our deliel thot <+ the majority
ave failed to give proper consciderstion to the iuportant questions raised
by Coru.iscioner Val:ielield and D use
Tt is our carnest beliel that Lic persistent refusal of the majorivy
to permit their decisions to deal wity the all important question whetiher
operating rizits are or are not conferred by tne certificates of public con-
venicnee and necessity granted to the Pacific Gas and Electric Comp.ny in=
evitably tends to nullifly the cpirit and the imteat of the Public Utilities
Act.
In “he record and in repcated confercnces With the Comuission
the attorneys for 4ho Pacific Cus and Electric Comwany tave asserted that
the compary does not desire or recuire in ticse caces any srant of opera-
Ling rigats {rom this Comilszion. Recently one of thwe attorneys for the
company, in a heariny hefore the Coimdission, statec it as his opindon that

hic commany did not need any cortilicates to operate in the cities and

counties involved. This cquestion, e added, could oxly be deternmined finally

[

by the courts.
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e disacrec prolfowndly rdtl tiis internretation of the Puvlic

Utilities Act by the attorney lor itae cempany, and twith Lhe acoulescence

of the majority members of the Commission in this comven ion, and we
earnestly hope that an early determin.tion by the courts of this import.nt

issue may be had.
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