Decision No.

BEFCRE THE RATILROAD COMMISSION OF THE STATE OF CALIFORNIA

In the matter of the application of
PACIFIC GAS AND ELECTRIC COMPANY, a
corporation, for an order of the Rail-
road Commission of the State of Cali-
fornia, granting to applicant a certi-
ficate of public convenience and neces-
aity, to exercilee the right, privilege
and franchise granted to applicant by
Ordinance No. 90 of the Board of Super-
visors of the County of Tebhama, State of
California.

Application No. 23142
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R. W. Duval and W, H. Spaulding, for Applicant
Clair Engle, Dietrict Attorney of Tehama County,
for County of Tehama

3Y THE COMMISSION:

QEINIO
Pacific Gas and Electric Company has applied for authority under
Section S50(b) of the Public Utilities Act to exercise rights and privileges
pertalning to electric service expressed in a franchise granted it by the

County of Tehama.

This franchise 18 for & term of fifty (50) years and provides that

during said term the grantee shall pay to the County of Tebama two per cent (2%)
of 1ts grose receipts arising from the uae, operation, or possession thereof.

A hearing in this matter was held and from the teatimony roceived it
appears that Applicant or {ts predecessors for many years have rendered electric
service and is the only distridutor of electric energy within the county.

The application and the evidence introduced dy Applicant indicates
that, while possessing valid franchise righte under whichk to continue thie
service, 1t had cbtained the present franchise primarily for the purpose of
extending its franckise rights for a period commensurate with the life of ite

mortgage honds.
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Applicant also has stipulated that it will never claim dbefore this
Commission, or any court, or othor pudblic dbody, a value for sald franchise in
excess of the actual cost thereof, which cost, exclusive of the foe of fifty
dollars (850) paid this Commission at the time of filing this application,
conalate of twenty-five dollare (325) paid the county for the franchise and
two hundred eighty-six dollars and thirteen cents ($286.13) peid for publi-
cation,

' [ 4

The Commission 158 of the opinion that the requested authority should

.

be granted.

A public hearing having been had upon the above-entitled application

of Pacific Ges and Electric Company, and the matter considered, and

It appearing and being found as a fact that public convenience and
necesaity so require, it 1s ordered that Pacific Gas and Electric Company de
and 1t 18 heredy granted a certificate to exercise the rights end privileges
granted by the County of Tehama, by Ordinance No. 90, adopted July 10, 1939,
within such parts or portions of said county as are now served by it or as
hereafter may be served by it through extensions of its existing system made
15 the ordinary course of business as contemplated by Section 50(a) of the .
Pudlic Utilities Act, provided, further, that this certificate shall be eu'b.ject
to the following conditions: :

1. That extensions of Applicant's electric dietridbution lines in
sald County of Tehama may be made only in accordance with such appliceble rule
or rules as may be prescrided or approved by the Commission and in effect at
the time covering such extemsions, or in accordance with any gemeral or apeclal
authority granted by the Commission;

2. That the ComuZssion may hereafter, by appropriate proceeding
and order, limit the authority herein granted to Applicant as to any territory

within said county not then bheing served by it; and
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3, That no claim of value for such franchise or the authority
herein granted in excess of the actual cost thereof shall ever be mede by
grantee, 1ts successors, or aassigns, before this Commission or before any court
or other public bdbody.

The effective date of thie Order shall be the twentieth day from

and after the date hereof.

Dated at Qzujww __, California, /2% dey of

% ., 1941,

i
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Commisoloners

commissioners.




DISSENTING OPINION

We dissent from the majority decisions in the following seventeen

(17) Section 50 certificate applications, all filed by Pacific Ges ond

Z2lectric Company, viz:

Decision No. Application No.

34488 22216 (slactric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 (electric service in Yolo Cownty),

34498 22440 (electric service in Napa Couwnty),

34499 22458 (electric service in Sutter County),

34503 22642 (electric service in Fresnc County),

34502 22712 (ges service in Sutter County),

34501 22726 (olectric service in Merced County),

34504 22733 (alectric service in Santa Barbara County),
34500 22751 (electric service in Madera County),

34489 23083 (eloctric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23154 (electric service in Kern County),

34492 23155 (gas service in Korn County),

34493 23435 (electric service in San Luis Obispo County),
34494 23442 (olectric service in Mariposa County).

Although the facts, circumstances and igsues are not in all
respocts similar in each of theze seventeen (17) proceedings, the majority
decisions make no distinctions and the same form of order appecrs in each
case. We may, therefore, suzmarize our dissent and apply it %o sach of the
soventeen decisions.

Tre decisions, we think, are erroneous and should be amended in

the following particulerss:

(1) The majority has failed to give consideration to the cor=
trolling issues in these cases =nd haus refused the repeated
requests of the presiding Commissionmer (now rosigned) and of
the undersigned Commissionsrc for proper consideration and
detormination of such issues, and tho Commigsion hes failed

to exercise its authority lawfully axd properly.nnd hes mado

its docisiong contrary to the re¢cord in these proceedings.
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(2) The rocord made in each of these proceedings fails 1o establish
adequate grounds upon which to base findings that cortificates of
public convenience minecessity should be granted.and it is apparent
that the reesord in each of tho seventeen (17) spplications is insuf-
ficient upsl inadequate in this respect.,
(3) The ordors granting certificates of public convenience and
necessity are ombiguous und uncertain in lungunge and effect and
fail to make definite whether opercting und service certificates are
granted or whether the Commission's grante are confined to the mere
cortifidation of county franchises permitting the occupancy of county
roads &nd highways, without conveying axy operating or service rights
and preivileges.
{4) 'The Commission, while grenting now certificates, has failed to
canc ol and onnul existing prior certificates, with the result that
thexe will be outstunding, und appearently simultaneously in effect,
nwtnerous certificates ond grents conflicting in terms and conditions
arad overlapping in space ind time.
{;5) Tae granting of certificatec of public convenience and neces-
sity, which may be conatrusd o couveylng opertting and service rights
end privileges in any of these sevunieon (17) proceedings, is contrary
to applicant's prayers and reaults in the Commission's meking of grantis
to applicant, Pacific Gas and Electric Compeny, which thaet utility
company has not acked for anc specifically states it does not need.
A substentiation of the five items gumarized above is necessary.
As to (1)s ALl of these applications were assigned by the Commis<
sion to Commissioner Wakefield for hearing and either heard by him or refeggi
4o examiners of the Commission for the teking of testimony. In addition to
the seventeen (17) applications referred to &bove, Commi.ssioner Wakefield
also had cssigned to him other similer applicutions mede by the same appli-
cant, including Application No. 21744 for an electric certificate in Hon-

decino Countyg ) A more voluminous record was made in the latter proceeding

(2) Decision No. 33946, decided February 25th, 1941.
D




than in any of the other similer applicutions. That record leaves no
doubt of Commissioner Wekefield's careful consideration of all issues,
foctas and toctimony in that cuse nor of the complete presentation of his
findings and conclusipna to the Commission. In the memorandun by him
dated November 13, 1940, addressed to the attormey of the Commission he
said, in part:

"% % % it seems to me that one of three altermatives is

open 1o uss

"l. To grent c certificate f{inding that public convenience
and necessity require that applicent exercise the frenchise granted,
but pointing out thuat this fronchaise hes no logal effect, otherwise
than authorizing it to use the streets, and that other authority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and also to comstruct, maintain and oper-
ate, in which ovent the order could be in substantially the same
form as the pregent form. I think, however, if we zdopt this alterna-~
tive, we srould point out what we are doing and that wo are in effect
granting a certificate under both Sections 50(a) znd 50(b).

"3« To deny the cpplications on the ground that by their terms
they seek an cpplicstion wnder 50(®); that the principel evidence
produced in support theroof was the need to comply with the ecstern
statutes regulsting the investments of savings banks, etc., cnd thet
since the frunchise and certificate would not meet the requirements
of +hose statutes that no ccge hos been made for the issuance of the
certificate. In this case the denicl snould be without prejudice and
perhtps & suggestion mede to tho compiny that they should file an
emended applicction asking for ¢ cortificate to comstruct, mointoin
cnd operste, os well &s exercise the {ranchise.

"I favor the last course becuuse I believe it will not work
any herdship on the compeny and will crecte the lezst confusion.
In the case of the County of Mendocino at least, they do not need the
frenchise in order 4o use the roads ot the present time, as they now
have o genercl county fronchise which runs watil 1961. No matter how
carefully we worded the order granting the certificate it might soan
vocome & number and title such as 'Decision No. 32751, a certificate
of pudblic convenience and necessity to exercise 2z franchise in Mendo-
¢cino County,' and become considered a cortificate to operate, no matier
how carefully we pointed out that such was not intended.

"Alternative No. 1 is open to the objoction that it does not give
tho company whot it wentc or needs, and alternative No. 2, thet it is
giving the company something it dees not ask for.”

More than & year prior to the date of the memorandum from

which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorandum to the Commission und asked for a determimation of several
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questions and issues which to him seemed  controlling in these proceedings.

We quotes

"It is my understanding thet under the present law, the only
authority remaining in cities and counties pertinent to this discus=-
sion is the right to control the use of the streots and highways, and
so far cs I know, none of the ordinances involve purport to grant any
other zuthority than the right to uso the streots and highways. * » %
W% oo o o% o Tt may bo that operating rights and the right to
exercise franchises to use streets and highvays are so interwoven
that this Commission cannot meke an order cortifying franchise rights
without, in effect, certifying opereting rights, but if this is true,
of which I am not yet convinced, the orders should make it ¢lear vhat
iz being done, rather than as I think hes been the case in the paat
of not clearly passing or the question. If operating rights =zre
involved, perhaps it should be suggested 1o the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fact. Notice of hearing has beoen published in these proceedings,
setting forth the title of the procesding and tho date of tho hearing.
There would be no notice to intereosted parties from this form of
notice that operating rights were invoelved. Moreover, in my opinion,
by reading the petition one could not obtairn that information.

"It is, therefore, my suggestion in this connection that the
orders issued meke it clear in some oppropriate manner that the
Commission it not pessing on oporuating rights in these proceedings,
and stating spocifically theat only the right to use the streots
and highways whero opercting rights alreedy oxist in the utility,
or aro horcaftor in an appropriste manner acquired, is involved.

II

"The allegations in Application 21008, relating to qualifying
the applicant’s First and Refunding Mortgage Bonds as legal invest-
ments for savings danks wnd trust funds is a5 followss

"e & Wthst the laws of u number of the statos of the United
States pormit, under definite restrictions, the investment of
savings banks and trust funds in public utility securities;

that the laws of the State of New York, as un oxample, permit
invostimoents by savings barks in the bonds of ges and electric
corporations, provided, umong other things, that "such corpora=
tion shall have all franchises necessary to operate in terri-
tory in which ot least sevonty-fivo (75) per centum of its
gross income is earned, which franchisos shall either be inde-
torminate pormits or agreements with, or subject to the juris-
diction of o public service commission or other duly constituted
regulatory body, or shall extend at leust five years beyond the
maturity of such bonds.™'

"If the puwrpose is 4o comply with & statute which provides 'such
corporation shell have all franchices necessary 1o operate, etc.,’
and the franchises merely graunting the right to use the sireeis

and highweys are the types of franchises intended, our orders grant=~
ing o certificute to exercise the rights and privileges of such
franchises may improve the P. G. & E. Company's position in this
matter. However, if the position is correct, that in addition to
having such & county franchise, it is necessaery for the company

t0 have o coertificato from tho Commission to opercte (in the absonce
of o constitutional franchise obtained prior to 1911), thon little
if anything is accomplished in the way of improving the company's
position in this matter by an order uuthorizing the uso of the
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"franchigse. * * * * ¥ % T think our duty in the matter will be fully
performed if wo make it cleer what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
highways is involved, I think we should be subject to considerable
eriticism.”

We f£ind then this situationt Tne presiding Commissioner
(Mr. Wakefiold), to whom this lurge number of important cases was
assigned, after hearing some of them and after consideration of the
issues involved, ropeatodly, over a period of two years or more, presented
to “ho Commission certain controlling questioas togother with his recommen-
dations. When Commissioner Wakefield, in Merch of this year, left the
Commission, the sevonteen {17) spplications here under consideration
remained undecided before the Cormission. Decisions were later prepared
and presented for the Commissioners' signatures. The undersigned Commis-
sioners, upon & roview of the record, found the conditions as horein re-
ferred to. Ve found the basic questions raised and presented by Cormissioner
Wekefiold had been ignored and left undecided, that his recommendations hed
beon given no consideration by the majority end 4hat the decisions presented
to us were ambiguous, coantrary to the evidence and, although presumably
granting what applicant gsought ¢ have grented, mede a grant contrary to
applicant's petitions end differert &nd much wider in scope then applied for
by the uiility company. We are, therefore, unwilling and unable to sign
thege decisions.

e asked for further consideration by the Commission of the appli-
cations in the light of the record and the presentstions mude by the pre-
siding Commissioner. Before decisions contrary to the record were 1o de
panded dovm we asked for a re-amssignment of the applications to one or more
Commissioners or for a consolidation of all seventeen (17) proceedings be-
fore the Commission ex bYanc, when the undetermined and controlling questions
might be gone into and a more complete record established.

On Mey 22nd, June 2nd and July 2nd, of this year, Coumissioner

Sachse cddressed memoranda to the Comussion derling with the matters here

~5-




referred to and making specific requests and recommendations. Ceommissioner

Havenner verbally made substantially similar recommendations and requests.
The majority gave no consideration to our presentations and the issues
raised were not gone into by the Commission.

0f the six Commissioners who during the last two yesrs have had
these seventeon (17) epplications before them for decision, we find there-
fore three (the presiding Commissioner in these cascs, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
present majority decisions.

Upon this record, we think that proper znd lawful procedure re=
quires a reopening and comsolidation of these seventeen (17) spplications
into one proceeding with notice 1o all perties of the questions at issue,
with & hearing before the entire Commissior and, theroupon, decisions by -an
informed Commission based upon an adequate and complete record.

As to (2)s Applicant in each of the seventeen (L7) applications
alloges and insists that it does not zsk for and does not need certificates
of public convenience and necessity authorizing the operation of its elec-
tric or gas plants and the furnishing of service to its consumers znd rate-
payers. Applicent insists it is at present in possession of such rights
(existing certificates and franchisec cre listed in the respective epplica-
tions) end does not intend to surronder them in exchange of new operating

and service certificates from the Commission. 1/

1/ In Application No. 22216 *he following =llegetion eppocrss

“Applicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following general county franchises granted
to applicant's predecegsors by the Board of Supervisors of the
County of Butte, State of California, namelyt




All that applicant asks f{or in every one of those applications

is, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continuod)

Ordinance No.

159

161

Resolution

Raesolution
214
242

Adopted

August 10, 1899

January 10, 1902

November 15, 1904
¥arch 10, 1905

Fobruary 15, 1908

Expiring

July 7, 1949

August 10, 1949

January 10, 1952

November 15, 1954
10, 1955
February 15, 1958

March

Granting
Franchise tos

Butte County Elsctric
Power and Lighting
Company

Yubs Zlectric Power
Company

Oroville Light and
Powsr Company

Poark Henshaw
E. W. Sutcliffe

Great Western

Power Company

Groat Vestern
Power Company

281 June 2, 1913 June 2, 1963

And furthers

"Ia this connection applicant &lleges that it now is and for a
number of years last past has been in possession and ownership, smong
other things, of all necessury rights, permission and suthority to con-
struct extensions of its said electric sysiem inte any and all parts of
the unincorporated territory of said County of Butte, not presently
served by anpther olectric public wtility, and to furnish and supply
electric energy end service therein for all lawful uges and purposes.”

2/ 1In Application 22216 it is alleged:

"That while applicant is in possession and ownership of wvalid
franchises of erecting, conatructiag and maintzining electric lines
in the public highways, streets, roeds and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, distributing and supplying electricity to the public
for light, heat, power and all lawful purposes, it epplied for and
obtained the f{ranchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primerily %0 enable applicant
t0 continue to qualify its Firat and Refumding Mortgage Bonds as legal
investments for savings banks and truct funds; * % * # % # and that
the exercise by your applicant of the right, privilege, and franchise
granted by the cforementioned Ordinance No. 349 of the Board of Super-
visors of the County of Butte (which said franchise expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chises now possessed and exercised by yowr applicant and thoso obtained
and hereaftor to be obtained, is ecsontial to enable applicant to so
qualify its seid bords."

Similer allegations eppeer in tke other applications.
T




The record is conclusive, therefars, on the following pointss

First, applicant insists tnat it is now in possession of all nee-
ossary operating and service rights and doesz not decire from this Commission
certificates granting such rights;

Second, applicant is now in psesession of valid county and city
franchises, of various unexpired terms and granting all necessary rights
for the use and occupancy of county or city streets, roads, and highways;

Third, the only apparent resson advunced by applicent for the issuance
of a certificate limited to roed occupancy,tz heretofore indicated, ie
gstated by applicent as follows:

"o 4 % % 34 applied for and ovtuzined the franchise
grented by said Ordinance No. 349 of the Board of Supervisors
of the County of Butte primuarily to enable applicant to continue to
qualify its First and Refunding Wortgage Bonds as legal invest-
zments for savings banks aad trust funds; thet the laws of o number
of the states of the United Statec permit, under definite restric-
tions, the investment of scvings banmks and truct funds in pubdblic
utility securities; that the laws of the Stote of New York, &5 an
example, permit investmerts by savings banks in the bonds of gas
and electric corporutions provided, among other things, that
'such corporation shall have cll frenchises noecessary to opercte
in territory in which ut lecst seveanty-{ive (75) per centunm of its
grozs income iz eucrned, which fronchise shall eithor be indeternin~
ate permits or agreements with, or subject te the jurisdiction of &
public service cemmission or other duly constituted reguletory body,
or shzll extend ot lecst five yeirs beyond the maturity of such
bonds % * % ': that the stotutes of other stutes, such ze
Pennsylvanie, Connecticut, und lMirnesots, comtein substenticlly
the came provision os thet of the law of the Stute of New York,
above quoted; thet the Masscchusetts Bonking Act contains like
provision, excepting thet o three yoor period instesd of & five
yosr period, beyond the maturity of bonds is specified; that the
most recent issue of applicent'’s First and Refunding Morigage
Bonds metures in the year 1946; thet it is desirable that said
issue of bonds, together with other issues of applicant's Firsi
and Refunding Mortgege Bonds previously sold, and those which
may hereafter be sold, should qualify as legal investments for
sevings banks asnd trust funds ir a5 many states of the United
Stetes as ig poscible; that by effecting such purpose, the market
for applicent's bonds is definitely broudened snd applicant is
enabled to dispose of its said bonds at higher prices than would
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zation of applicart's bonde as savings banks investrments has a
definite bearing upon the cost of money to your spplicanti that in

order 1o qualify spplicant's seid last Jentioned Tirst end Refunding

Mortgage Bonds as savings banks investments in tke State of New York
and certain othor states of the United States, it in essential that

your applicant possess the requisite franchises and franchise rights
axtonding 4o the year 197L;"

Similar allegotions appear in the other applications.
-8=




There is nothing in the record, aside f{rom applicant's

allegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is n¢ evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise
terms or conditions. The Commission's staff did not investigate and
report on the facts in these matters nor was any evidence prescnted
frof any other source. To us it scems that this argument in favor
of tho granting of the particular and limited certificates askod

for must, on close inspection, lose whatever validity it may appear
to have. The laws of the State of New York, &s cited by spplicent
in the foregoing quotation, clearly require operating franchises

or certificates and not merely frarchises authorizing the occupancy
of streets or roads. The New York law, ws cited by applicant, reads
that "such corporation shull huve (1l franchises necessary to operzte
in territory in which at least zevunty-five (75) per centum of its
grosc income i3 earned %"  (gpmuasis supplied).

We comclude, upon the record as it stands, that these applica~-
tions should either be dismissed ¢r reopexned znd consclidated into ome
proceeding 30 that an opportunity zey be given 1o applicant for sub-
mission of new and additional eviCence, sand that an independent in-
vestigation be made by owr own steff on the items in question.

As to (3): The order in the majority decision No. 34488 reads,
in poxrt, "IT IS ORDZRED that Pacific Gas and Electric Company be and it
it hereby granted a certificate Lo exercise the rights and privileges
granted by the County of Butte, by Ordinence No. 349, adopted January 12,
1938, within such parts or portions of said County o8 are now served by
it or as hereafter may be served by it through extonsions of its existing
system made in the ordinery course of business &s contemplated by Section

50(a) of the Public Utilities Act;"
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Similar language is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does

the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood trhat the counties have no authority over cperaiion

and service, or zre these Commission certificates also grants of oper-
ating and service rights? We hove asked the majority repeatedly to
decide whether their grant in each application is to be for a certificete
limited to the spproval of ihe county frznchise or for the much broader
operating ond service certificate. Former Commissioner Wakefield, as

wo heve said, repeatedly raised the same question in these proceedings.
The majority continues ir its refusal to meot and decide that basic issue.
They profer the zmbiguous language of their order. They are satisfied

to leave to the utility tno interprotation of whether the order means

the one thing or the other.

We are told that this Commission's orders must be strictly con=
strued and that the order here mede does not specifically grant operating
and service rights. This might also be inferred from the language in the
mejority opinion reeding as follows (Decision No. 34488, poeges 4 and 5):

"However, it is further declered in paragraph (%) of

Section 50 that no utility chall 'exercise amy right or privilege
under any franchise' obtuined after March 23, 1912, ‘without

first heving obtained from the Commiosion & certificate thet

public convenienco &nd necossity require the oxorcise of such
right and privilege.' No exompilon from this requirement is

given to cay uwtility. Z2ach must apply to the Commission for a
cortificate to exercise ooch new froncnise obtained, whether or not
the rights elready secured to it may be equzlly extensive with

the rights oad privileges expressed in the new fronchise grent.”

And further, (pages 5 and 6 of the same decision):

voeeh of these certificates is cuwrefully phresed to scy that pub-

1ic convenience cnd necessity require no more than that applicant be
pormitted to exercise the newly ccquired fronchise to the extent of
facilities oxisting todey and as herecfier exptnded in the ordinary
course of business to contiguous zrozs. It follows, therefore, that
the certificcte hore given is not ome particle brocder than the
cpplicant ooy rightfully demend by virtue of the provisions con-
teined in Section SO of the Public Utilities Act."
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But, in its order in decision No. 34488, in condition No. 2,
the majority stipulates

*2. That, except upon further certificate of this Commission
"first obtained, Applicant shall not exercise such franchise for the
purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;"

This exception, it will be noted, refers to the exercise of
such franchise "for the purpose of supplying electricity." We think
that this language may certainly be construed as permit ting the supply-
ing of electricity outside of the restricted ares .

The majority opinion presents the matter as one of simple

principle and procedure and a3 well settled by uniform Commission practice

and a long line of decisions by this Commission. 3/

3/ The mejority opinion in Decision No. 34488 reads, in part, as followss.

"To us, it would appear almost self-evident <that the requested
authorization should be granted. Yet, in a former proceeding, in-
voling & similer franchise issued to the said utility by the County
of Mondocino, & dissent was voiced to owr Decision No. 33946 rendered
therein. And we might as well frankly acknowiedge a present diver-
gence of opinion emong the mombers of the Commission. Fowrteen like
applications, which have boon under’ consideration for some time, are
being decided concurrently with this application. In view of the cir-
cumstances indicated, we feel impolled to incorporate within the
decisior of one of such proceedings a clear statement of the reasons
prompting our action with respect to the entire series.

"this Commission has o many times considered utility applica-
tions arising under Section 50 of the Public Utilities Act, and hes
30 conzistently followed %he principles znd procedure originally
enunciated, that thero would seem to be little if any occasion for
an extended ro-statemont thereof in whis instancea '

"Franchises issued to electric and gas utilities by county
euthorities are granted in accordance with the powers given them by
law, powers which the counties possessed long before March 23, 1912,
the effective date of the Public Utilities Act as first enacted, and
povwers which wore expressly reserved to them thereafter. Paragraph
(o) of Section 50 explicitly so declares. So the Commission mey
reither approve nor disspprove tae action taken by the fourteen’
counties which have issued new franchises to the applicant herein.
Hewever, beceuse it is provided in paragran“ () of the same section
that & utility shell obtein from the Commission o certificnte of pub-
lic convenionce and necessity for the exercise of each franchise
obtained, the question has beon reised whether tho Commission prop-
erly exercises the authoriiy thus committed to it. '

"o are corvinced that there hus been neither misconstruction of
those provisions of the Act nor eny abuse of the authority theredy
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A careful reading of these juoted portions of the majority
opinion, and indeed of the entire cpinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applications. It is erronsous to characterize the prosent applications

3/ (continued)

"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and spplicution of those provisions
over ull the years. :

"Phe rights vested in pudblic utilities im existence on March
23, 1912, are quite clearly expressed in the constitutional and
statutory changes of thet time. . Aud those must be read in the
light of contemporary judiciwcl decisions. Of the many procesdings
first coming before tho Commission, trising under the several sub-
divisions of Soction 50, thoso involwving the oxtent of the rights
secured to utilities existing on that date predominated. There were
meny othors involving the proposed entreace of & now operator inte
the utility field. Those of tho first group predominated becauso
the Commission was then cclled upon to dotermine vhether esch oxist-
ing or contempletad utility cntorprisc had in fact qualified itsolf
as of that dute for the protection which the law expressly gave to
those which had met the required svecifications. The prescribed con-
ditions were thct the utility system be either &ctuslly constructed
or o construction progrem undertikon in good faiith by virtue of ¢
frenchise previously obtaimed. Tho protection cecorded to & wtility
vhich could thus qualify it clewrly onough expressed in Section 50
jtself. It i3 the right to continuo in business end to oxpond that
wusiness to the extent sot forth in subdivision (2), ncmely, to expand
its utility facilities into aress contiguous to that already served,
provided only that such expunsion e made in the ordincry course of
business end not result in the invision of & field occupied by anocher
utility of like character. Thot wuy o right secured to the utility
without limit as to time, ond without obligaticn o secure ny further
grant of cuthority from the stule, «xcept thet cities and counties
might continue 1o exercise their pirer 1o excct fronchises for the
occupancy of their stroets und nigiamys. =™ % % * % % » =% * W %W

"1l of the county francaices which cre now before the Commiz-
aion for considersticn must be zccapted 55 lawfully granted. It
rust ba acknowledged slso that in 2l these counties the azpplicant
has, by itself or its predecessor:c; perfected its right to ongtge
ir the electric utility busiress. Some of such rights were per-
fected by operstions begun before 712, and some by certificates
therecfter issucd by the Commission iuself. True, there may not
now be distridution facilities existlng throughout each county.

But the Commission is mot issuing & certificcte to the effect thet
public convenience and necesyity roiuwre +re -oxtension of appli-
cant's facilities and service througihout ize entire county. Ner
did it do 50 in tho Mendocino decision. Each of these certificates
iz carefully phrased to say that putlic convenience and necessity
require no more than that applicsnt 26 permitted Yo exercise <he
rewly scquired franchise to the extent of facilities existing today
and ns hereefter exparded in tho ordarery course of dbusiness to con-
+iguous areas. It follows, therefore, that the certificate hero
giver is mot one perticle brocder +san the applicant may rightfully
demand by virtue of the provicions centained in Section 50 of the
Public Utilities Act. :
-12-
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as similar to or indistinguishable from the maay Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
and decisions of this character, we huve been unsble to find any,

apart from this recent series of applicetions by this applicant,
wherein the opecification oppoers that operating and service righis

and privileges are not needed and apparently not wanted. In all of

the applicutions we have found the applicants huve beon concernmed not
merely with o certificate by this Commission approving limited county

or city franchise grants. On the contrery, suck spplicents have been
concornsd with the securing of & grant of operating &nd service rights
out of the exclusive authority of this Commission. And this, we are
satisfied, is not & theoretical or meaningless differentiation or dis~-
tinetion. It is, we think, one of the controlling metters in sucb ceses.
The rofusal of the majority to recognize this essenticl difference must,
of necessity, result in erroneous and unlawful decisions.

The mcjority apperently does not questiop the correctness of
the ellegation that applicant is in present possession of all necessary
operating and service rights "without limit as to time and without obliga-
tion to secwre cny furtheg grent of authority from the state, except that
cities and counties might continue to exercise their power to exact fran-
chises for the cccuptncy of their streets cnd highweys."  The mejority
sayss "It must be zcknowledged also that in all these counties the ap-
plicant hcs, by itself or its predecesscrs, perfected its right to engege

in the electric utility business.”

3/ (continued)

"T4 comnot justly be held, thersfore,thet in such applicetions
o8 this the Cormissior improperly grents ¢ blanket certificate
covering tn entire county, end tact no foctunl besis exists for the
finding mede that public convenience cnd necessity so require. This
phrose has no precise mecning, but must be viewad in the light of
it statutory setting. The Commisecion mokes its finding of public
convenience und necessity because this i¢ the requisite Linding -
imposed by the statute in zll such cases. Tho more fuet that such
finding is mede does not connote that some generous discretionery
gront hes been conferred upon the utility. The cpplicant utility
hes been given no more than the luw contemplates thet it receive.
In our opinion, on the besis of the record in these applications,
we have no legal right to do otherwise.”

13-
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We think this is taking altogether too much for granted. The
record, beyond applicant's ellegations, by no means substantiates these
assumptions. The so-called constitutional grants referred to by the ma-
jority have not been proven o sweeping and all embracing as to relieve
a utility from all "obligation to secure eny further grant or authority
from the state." In severazl of this series of applications by this
applicont, testimony wes given that there is some question as to what
the constitutioncl franchise reclly covers and thet, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and unsound are the
majority pronouncements thot "the certificate here given is noet one
particle brosder than the cpplicant mey rightfully demand” and thet “The
spplicent utility has boen given no more then the loaw c¢ontemplates thet
it roceive.”

Ve zgree that o county or 2 city, within the limits of their

authority, may grent or refuse o grout utility franchises. Wo deny

that this Commiocsion, when such & city or cowstly franchise is gronted,
thereupon hes no choice but to epprove in toto. The state's politiccl
subdivision, county or city, miy exercise ius limited powers withln ‘the
lew governing its cuthority. This Commission, acting within its powers,
noy gront or withhold certificctes of public convenience ond necessity
and moy attach to them its own terms znd conditions &s to time, terri-
torisl extent and other matters s the public interest muy dictate and
the record substarntiate.

As to (4)s According to the record, there are now outstending
and in effect numerous county and city franchises with various terms and
conditions granted partly prior to and partly subsequent to the enactument
of the Public Utilities Act. There are also outstanding maﬁy orders of
thiz Commission granting certificetes of public convenience and necessity

oither corresponding to or supplementing city znd county franchises.
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Such franchises are usually, though not always, fixed term grants, while
this Commission's operating and service certificates usually are indeterm-
inate as to time. Prior to the enactment of the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and c¢ities of authority over such matters and placed such auth-
ority in this Commission. In some instances the granting of new county
and city franchises is made conditioned upon the cancellation or surrender
of prior frenckises; in other cases there is no such condition. We think
& consistent and non-discriminatory policy and practice should de adopted
by this Commission in the granting of its certificutes. New certificates

of public convenience and necessity should be granted on condition that

(a) prior and conflicting certificates be surrendered
end cencelleds

(») cortificates granted by this Commission should,
except in extracordinary cases, be indeterminate
in dwration and not for fixed terms;

the Commiszsion should not indirectly, or by implica-
tion, approve or ratify or make lawful any condition
in any city or county franchise when it appears that
the imposition of such corndition is unlawful and be-
yond the authority of such city or county. 4/

4/ In Application No. 22216 the franchise granted by the Superviscrs of
Butte County (Ordinance 349) contains the following clzuses:

"Section l. The right, privilege and franchise of erecting,
constructing and maintaining electric lines consisting of poles
or other suitable structures and wires, crossarms and other ap-
pliances installed thereon, inciuding wires for the private
tolophone and telogroph pwrposes of the grantee, in so many snd
in such parts of the public highweys, streets, rouds and places
of said County ¢f Butte asz the grontee of suid right, privilege
and franchise mey from time to time elect 1o use for the purposes
hereinafter specified, cnd of using sueh elegtric lines for the
purpose of transmitting, conveying, distriduting and supplying
electricity to the public for light, heat, power und cll lawful

oses, ore hereby grented, by said County of Butte, to Pacific
Ges and Electric Company, its successors and SsSignSeTeeceesccees

"Section 8. The said right, privilege cnd fronchise zre granted
under and pursucnt to the provisions of the lows of the Stute of
Californic which relstes to the granting of rights, privileges cnd
franchises by countiesz.” (Emphasis ours). We ‘think the county hes
no suthority to grant the operating und use rights and privileges re-
ferred to in the emphosized portion of Section 1, and we believe that
provision of the freanchise to be unlewful. The utility may argue, how-
ever, thet the implied accoeptance and cpproval by the Commission in its
decision and order of the entire county franchise, including the unlawe
ful portion, constitutes & gronting of zn opercting and service
certificute.




As to {9): Applicant in these proceedings, we have shown,
asks for orders from this Commission granting “a certificate declaring
that the present and future public convenience and necessity require, and
will require, the exercise by it of the right, privilege and franchise
grented by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of California, all as provided for in Section 50(b) of

the Public Utilities Act.of the State of Califorania” and is on record

stating it does not ask for nor desire an operating or sorvice certificate.

The majority hae issued certificates that may be construesd as granting
rights and privileges much greater than asked for, the difference being
botween, in tho ono cese, the right and privilege to occupy city and
county siroets and roads, &nd the right and priviloge, in the other case,
to carry on the operction of electric or gas utilities for the production,
tronsmission, distribution and sale to the public of gas or electricity for
light, heat, power and other purposes and the corrying on of & complete
electric or ges utility business. Notwithstending the essential and
far reaching difference between the two kinds of rights and privileges, the
mojority does not see fit in the cases here considered, and in similar cases
affecting other utilities, to make cleer what kind of o certificate is being
granted and cppérently does not wish 4o eliminate ¢ deliberate ambiguity in
orders of this nature. Such ambiguity, we ere convinced, cennot be justi-
fied in view of the langunge of Section 50 of the Public Utilities Act and
obviously is ogeinst the public interect. The majority has advanced no
reason why the important issues raised in these proceedings should not bo
considered on their merits and determined on an adequate record.

Concluding we desire to express our conviction that the pro-
visions of the Public Utilities Act dealing with certificates of public

convenience and néecoscity constitute part of the very foundation of




public utility regulation. They wers so considered when the public

utility low was emacted and during the esrly years of the Commission's

activity. We think they should not be taken os & matler of routine at

ﬁ .

the present time.




Two of our associates are Tiling this day (October 21,
1941) the foregoing statement purporting to bve in support of thelr
dissent formelly noted to the Commission's Decision No. 34488
{issued on August 12, 1941, granting Peciflc Ges and Electric .Com~
pany & certificate to exercise axn electric franchise obtained
from Butte County, as well as sixteen other decisions of a similar
nature issued on the same date.

Those decisions, of course, have long since become
rinal, and we would nct now have ocecasion to make any comment
upon the statement being filed by our associates were it not for
the very decided misstatement of fact which they meke in support
of their contentions. Our Decision No. 34488 in the Butte County
matter speaks for itself and needs no further defense upon our
part. But, wien the dissenters now state that the majority Qf
the Commission nave for more than two yvears refused the repeated
requests of former Commissioner Wakefiecld for a proper considera-
tion and determinetion of the lssucs iuvolved, implying that such

former Commissioner hed reccmmended the denial or some other dis-

position of all such applications, it becomes incumbent upon us
to point out the utier falsity of thet statement.

mhe Tact is that during the term of Ir. vakefield upon
this Cormission he joined in more than one hundred decisions
grenting this utilivy centificates to exerclise city and county
franchise rights, aearly all of whick were decisions prepered
uznder ris supervision. Nineteen of these were certificates suthor-
izing the exercise of county franchises. Never, except in one
instence, &id the Commission disegree with his recommendation in
any county frenchiss declsion ke prepared, and that was his pro-
posed revised amended opirnion and order in respect to Application

No. 21744 involving the Merdocino County sranchise, and this
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proposcd amended opinion and order was not submittod by him for

Tinal consideration by the Commission until the middle of
Jenvary, 1941. And his recommendation in this instance, in wkhich
ne majoritf of the Commissioners did not join, was not thet &
certificate be denied the applicant utility dbut that the certifi-
cate first issucsd as preparcd by him be reaffirmed with only
slight modification. At no timc during his torm of office did

he present any proposal for the disposition in one way or another
of any of the applications herein involved, although all had

been assigned to him and many of them had been ready for decision
for more than two years. The implication mede by the two dis~
senters that the Commiésion feiled to give full consideration

end thorough discussion on the issues involved in a multitude

of llke franchise matters coming beforc it, Quring the past two
vecrs or at eny time, is simply untruc. The refcrences mnade by
the two dissenters to ccrtnin memoranda seemingly prepared by

the former Commissionsr eid thenm little in thelr contention

when those statements are viewed in the light of what the recoxd
shows to have been thet Commissioncr's recl ection. And such
private memorande ere not, of coursc, pert of the record in any

of these proceedings.

0CT 21 1941
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The majority nemberc of the Cormission have made tle alleration
thet the stetemenits conbained in ouwr Cissenting opinion concerning the atti-
tude of former Commissioner Waleliold toward the issuance of certilicates
im “he Pacific Cas and Zlectric Corpany Sranchise cases arc folse. This
cha{gc of falsehicod is apparcatly based upon a teelmical contention that
the vaprious nemoranda prepared by fommer Corissioner woliefield, and ro-
forred to in our dissenting opinion, are not properly 2 port ef the Com-
mission's official record in these procecdinis.

The question of veracity ic not at icsue. It ds o fact that all
of the nemoranda quoted in our dlssent were adndiiedly written by Commissioner
Hakelield and submitited by iim in some instunces for the considerztion of the

the consideration of the Commission's

lesal and tecimical stafls, who are the cxpert acvisers of the Comnissioners
in all such matters. The mere foct tint the mejority rembers of the Commission
did not see fit to allow all of “hese nwmoranda to be included in the oificial
Iiles of these procecdinss simply ctrengtliens owr beldel that tae majority
have failed to sive prover concideration to tic inportant questions ralsed
by Com.desioner Waliefield and Ly us.

It is our earmest beliel thot the persistent refusal of the majority
Lo permit their decisions to doal with the all important question whether
operating rights are or orc not conferred by the certilicates of oublic con=-
venience ond necessity granted to the Pacific Gas and Electric Comp.ny in-
evitably tends to nullify the spirit and the intent of the Publice Utilities
Act.

In the record and in repcatec confercnces with the Comrdssion
the attorneys for the Pacific Gus and Electric Compony have asserted that
the company does not Cesire or require in ihese cases any crant of opera-
ting ri hts from thils Comuls jon. Recontly one of the attorneys for the

company, in a hearing hefore the Commdscion, stated it ac s opinion that

his company dld not need any certilficates to operate in the cities and

counties involved. Thic auestion, he added, could only be determined finally

Y

by the courts.
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e Qisagree profoundly tdth thisinterpretation of the Public

Utilities Act by the attorney for the company, and widtl tac acouieseence
of the majority memhers of the Commission in +his contention, anc we
earnestly hope that an early doterminution by the couwrts o< this import.nt

issue may be had.
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