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Decision No.

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

ORIGINAL

Application No. 23154

In the matter of the application of
PACIFIC GAS AND ELECIRIC COMPANY, a
corporation, for an order of the Rall-
road Commission of the State of Call-
fornia, granting to applicant a
certificate of public convenlence and
necessity to exercise the right,
privilege and franchise heretofore
granted to applicant’s predecessor in
intereat San Joaquin Light and Power . . -
Corporation by Ordinance No. 339 of the
Board of Supervisors of the COUNTY OF
KERN, State of California.
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R. W. DuVal, Attormey, for Applicant

BY THE COMMISSION:

“

QRINION

Pacific Cas and Electric Company hes epplied for authority under
Section 50(b) of the Public Utilities Act to exercise righte and privileges
pertaiping to electric service expressed in a franchise granted it by the
County of Kerm.

This franchise 18 for a term of fifty (50) yeers and provides that
during said term the grantee shall pay to the County of Kern two per cent (2%)
of 1ts gross receipts arising from the use, operation, or possession thoreof.

A hearing in this matier was held and from the testimony received
it appoars that Applicent or its predecessors for many years have rendered
eloctric service within the county except in limited areas In the north-central
portion, the eastern and extreme southern portions of the county, wvhich areas
are served by Southern Californie Edison Company Ltd.

The appiication and the evidence introduced by Applicant indicate

that, while possessing valid frenchiee rights under vhich to continue this




lebV1co, it had odbtained the present franchilee primarily for the purpose of

extending its franchise rights for & period commensurate with the life of its

mortgage bonds.

Applicant has stipulated that, 1f the requested authority de given,

1t will not, without arn order of this (ommiseion, exercise any of the rights
and privileges granted by said franchise for the purpose of competing with
Southern California Edison Company Lid.

Applicant also has stipulated that it will never claim before thie
Commission, or any court, or other pudlic dody, a value for sald franchiseo in
excess of the actual cost thereof, which cost, exclusive of the fee of fifty
dollars ($50) paid thie Commission at the time of filing this application,
consiats of two hundred and seventy-five dollars ($275) paid the county for
the franchise and for publication.

The Commission 18 of the opinion that the requesated authority should

be granted with appropriate restrictions concerning Southern California Edison

Company Ltd.

ORDER

A pudblic hearing having boen had upon the sdovowentitled epplication
of Pacific Ges and Electric Company, znd the matter considered, and ‘

It appearing and deing found as a fact that public convenlence and
nocessity 80 require, it is ordered tbhat Pacific Ges and Electric Company be
and it is hereby granted a certificate to exercise the rights'ami privzlfle‘gea
granted dy the County of Kern, dy Ordinance No. 339, adopted November 14 ,1938,
within such parts or portions of said county as are now served by it or as
hereafter may be served by it through extensions of its existing system made
in the ordinary course of business ag contemplated by Section 50(a) of the
Pudblic Utilities Act, provided, further, that this certificate ehall de subject

to the following conditiocns:
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1, That extensions of Applicant's electric distribution lines in
said County of Kern may be made only in accordance with such applicable rule
or rules as may be prescribed or approved dy the Commission and in effect at
the time covering such extensions, or in accordance with any general or speclal
authority grented by the Commlssion;

2. That, except upon further certificate of this Commission first
obtained, Applicant shall not exercise cuch franchise for the purpose of
supplying electricity in those parts or portions of said county now deing
served by Southern California Edison Cempeny Ltd.

3. That the Commisaion may hereafter, dy appropriate proceeding and
order, limit the authority herein granted to Applicant as to any territory
within said county not then deing served by it; and

4, That no ¢laim of value for such franchise or the authority
herein granted in excess of the actual cost thereof shall ever de made dy
grentee, 1ts esuccessors, or assigns, before this Commission or defore any
court or other pudlic doly.

The effective date of this Order shall be the twentieth day from

and after the date hereof.

Dated at San Francisco, Califernia, this_ /A~ day Of_ﬁﬁlar
/,/ /
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DISSENTING OPINION

Ve distent from tha majority decisions in the following seventeen
(17) Section 50 certificate applications, all filed by Pacific Gas and

Zlectric Company, viz:

Decision No. Application No.

34488 22216 (electric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 (electric service in Yolo County),

34498 22440 (eloctric service in Nepa County),

34499 22458 (electric service in - Sutter County),

34503 22642 (electric service in Fresno County),

34502 22712 (gas service in Sutter County),

34501 22726 (electric service in Merced County),

34504 22733 (slectric service in Santa Barbara County),
34500 22751 (electric service in Madera County)
34489 23083 (olectric service in Kings Counxy{,
34490 23142 {electric service in Tehaza Cowmty),
34491 23154 {electric service in Kern County),
34492 23155 (gas service in Kera County),

34493 23435 (electric service in San Luis Obispo Ceunty),
34494 23442 (electric service in Mariposa County).
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Although the facts, circumstances and issues are not in all
respocts similar in each of these seventeen (17) proceedings, the majority
docisions make no distinctions and the same form of order appecrs in each
case. We may, therefore, summarize our dissont and apply it to each of the
seventeen decisions.

The decisioms, we think, are erroneous and shgpld bo amended in
the following particulerss

(1) The majority hus failed to give consideration to the con-

trolling issues in these cases and haus refused the repeuted

requests of the presiding Commissioner (now resigned) and of

the undersiganed Commissioners for proper comsidersation and
determination of such issues, and tho Commission hzs failed
$o axercise itz authority lawfully &nd properly and has made

its decisions contrary to the recerd in these proceedings.
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(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base f{indings that certificates of
public convenience mc.necessity should be grantedand it is apparent
that the record in each of the seventeen (17) applications is insuf-
ficient and inadequate in this respect.

(3) The orders granting certificates of public convenience and
necessity are ambiguous und uncertsin in language and effect and

fail to meke definite whether operuting and service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county franchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.

(4) The Commission, while granting new certificates, has failed to
cancel and annul existing prior certificates, with the result that
there will be outstanding, und spparently simultaneously in effect,
numerous certificates and grants conflicting in terms and conditions

and overlapping in gpace tnd time.

(5) The granting of certificates of public convenience and neces-
sity, which may be construed &5 conveying operating end service rights
and privileges in any of these seventeon (17) proceedings, is contrary
to applicent's prayers and rosults in the Commission's meking of grants
to epplicent, Pacific Gas and Electric Compeny, which thet utility
company has not asked for and specifically states it does not need.
A substantiation of the five items summarized ubove is necessery.
As to (1)s ALl of thece applications were assigned by the Commis-
sion to Commissioner Wakefield for heuring and either heard by him or refermal ™
to examiners of the Commission for the taking of testimony.- In addition to
the seventeen (17) applications referred to sbove, Commissioner Wekefield
also hed assigned to him other similer applicctions made by the same appli-
cant, including Application No. 21744 for an electric certificats in Men-

(a)

docine Countys ’ A more voluminous record was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
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than in any of the other similar applicutions. That record leaves no
doubt of Commissioner Wekefield's careful consideration of all issues,
facts and testimony in thut case nor of the complete presentation of his
findings and conclusions to the Commission. In the memorazndum by him
dated November 13, 1940, addressed %o the ettorney of the Commission he
38id, in part:

"o # % it gseems to me that one of three alternatives is

open 1o uss

"l. To grent c certificate finding that public convenience
and necossity roquire thut applicent exercise the franchise granted,
but pointing out thut this franchise hes no logal effect, othurwise
than authorizing it to use the sireets, and that other authority is
necessary to permit it to operute.

"2. To treat the application as an application for certificate
to exercise the franchise and also to construct, maintain and ¢per-
ate, in which event the order could be ir substantially the same .
form as the present form. I think, however, if we adept this alterna-
tive, we should point out what we are doing and that we are in effect
granting & certificate under both Sections 50(a) and 50(%).

"3J. To deny the cpplications on the ground thet by their terms
they seek an cpplicztion under 50(b); thet the principal evidence
produced in support thereof was the need to comply with the etstern
statutes regulating the investments of savings banks, etc., and thet
since the franchise end certificate would not meet the requirements
of those statutes thot no cuoe hte heen mede for the issucnce of the
certificate. In this case tho denicl should be without projudice and
perhcps & suggestion mude to Vhe company that they should file an
cmended spplication asking for - cortificate to comstruct, maintain
cnd opercte, os well &3 oxercisze the franchise.

"I fovor the last course becuuse I believe it will not werk
cny herdship on the compeny cnd will crette the least confusion.
In the cuse of the County of Mendocino ot lecst, they do not need the
frenchise in order 1o use the roads ot the prosent time, as they now
heve o gerercl county fronchise which rums until 196l. No matter how
carefully we worded the order granting the certificate it might socan
bocome o number and title such as 'Decision No. 32751, & certificate
of public convenience and necessity to exorcise a franchise in Mendo-
cino County,' and become considered = cortificate to operate, no matter
how carefully we pointed out that such was not intended.

"altornative No. 1 is open to the objoction thet it does not give
the company whot it wents or needs, and alternstive No. 2, that it is
giving tho company something it does not ask for.”

More than & year prior to the dite of the memorandum from:

which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorandum to the Commission and asked for & determination of several
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questions and issues which to him seemed - controlling in these proceedings.

We quotes

"It is my understanding that under the prosent law, the only
authority remaining in cities and counties pertinent to this discus-
sion is the right %o control the use of the streets and highways, and
3o for as I know, none of the ordinances involve purport to grant any
other zuthority than the right to use the streets and highways. * * %
w oo o % e # T4 may ba that operating rights and the right to
exercise franchises to use streets and nighways are s¢ interwoven
thet this Commission cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should make it clear what
is Being done, rather than as I think has bveen the case in the past
of not clearly passing on the gquestion. If operating rights are
involved, perhaps it should be suggested to the utility that the title
and prayer of its petitions be 30 worded as to c¢learly indicate this
fact. Notice of hearing has been published iz these procoedings,
setting forth tho title of the proceasding and the date of the hearing.
Thero would bo no notice to intorosted parties from this form of
notice thai operating rights were involved. loreover, in my opinion,
by reading the petition one could not obtain that information.

"It is, therofore, my suggestion in this connection that the
orderc issusd meke it cloar in some appropriate manner that the
Commiszion it not passing on oporating rights in thesoe proceedings,
and stating specifically thet only the right to uso the sireots
and highways whero operating rights alreedy oxist in the utdlity,
or are horeaftor in an uppropricte manner acquired, is involved. .

I

"The allegetions in Applicstion 21008, relating to qualifying
the applicant’s First and Refunding Mortgage Bonds s legal invest-
monts for savings banks end trust funds is &s followss

tw % wthet the laws of a number of the stotes of the United
States permit, under definite restrictions, the investment of
savings benks and trust funds in public utility securities;

that the lows of the Stute of New York, &5 un exsmple, permit
investmonts by savings banks in the bonds of gas cnd electric
corporations, provided, among other things, that "such corpera-
tion shall heve 2ll franchisos necessary to operate in terri-
tory in which ot leaot seventy-fiva (75) per centum of its
gross income is sarued, which frunchises shall either be inde-
terminate pormits or agreements with, or subject to the Juris-
diction of a public service commission or other duly comstituted
regulatory body, or shall extend at leust five years boyond the
maturity of such bondz."'

"If tho purpose i5 to comply with & statute which provides 'such
corporation shell huve all frunchizes necessary to operate, etc.,’'
and the franchises merely grinting the right to use the streets

and highways are the types of franchises intended, our orders granti-
ing a certificate to exercise the righte and privileges of such
franchizes may improve the P. G. & E. Company's position in this
mottor. However, if the position is cerroct, that in addition to
naving such a county fronchise, it is necessery for tho company

+0 have & certificato from tho Commission to operste (in the absonce
of o constitutionsd fromchise obtained prior to 1911), thom little
if snything is acccomplishod in the way of improving the company's
position in <his matter by an order suthorizing the uso of the
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*franchise. * * * = * # T think our duty in the matier will be fully
performed if we maeke it clear what we are doing. On the other hand,.
if the order is ambiguous, permitiing the representation that operat-
ing rights are granted when only the right to use the streets and
highways is involved, I think we should be subject to considerable
criticism.”

We £ind then this situation: Tne presiding Commissionsr
(Mr. Wakefiold), to whom this large number of important cases was
ussigned, after hearing some of them and after consideration of the
issues involved,. repeatedly, over a period of two years or mere, preosented
to the Commission certain controlling questions together with his recommen-
detions. When Commissioner Wakefield, in March of this year, lef't the
Commission, the seventeen (L7) applicaticns here under consideration
romeined undecided before the Commission. Decisions were later prepared
and presented for the Commissioners' signatures. The undersigned Commis-
sioners, upon a review of the record, found the conditions as herein re-
ferred to. We found the basic questions raised and presented by Commissgioner
Wakefiold had been ignored and left undecided, that his recommendations had
been given no consideration by the majority aand that the decisions presented
to us were ambiguous, contrary to the evidence and, although presumably
grenting what applicant sought %o have granted, made & grant contrary to
applicant*s petitions and different uné much wider in scops than applied for
by the utility cempany. We are, therefore, urwilling and unable to sign
these decisions.

We asked for further consideration by the Commission of the appli~
cations in the light of the record and the presentations mude by the pre-
siding Commissioner. Before decisions contrary to the record were to be
nanded down we asked for a re-mscignment of the applications to one or more
Commissioners or for a consolidation of 2l)l seventeexn (17) proceedings be-
fore the Commission exn banc, whon the undetermined and controlling questions
might be gone into and a more complote record esteblishod.

0n Moy 22nd, June 2nd and July 2nd, of this year, Commissioner

Sachge addressed momorcnds to the Commission dealing with the matters bore
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referred to and making specific requests and recommendations. Commissioner
Havenner verbally mude substantially similar recommendations and requests.
The majority gove no consideration to owr pregentations and the issues
raised were not gone into by the Commissioun.

0f 4the six Commissioners who during the last two years have had
those seventeon (17) cppilicetions before them for decision, we find there-
fore three (the presiding Commissiomer in these cuses, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
proesent majority decisions.

Upon this record, we think thet proper and lawful procedure ro-
quires & recpening and comsolidation of these seventeen (17) applications
into one procseding with notice to cll parties of the questions at issue,
with & hecring before the entire Commissior and, theroupon, decisione by an
informed Commission based upon an adequate and complete recorda.

As to (2): Applicant in emch of the seventeen (17) applications
alleges and insists that it does not ask for and does not need certificates
of public convenience and necessity authorizing the operation of its elec~
tric or ges plants and the furnishing of service to its consumers and rate~
payers. Applicant insists it iz &i present in possession of such rights
(existing certificates and franchises ure listed in the respective applica-
tions) and does not intend to surrender them ir exchenge of new operating

and service certificctes from the Commission. L/

1/ 1In Application No. 22216 the following =llegation eppecrs:

"Applicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following gonersl county franchises granted
to spplicant's predecessors by the Board .of Suporvisors of the
County of Butte, State of Califoerrnis, namely:
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All thot applicant asks for in every one of these applications
is, not for an operating or service certificate but for a certification

of ths franchises granted by the rospective counties. 2/

1/ (continued)

Granting
Ordinance No. Adopted Expiring Frenchisa tos

159 July 7, 1899 July 7, 1949 Butte County Electric
Power and Lighting
Company

161 August 10, 1899 August 10, 1949 Yuba Electric Power
Company '

Reosolution January 10, 1902 January 10, 1952 Oroville Light and
Powar Company

Resolution November 15, 1904 November 15, 1554 Park Henshaw
214 March 10, 1905 Yarch 10, 1955 Z. W. Sutcliffe

242 February 15, 1908 February 15, 1958 Great Western
Power Company

28 June 2, 1913 June 2, 1963 Creat Vestern
Power Company

And furthers

"In this connection applicant alleges that it now is and for a
number of years last past has been in possession and ownership, among
other things, of all necescary rights, permission and autherity to con-
struct extensions of its suid electric system into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by another electri¢ public utility, and to furnish and supply
electric energy and service therein for all lawful uses and purposes.”

2/ In Application 22216 it is alloged:

"That while applicant is in possession and ownership of valid
franchises of erecting, constructing and maintaining electric lines
in the public highways, streets, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit~
ting, conveying, distributing and supplying electricity to the public
for light, heat, power snd all lawful purposes, it applied for and
obtained the franchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enable applicant
t0 continue 20 qualify its First and Refimding Mortgege Bonds as legal
investments f{or savinge banks and trust funds; * * * % % % gnd that
the exercise by yowr applicant of the right, privilege, and franchise
granted by the aforementioned Ordinamce No. 349 of the Boord of Super=-
visors of the County of Butte (which said franchize expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chises now pozsessoed and exercised by your applicant and those obtained
and herecaftur to bo obtained, is essontial to enable applicant to so

qualify ivs seid bonds,"

Similar allegations appesr in the othor applicationse.
-7
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The reocord is conclusive, therefare, on the following points:

First, applicant insists thet it is now in possession of all nee-
essary operating and service rights and does not decire from this Commission
certificates granting such rights;

Second, applicant is now in possession of valid county and city
franchises, of various unexpired terms and granting all necessary rights
for the use and occupancy of county or city streets, roads, and highways;

Third, the only apparent reason advanced by applicent for the issuunce
of a certificete limited to roed occupancy,as heretofore indicated, is
stated by applicant as follows:

oo % % it applied for and obtained the franchise

grented by said Ordinance No. 349 of the Board of Supervisors

of the County of Butte primarily to enable applicant to continue 1o
qualify its First and Refunding Morigage Bonds ac legal invest-
zmonts for zsavings bankz and trust funds; that tho laws of z number
£ the stataes of the United Sintes permit, under definite restric~
tions, the investment of savings banks and truct funds in pubdlic
utility securitiess; that the laws of the State of New York, as an
exnmple, perzit investments by sovings benks in the bonds of gas
and electiric corporutions provided, wmong othor things, that

'such corporation shall kave cll franchises necossary to operate

in territory in whick at lecst seventy-{five (75) per centum of ite
gross income is earned, which frenchise shall either be irdetermin-
ate permits or ugreements with, or subject to the jurisdiction of &
public cervice cormission or other duly constituted regulatory bedy,
or shell extend 2% letst five yesrs beyond the maturity of such
bonds * * % ' thot the stotutes of other swates, such as
Ponnsylvanie, Connecticut, und Minnesotz, contain substarticlly

the same provision og thet of the law of the Siute of New York,
above quoted; +het the Mocscchusetts Banking Act conteins like
srovision, oxcepting thet & three yoor poriod instesd of a five
your period, boyond tho mmturity of bonds is spocified; that the
most rocent issue of upplicent’'s First ond Refunding Mortgage
Bonds metures in the yeer 1946; thet it is desirable that said

issue of bonds, togother with other issues of applicant's First

and Refunding Xortgage Bonds previously sold, and those which
moy hereafter de sold, should qualify as legel investments for
sevings banke snd trust funds in &g meny states of the United
States as is poscidble; that by effecting such purpose, the market
for applicant's bonds is definitely broadened =nd applicant is
enabled to dispose of its said bonds ot higher prices than would
otherwise be obtainable; in other words, tho matter of the legali-
zation of applicant's bonds as savings banks investments has &
definite bearing upon the cost of money to yowr applicant; that in
order to qualify zpplicant's said last mentioned First and Refunding
Mortgage Bonds as savings banks imvestments in the State of New York
and cortain other states of the United States, it is essential that
your applicant possess ths roquicite franchises and franchise rights
oxtending to the year 1971;"

Similar allegotions appear in the other applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise
torms or conditions. The Commission's staff did not investigate and
report on the facts in these matiers nor was any evidence presented
frod any other source. To us it sooms that this argument in faver
of the granting of the particuler and limited certificates asked
for must, on close inspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by applicant
in the foregoing quotation, clearly require operating franchises
or certificates and not merely franchises autherizing the occupancy
of streetc or roadz. The New York law, as cited by applicanit, reads
that "such corporation shall have all franchises necessary to operate
in territory in which at least sevonty=£ive (75) per centum of its
gross income ig earned *w¥www [emphosis supplied) .

We conclude, upon the record as it stands, that these applica-
tions should either be dismissed or reopened and consolidated into one
proceeding so that an opportunity may be given to applicant for sub-
misoion of new and additional evidence, and that an independent in-
vestigation be made by our own steff on the items in question.

As 1o (3): The order in the majority decision No. 34488 reads,
in part, "IT IS ORDERED thot Pacific Gas and Electric Company be and it
is hereby grented & certificate to exercise the rights and privileges

granted by the County of Butte, Ly Ordinance No. 349, adopted January 12,

1938, withir such parts or portions of said County £5 are now served by

it or as hereafter may be served by it through extonslons of its existing
systen made in the ordinary course of business as contemplated by Section

50(a) of the Public Utilities Act;”
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Similar langusge is used in the orders pertaining to the other appli-
cations of this series. The imporiant question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege grented by the counties in their county franchises, it
being understood that the counties have no autherity over cperation
and service, or ere these Commission certificates also grants of oper-
ating and service rights? We have asked the mejority repeatedly to
decide whether their grant in each application is to be for a certificate
limited to the approval of the county franchise or for the much broader
cperating end service certificate. Former Commissioner Wakefield, as
we heve said, repeatedly raised the seme question in these proceedings.
The majority continues in its refuscl to meot and decide that bagic issue.
They profer tho zmbiguous language of their order. Thoy are satigfied
%0 leave to the utility tho interprotation of whether the order means
the one thing or the other.

We are told that this Commission's orders must be strictly con-
strued and that the order here mede does not specifically grant operating

and service rights. This might also be inferred from the language in the

pejority opinion reeding as follows (Decision No. 34488, peges & and 5):

"However, it is further declered in peragraph (b) of
Section 50 that no wtility shall ‘exercise any right or privilege
wnder &ny fronchise' obtained after March 23, 1912, 'without
first having obtained from the Commission & certificate thet
public convonienco tnd necessity require the oxercise of such
right and privilege.' No oxomption from this requirement is
given to any utility. ZXach must apply to the Commission for &
cortificete to oxercise sech new franchise obitained, whether or not
the rights slready secured %0 it may be equally extensive with
the rights and privileges expressed in the new frenchise gront.”

And further, (poges 5 and 6 of the same decision)s

vSreh of these certificates ig curefully phrased to scy that pub-
1ic convenience trd necessity require no more than that spplicent be
permitted to exorcise the newly ccquired franchise 1o the extent of
facilitios oxisting todey cnd as herecfter exponded in the ordinsry
courge of business to comtiguous ecrocs. It follows, therefore, that
the certificate here given is not ore particle dbrocder than the
cpplicent mey rightfully demend dy virtue of the provisions con-
teined in Section 50 of the Public Utilities Act.”




But, in its order in decision No. 34488, in condition No. 2,

the majority stipulates
"2. Tﬁat, except ﬁpbﬁ fﬁrther certificete of this Commission
first obtained, Applicant shall not exercise such franchise for the
purpose of supplying electricity within those parts or portions of
said County now being servecd by the City of Biggs or the City of
Cridley;"

This exception, it will be noted, refers to the exercise of
such fronchise "for the purpose of supplying electricity." We think
that this language may cortainly be construed as permitting the supply-
ing of electricity outside of the restricted area.

The majority opinion presents the matter as one of simple

principle and procedure and as well settled by uniform Commission practice

and & long line of docisions by tris Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in part, as follows:

"To us, it would appear almost self-evident that the requested
authorization should be granted. Yet, in a former proceeding, in-~
voling a similar franchise issusd 4o the said utility by the.County
of Mendocino, & dissent was voiced to our Docision No. 33946 rendered
theroin. And we might as well frankly acknowledge a present diver-
gence of opinion smong the mombors of the Commission. Fourteen like
applications, which have beon under considerstion for some time, are
being decided concurrently with this application. In view of the cir-
cwmstances indicated, we feel impolled to incorporate within the
decision of one of such proceedings & clear statement of the reasons
prompiing owr action with respect to the entire series.

"Trhic Commission has so many times considered utility applica-
tiona arising under Section 50 of the Public Utilities Act, and hes
s0 consistently followed the principles and procedure originally
enuncisted, that there would seem to be litile if any oceasion for
an extonded ro-siatemont thereof in this instance.

"Franchises issued to electric and gas utilitiesz by county
authorities are granted in accordance with the powers given them by
law, powers which the counties possessed long before March 23, 1912,
the offective datve of the Public Utilities Act as first enacted, and
povwers which were oxprecsly reserved to them thereafter. Paragraph
(e) of Section 50 explicitly so declarss. So the Commission may
neither approve nor disepprove the action taken by the fourteen
counties which have issued new {ranchises %0 the applicant herein.
Kowever, because it is provided in paragraph (b) of the same section
that a utility chell obtain from the Commission & certificate of pud-
lic convenience and necessity for the exercise of each franchise
obtoined, the guestion has been raised whether the Commission prop-
erly exercises tho authority thus committed %o it.

"We are convinced thot there has been neither misconstruction of
these provisions of the Act nor any abuse of the autherity thereby

" a1l




A careful reading of these quoted portions of the majority

opinion, and indeed of the entire opinion, indicates, we think, that
the majority has fziled to understand, znd 1o meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applicavions. It is erromeous to choracterize the present applications

3/ (continued)
"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and spplication of those provicions
over all the years,

"The rightc vested in public utilities in existence on March
23, 1912, are gquite clearly oxpreocsed in the constitutional end
statutory changes of trkat time. And these must be read in the
light of contemporary judicisl ducisions. OQf the meny proceedings
first coming before the Commissinm, srising under the several sudb-
divisions of Scction 50, those involving the oxtent of the rights
secured to utilities exicting on thet date predominated. There were
nany others involving the proposed entrance of & new operator into
the utility fiold. Thoso of tho first group predeminated because
the Commission wes thon czlled upon to dotermino whether each exist-
ing or contemplatud utility entorprise hud in fact qualified itselfl
es of thet dute for the protection which the law expressly gave 1o
those which hod met the required specifications. The prescribed con-
ditions were thtt the utility system be either actuelly constructed
or a conztruction progrem wndertoken im good faith by virtue of o
frenchise previously obtuined. The protection accorded to = utility
wvhich could thus qualify is clewrly encugh expressed in Section 50
itself. It is the right 10 continue in business snd 1o expord that
vuciness to the oxtent et forth in gsubdivision (2), namely, to expend
its utility facilities into creus contiguous to that already served,
provided only that such expunsion be made in the ordinary course of
business and not result in the invesion of o field occupied by another
utility of like charocter. Thot wes a right secured to the utility
without limit as to time, and without obligction % secure any further
grant of authority from the sitate, except that cities and counties
might continue to exercise thoir power to extct franchises for the
occupancy of their streets ond highways. = * % ¥ % % % & & % % % »

"All of the county frunchises which are now beofore the Commis-
sion for consideraticn mus:t be accepted os lawiully granted. It
zust be ecknowledged clso that in all these counties the zpplicant
nas, by iitself or its predecessors, perfected its right to ongage
in the electric utility busiress. Scme of such rights were per-
fected by operutions begun defore 1912, and some by certificates
therenfter issuod by the Commission itself. True, there may not
now be distridbution facilities existing throughout oach county.

But the Commission is not issuing 2 certificete to the effect that
public convenience and necessity require the extension of appli-
cant's facilities and zervice throughout tke entire county. Nor
did it do 50 in the Meondocino decision. Each of these certificates
iz carefully phrased to say that public convenience and necessity
require no more than that applicant be permitted to exercise the
newly scquired franchise to the extent of facilities existing today
and as hereaftor expended in the ordirery course of business to con-
tiguous areas. It follows, therefore, that the certificato here
given ic not one perticle brocder than the applicant mey rightfully
demand by virtus of the provisions contained in Section 50 of the

Public Utilities Act.
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as similar to or indistinguishable from the meay Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
ond decisions of this character, we have been uneble to find any,
apart from this recent series of epplicetions by this applicant,
wherein the specification appears that operating and service righis
and privileges tre not necded and apparently net wanted. In all of
the applicutions we have found the applicants heve been concernsed not
merely with o certificate by this Commission epproving limited county
or city franchise grants. On the contrary, such spplicznts have been
concorned with the securing ofla grant of operating &nd service rights
out of the exclusive auzhor}fy of thig Commi#sion. And this, we are

i

satisfied, is not & theoreticel or meaningless differentiction or dis-

tinction. It is, we think, one of thé cohzrolling nmettors in such ctsges.

The rofusel of the mtjority to recoénize this essentizl difference nmust,
of necessity, reswlt in erronogus cnd unlowful decisions.

The majority apperently does not question the correctness of
the sllegation thot applicsnt is in present possession of all ne¢ossary
operating and service rights “without limit as to time cnd without obliga-
tion to secure cny further gront of suthority from the state, except thoet
cities and éounties might continue 1o exercise their power to exect {ran-
chises for the occupancy of their streets cnd highways."  The mejority
seys; "It must be acknowledged clso that in all these counties the ap-
plicant hes, by itiself or its predecessors, perfected its right to engege

in the electric utility business.”

3/ (continued)

"It ccanot justly be held, therefore,thct in such cpplicetions
a8 this the Commission improperly grents ¢ blonket certificate
covering on entire county, tnd tact no factual dbasis exists for the
finding mede thot public convenience tnd necessity so require. This
phrase hos no precise mecning, but must be viewed in the light of
its statutory setting. The Commission mekes its finding of public
convenience tné necessity beccuse this is the requisite finding
imposed by tho statute im all such ccses. Tho more feet thet such
finding is made does not connote thuat scme gonerous discretiontry
groant hes been conforred upon the utility. The &pplicant utility
has been given no more then the low contemplates that it receive.
In our opinion, on tho bisis of the record in these applicctions,
we have no legal right to do otherwise.”

-l3 -
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We think this is taking altogether too much for grented. The
record, beyond applicant's ellegations, by no means substantiates these
assumptions. The so-called constitutionel grants referred to by the ma-
jority have not been proven co sweeping and all embracing as to relieve
a utility from all "obligation to secure any further grant or authority
from the state." In severzl of this sorles of cpplications by this
applicant, testimony wes giver that there is some question as to what
tho constitutiongl frenchise reclly covers and that, if it merely covers
lighting service, orly & part of the utiliiy's operations and service
would rest secwre.

Equally unsupported by the evidence and unsound are the
majority pronouncements thot “the certificate here given is not one
particle brosder than the cpplicont mey rightfully demcnd” and thet “The
applicant utility has been given no more than the lew contemplates that
it recoive." |

Ve zcgree that & county or & city, within the limits of their
authority, may grant or refuse to grant utility franchises. We deny
thot this Commission, when such ¢ city or county fronchise is grunted,
thereupon has no choice but to cpprove in toto. The stete's politiccl
subdivision, county or city, m.y exercise its limited powers within the
lew governing its authority. This Commission, &cting within its powers,
mey gront or withhold certificates of public convenience ond necessity
znd mey cttach to them its own terms ond conditions &s to time, terri-
toriel extont ond other mntters os the public interest muy dicizto and
the rocord substantiate.

As to (4):  According to the record, there are now outstanding
and in effect numerous county and city franchises with various terms and
conditions granted partly pricr to and partly subsequent to the epaciment
of the Public Utilities Ac¢t. Therc are also outstanding many orders of
this Commission granting certificates of public convenience and necessity

oither corresponding to or supplementing city znd county franchises.

iy
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Such franchises are usually, though not a2lways, fixed term grents, while
this Commission's operating and service certificates usually are indeterm-~
inate as to time. Prior to the enzctment of the Public Utilities Act,
county and city frenchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters and placed such auth-
ority in this Cemmission. In some instances the granting of new county
and city franchises is made conditioned wpon tho cencellation or surrender
of prior franchises;: in other cases there is no such condition. Ve think
a consistent and rnon-discriminatory policy and practice should be adopted
by this Commission in the granting of itz certificates. New certificates

of public convenience und necessity should be granted on condition that

(a) prior and conflicting certificates be surrendered
and cancelleds;

(») certificates granted by this Commission should,
except in sxiraordinary cases, be indeterminate
in duration and rnot for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful any condition
iz any city or county frenchise when it appears that
the imposition of such condition is unlawful and be-
yond the authoriiy of such city or county. 4/

4/ In Application No. 22216 the franchise granted by the Supervisors of
Butte County (Ordinence 349) contains the following clauses:

"Section l. The right, privilege and franchise of erecting,
constructing and maintaining electric lines consisting of poles
or other suitable structures and wires, c¢rosserms and other ap-
pliances installed thereor, including wires f{or the private
telephone and telegroph purposes of the grantee, in 5o many and
in such partz of the public highweys, streets, roeds and places
of suid County of Butte a3 the gruntee of said right, privilege
end franchise may from time to time olect to use for the purposes
hereincfter specified, cnd of using such electric lines for the
purposs of tronsmitting, conveying, distributing and supplving
electricity to the public for light, heat, power znd cll lawful
purposes, ore heredy grented, by soid County of Butte, to Pacific
Gas and Electric Compeny, its successors ond 6SsignsS.eecescecccoss

"Section 8. Tho seid right, privilege rnd frenchise cre granted
wnder znd pursusnt to the provisions of the lows of the Stete of
Colifornis which relctes to the granting of rights, privileges ond
froncnises by counties.” (Emphasis ours). We think the county has
no authority to grant the operating und use rights and privileges re-
forred to in the emphosized portion of Section 1, and we believe that
provision of tke franchise to be unlewful. The utility mey orgue, how=-
over, thet the implied scceptonce and cpprovel by the Commisaion in its
decision cnd order of the entire county franchise, including the unlaw-
ful portion, constitutes o granting of &n opercting snd service
certificute.

-15-




As to (5): Applicant in these proceedings, we have shown,
asks for orders from this Commission granting "a certificate declaring
that the present and future public convenience and necessity require, and
will require, the exercise by it of the right, privilege and franchise
grented by said Ordinance 349 of the Board of Supervisors of the County

of Butte, State of Californie, all as provided for im Section 50(b) of

the Public Utilities Act.of the State of California" and is on record

stating it does not ask for nor desire an opurzting or service certificato.
The mejority hes issued certificates that may be conctrued as granting

rights and privileges much groeter than asked for, the differenco being

between, 11 the ong 0Gigy e right and privilego to occupy city and

county streots and roades, and the right and priviloge, in the othor caze,
to carry on the operstion of electric or gas utilities for the production,
transmission, distridution and sale to the pudblic of gas or electricity for
light, heat, power and other purposes and the corrying on of & complete
olectric or gas utility business. Notwithstending the essential and
for recching difference between the two kinds of rights and privileges, the
mojority does not see fit in the cuces here considered, and in similaor cases
affecting other utilities, to moke clecr what kind of o certificate is being
granted ond cpperently does not wish %o eliminate & deliberate ambiguity in
orders of this nature. Such ambiguity, wo &re convinced, cennot ve Justi-
fied in view of the langucge of Section 50 eof the Public Utilities Act and
obviously is agtinst the public interest. The mejority has sdvanced no
roason why the important issues raised in these proceedings should not be
considered on their merits and determined on an cdequate record.

Concluding we degiro to express our conviction that the pro-
visiors of the §ublic Utilities Act dealing with certificates of public

convenience and necessity constitute part ol the very foundztion of




public utility regulation. They were 8o considered when the public

utility lew was enacted and Quring the oa.riy yours of the Commission's

activity. We think they should not bo taken ss & matter of routine at

tho present tinme.
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Two of our associates are. . filing this day (October 21,
19L1) the foregoing statement purporting to be in support of their
dissent formally noted to ithe Commission's Decislon No. 34488
issued on August 12, 1941, granting Pecific Gas and Electric Com~
pany & certificate to exercise an electric franchise obtalned
from Butte County, as well as sixteen other decisicns of a similar
nature issued on the sane date,

Those decisions, of course, have long since become
final, and we would not now have occasion to make eny comment
upon the statement bveing riled by our associates were it not for
the very decided misstatement of fact which they meke in support
of their contentions. OQur Decision No. 34488 in the Butte County
matter speaks for itself and needs no further defense upon our
part. But, when the dissenters now state that the majority of
the Commission have for more than two years refused the repeated
requests of former Commissioner Wakeficld for a proper considera-
tion and determination of the igsuss involved, implying that such

rormer Commissioner hed recomucrdicd the denlel or sonme other dis-

position of all such applicaticns, it vecones incumbent upon us
to point out the utter falsity of thel statement,’

mhe fect is thet during the term of Mr. Wakefield upon
this Commiszsion he joined in more thal one kundred decisions
grenting this utility certificates 0 exercise city and county
franchise rights, neerly all of which wero decislons prepared
under his supervision. Nineteon of these were cortificates author-
1zing the exercise of county franchlses. Never, except in one
instence, did the Commiscion dlsagree with nis rescommendation in
any county franchise declsion ke prepared, andé that was his pro-
poscd revised amended opinion and order in respect to Application

No. 217LL involving the Mendocino County franchise, anc this




proposed amended opinion and order was not submitted by him for
Tinal consideration by the Commission until the micddle of
Jenuvary, 1941l. And his recommendation irn thls instance, in which
the rajority of the Commissioners did not join, was not that a
certificate be denied the applicant utility but that the certirfi-
cate first issucd as prepared by him be reaffirmed with only
slight modificetion. At ne timc during his torm of office did

he present any propesal for the disposition in one way or another
of any of tho epplicetions herein involvsd, although all had

been assigned to him end many of thoem had been ready for decision
for more than two years. The implication nmude by the two dis-
senters that the Commission felled to give full consideration

end thorough discussion on the issucs involved in a multitude

of like franchise metters coming beforc it, during the past two

yecrs or at any time, is simply untruc. The reforences mede by
the two dissenters to certein memoranda seomingly mprevered by
the former Commissioner eld them Little in their contention
when those statements are viewed in the light of what the record
shows to have been thet Commissioncr's recl action., And such
private memorenda are not, of coursc, part of the record Iin any

of these proceedings.

0CT 21 1941
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The nejority iembers of the Comalszsion have wade tae allegation
that the stotements conbained in our dissenting opinion concerning the atti-
tuce of Tormer Comiissioner Woliefield toward the issuance of certilficates
im the Pacific Gas and Slectric Company sranchise cases arc false. Thds
cha{ge of falsehood is apparently based upon a technical contention that
the various memoranda prepared by former Coimaissioner Wakelield, and re-
ferred Lo in our dissonting opinion, arc not properly 2 pert of the Com-
wdssionts official record in these procecdins.

The question of veracity is not at issue. It ds & foet thoe all

£ the nemoranda quoted in owr cissent were adnibieddy written by Comniseioner

Wakeficld and submitted by him in some instunces for the conciderztion of the
Corrission itsell cnd in others for the consideration of the Commission's
lesal and tecinical stells, who are the expert advisers of the Comuissioners
in all such matters. The mere fact thot the majority rembers of the Commission
dic not see £it to allow cll of these memoranda to be included in the oificlal
files of these procecdinszs cimply strengthens owr belded that the majority

X

ave failed to mive prover conciderstion to tie inportant questions raised

«

by Com.issioner Walwefield ad W wi.

T4 is our eavnest beliel thct the persistent refucal of the majority

1. !

to permit their decisions to doal with tie all importont question whether
operating rizhts are or arc not conferved by the cortificates of public con-
venicnee cnd necessity grented to the Pacilic Cas and Electrdc Compury in-
evitably tends to nullify the cpirit and the intent of the Puvlic Utdlitdes
Act,

In the record and in repeated confercnces with the Commission
the attorneys for the Pacific Cas and Tlectric Company haove asgerted that
the company coes not desire or recuire in tihese cases any oY
ting rishts from this Comrdscion. Recently onc of the attorneys for the
company, in a hearin; helore tlie Commiscion, stated it as iis opindion that
his company did not need any certilicctes to onerate in the cmtles and

counties invelved. This question, lie acdded, could only be Letermlneq finclly

by the cowrts.




-2—

Ve disarree wrolfoutndly tAth thisinteroretation of the Publlc
ot p ¥ "

Utilitles Aet by the cttorney [or the company, and with the accuiescence

of the majority members of the Commlssion in this contention, and we
ecrnestly hope that an early doterminction by the courts of this import.nt

issue may be had.
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