In the matter of the application of
PACIFIC GAS AND ELECTRIC COMPANY, a
corporation, for an order of the Rail-
road Cormission of the State of Calif-
oraia, granting to applicant a certi-
ficate or pudlic convenience and neces
3ity o exercise the right, privilege
and franchise heretofore granted to
applicant®s predecesgsor in interest
San Joagquin Light and Powsr Corpora=
tion by Ordinance No. 242 of the Board
of Supervisors of the COUNTY OF KERN,
State of California.

Application No. 23159

R. W. Duval, Attormey, for Applicant.

3Y TEE COMMISSION:

Pacific Cas and Electric Company has applied for authority under
Section S0(b) of the Public Trilities Act to exercise rights and privileges
yertaining to gas service expressed in & franchise granted it by the County

of Kern.

This franchise is for a term of firty (50) years and provides that

during said term the grantee shall pay to the County of Kern two per cent (2%)

of 4ts gross Teceipts arising from the use, operation, or possession therect.
A hearing in this matter was held and from the testimony received

it appears that Applicant or its predecessors for many years have rendered gas

service within the county. Southern California Gas Company also supplies gas

quite generally within the county and Coast Counties Gas and Electric Company

and Commercial land Company supply limited arcas iz the o1l Tield districts in

the acuthwestern portion of the counvy.
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The application and the evidence introduced by Applicant indicate
that, while possessing valid franchise rights under whioh to continue this
service, it had obtained the prosent Iranchise primarily for the purpese of
extending its franchise rights for a period commensurate with the life of its

mortgage bonds.

Applicant bas stipulated that, if the requested authority ve given,
it will not, without an order of this Commission, exercise sny of the rights
and privileges granted by said franchise for the purpose of ccmpeting with
Southern California Cas Company, Coast Counties Gas and Electric Company, or
Commercial Land Company. .

Applicant also has stipulatod that it will pever claim before this
Commission, or any court, or other public body, a value for said franchise
in excess of the actual cost thereof, which cost, exclusive of the fee of Tifty
dollars ($50) paid this Commission at the time of filing this epplication,
consists of ope hundred dollars (2100) paid the county for the franchise and
two hundred severteen doldlars and thirty-seven cents ($217.37) paid for pud-

lication.
The Commission 48 of the opinion that the requested authority should

be granted with appropriate restrictions comcerning Southern California Gas

Cotpany, Coast Counties Gas and Slectric Company, and Commercial Land Company.

CRDER

A pudblic hearing hevipg been hed upon the above-entitled apf:lica'cion

*

of Pacific Gas and Electric Company, and the matter considered, and

It appearing and being found as a fect that pubn'c gonvenience and
necessity so require, i1t is ordered that Pacific Gas and Electric Cémp’any- 'be', R
and {t i3 heredy granted a certificate to exercise the rights and privileges
granted by the County of Xern, by Ordinence No. 242, adopted March 9, 1931,.,

within such parts or portions of said county as are now served by it or as

hereafter may be served by it through extensions of its existing system made
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in the ordinary course of business as contemplated by Section SO(a) of the

Public Utilities Act, provided, further, tiat this certificate shall be subject

to the following conditions:

l. That extensions of Applicont's gas distridution lines in said
County of Kern may be made only in accordance with such applicable rule or
rules as may be prescrided or approved by the Commissiorn and in effect at the
time covering such extensions, or in accordance with any genoral or special
authority granted.by the Commission;

2. That, except upén further certificate of this Commission first
obtained, Applicant shall not exercise suck franchise for the purpose of
supplying gas iz those parts or portions of said county now being served by
Southern California Gas Company, Coast Counties Gas and Electric Company, and
Commexrciol Land Company;

3. That the Commission may hereafter, by appropriate proceeding and
order, limit the authority herein granted to Applicant as to any territory
within said county not then bdeing served by it; and

4, That 20 claim of value for such franchise or the authority herein
granted in excess of the actual cost thereofl sball ever be made by grantee, its
successors, Or assigns, before this Commission or before eny court or other
pudblic body.

The effective date of this Order shall be the twentigth day from and
alter the date hereof.

Dated at San Francisco, Califoxniza, this

cormissioners
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DISSENTING OPINTION

We dissent from the majority decisions in the following seventeen
(17) Section 50 certificate applications, all filed by Pacific Gas and

Zlectric Company, vizs

Decision No. Application No.

34488 22216 (electric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service im Plumas County),

34497 22379 (electric service in Yole County),

34498 22440 (eloctric service in Napa County),

34499 22458 (electric service in Sutter County),

34503 22642 (electric service in Fresno County),

34502 22712 (ges service in Sutter County),

34501 22726 (electric service in Merced County),

34504 22733 (electric service in Santa Barbera County),
34500 22751 {electric service in Madera County),

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23154 (electric service in Kern County),

34492 23155 (gas service in Kern County),

34493 23435 (eloctric service in San Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although the facts, circumstances and issues are rot in all

respects similar in eech of these seventeen (17) proceedings, the majority

decisions make no distinctions and the same form of order appecrs in each
case. We may, therefore, summarize our dissent and epply it to each of the
seventeen decisions.
The decisions, we think, are erroneous and should de amended in

the following particulerss |

(1) The majority has failed to give consideration to the con-

trolling issues in these cases and has refused the repeated

roquests of the presiding Commissioner (now reaignod) and of

the undersigned Commissioners for proper consideration and

determination of such issues, and the Commission hes failed

to oxercise its authority lawfully end properly &und hes nade

its decisions contrary to the record in these proceedings.
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(2) The record made in each of these proceedings fails to establish

adequate grounds upon which to base findings that certificates of

public convenience minecessity should be granted.end it is epparent

+hat the record in each of ihe soventeen (17) epplications is insuf-

ficient ond inadequate in this respect.

(3) The orders gramting certificates of public convenience and

necessity are smbiguous und uncertsin in language and effect and

fail to make definite whether operating and service certificates are

grented or whoether the Commiasion's grants are confined to the mere

cortification of county frenchises permitting the occupancy of county

roads and highways, without conveying any operuting or service rights

and privileges.

(4) The Commission, while granting new certificates, has failed to

cancel and annul existing prior certificates, with the result that

there will be outstunding, und apparently simultaneously in effect,

pumerous certificates and grents conflicting in terms and conditions

and overlapping in space and time.

(5) The granting of certificates of public convenience and neces-

sity, which may be construed oo conveying operating and service rights

snd privileges in any of these ceventeen (17) proceedings, is contrary

to applicant's prayers and resulis in the Commission's meking of grants

to applicant, Pacific Ges and Electric Compeny, which that utility

company has not asked Ifor and specifically gtates it does not need.

A substentiation of the five items summarized ubove is mecessary.
As to (1)3 ALl of thece applications were assigned by the Commis-

asion to Commissioner Wakefield for hecring and either heard by him or referrel .
+o examiners of the Commission for the £&king of testimony. In addition to
the seventeen (17) applications referred to above, Comni.ssioner Wekefield
also had assigned to him other similur applications made by the same appli-
cant, including Application No. 21744 for an electric certificate in Mon~

decino County£a> A more voluminous record was mude in the latter proceeding

(2) Decision No. 33946, decided February 25th, 194l.
D




than in any of the other similar applicztions. That record leaves no
doubt of Commissioner Wekefield's careful consideration of all issues,
facts and testimony in that case nor of the complete presentation of his
findings and conclusions t¢ the Commission. In the memorandum by him
dated November 13, 1940, saddressed to the attorrey of the Commission he
said, in part:
"% %% it geems to me that one of three alternstives is
open to uss
"l. To grent z certificate finding that public convenience
and necegsity require thet gpplicant exercise the franchise granted,
but pointing out thst this fronchise hes no legal effect, otherwise

than authorizing it to use the sireets, and that other authority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise itne franchise and alec to construct, maintain and oper-

ate, in which event the order cowld be in substantislly the seme

form as the present form. I think, however, if we adopt this alterna-
tive, we chould point out what we are doing and thet we are in offect

granting a certificate under both Sections 50(a) and 50(b).

"3. To deny the applications on the ground that by their terms
they seek an tpplication under 50(b); thet the principal evidence

produced in support thereof wes the need to comply with the ecstern
statutes regulnting the investments of savings danks, etc., and thet

since the frunchise and certificete would not meet the requirements
of those statutes thet no ctse hos been mede for the issuance of the
cortificate. In this case tho donizl should be without prejudice ard
perhtps & suggestion mude to the compouy that they should file an
cmended application asking for w cortificate to comsiruct, mointein
ond opercte, os well as exercise the franchise.

"I favor the lust cowrso becuuse I believe it will not work
cny herdship on the compeny cnd will crecte the least confusion.
In the czse of the County of Mendocino ot lecst, they do not need the
frenchise in order to use the roads ot the prosent time, as they now
have o genercl county franchise which runs wuatil 196l. No matter how
carofully we worded the order granting the certificate it might soan
become o number and title cuck as "Decision No. 32751, a certificate
of public convenience and necessity to exercise a franchise in Mendo-
cino County,' and become considered z cortificate to operate, no matter
how carefully we pointed out that such was not intended.

“Alternative No. 1 i3 open to the objoction that it does not give
the company whet it wents or needs, and alternetive No. 2, thet it is
giving tho company scmething it does not ask for."

More than & year prior t¢ the date of the memorandum from

which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorzndum to the Commissior and asked for a determination of several




questions and issues which to him seemed - controlling in these proceedings.

We quote:

"I+ is my understending tnhet under the present law, the only
authority remaining in cities and counties pertinemt to this discus-
sion is the right to control the use of the streets and highways, and
30 far os I know, none of the ordinances involve purport to grant any
other authority than the right to use the streets and highways. * * *
¥ # deo# o * o T4 mpy bo that operating rights and the right to
oxerciso franchises to use streets and highways are so interwovon
that this Commigsion cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should meke it clear what
is being done, rather thar as I think hes been the case in the past
of not cleerly passing on the question. If operating rights zre
involved, perhaps it should be suggoested to the utility that the title
and prayer of its petitions be so worded as %o clearly indicate this
fact. Notice of hearing has beon published in these proceedings,
setting forth tho title of the proceading and tho date of the hearing.
There would be ne rotice to intereostod parties from this form of
notice that operating rights were involved. Iiiereover, in my opinion,
by roading the petition ome could not obtain that information.

"It is, therefore, my suggestion in this connection that the
orderc issued meke it cloar in some appropriate manner that the
Commission is not pessing on oporating rights in thesc proceedings,
and stating spocifically that only the right to usoe thoe stroois
and highways where operzting rights alrecdy oxist in the utility,
or aro horoafter in an oppropriste muanner acquired, is involved.

II

"The allegetions in Applicction 21008, relating to qualifying
the applicant®s First and Refunding Mortgage Boads as legal invest-
ments for savings banks end trust funds is &s followss

t# # wthat the laws of u number of the siates of the United
States permit, under definite restrictions, the investment of
savings banks and trust funds in public utility securities;

thot the lews of the State of New York, as un example, permit
investments by savings banks in the bonds of gas and electric
corporations, provided, umong other things, that "such corpora-
tion shall heve all franchises necessary to operate in terri-
tory in which st least seventy-five (75) per centum of its
gross income is esrned, which franchises shall either be inde-
torminate pormits or agreements with, or subject to the juris-
diction of a public service commission or other duly censtituted
regulatory body, or shall extend at leust five years beyond the
paturity of suck bonds.”'

"If the purpose is to comply with & statute which provides 'such
corporation shell have all frunchises necessary to operate, otCey'
and the franchises merely granting the right to use the sireets

and highwoys &re the types of franchises intended, owr orders graote
ing a certificate to exercise the rights and privileges of such
franchises muy improve the P. G. & E. Company's position in this
petter. However, if the position is corroct, that in addition to
having such a county franchise, it is necossary for tho company

to have o cortificeto from tho Commission to operate (in the absonce
of & constitutional franchise obtained prior to 191l), thom little
if anything is accomplished in the wmy of improving the company's
position in “his metter by an order authorizing the uso of the
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"franchise. % * % = % % I think our duty in the matter will be fully
performed if we make it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
highways is involved, I think we should be subject to considerable
eriticism.”

We f£ind then this situation: Tne presiding Commissioner
(Mr. Wakefield), to whom this lurge nuxber of importent cases was
assigned, after hearing some of them and after consideration of the

issues involved, repectedly, over 2 period of two years or more, presented

40 +he Commission certain conmtrolling questions togother with his recommen-

dations. When Commissioner Wekefield, in March of this year, left the
Commission, the soventeen (17) applications hero under consideration
remained widacided before the Commission. Decisions were later prepered
and presented for the Commicsioners' signatures. The undersigned Commis-
sioners, upon & review of the record, found the conditions es herein re-
ferred to. Ve found the basic questions raised and presented by Commissioner
Wakefiold had been ignored and left undecided, that his rocemmendations had
beon given no consideration by the mejority and that the decisions presented
to us were ambiguous, contrary to the ovidence and, although presumably
granting what applicant sought to have granted, made & grant contrary to
applicant's petitions and differert and much wider in scope than applied for
by the utility company. We are, therefore, unwilling and unable to sign
these decisions.

We asked for further consideratiom by the Commission of the appli-
cations in the light of the record and the presentations mude by the pre-
siding Commissioner. Before decisions conirary to the record were to be
handed down we asked for o re-nssignment of the applications to one or more
Commissioners or for a consolidation of 21l seventeen (17) proceedings be=
fore the Cormission en banc, when the undetermined znd controlling quesntions
might be gonme into and a more complete recerd established.

On Mey 22nd, June 2nd and July 2nd, of this year, Coxmissioner

Sachse addressed memoranda 4o the Comuuissior deeling with the matters here

5=




- O [ M

referred to and making specific requests and recommcﬁdations. Commissioner
Havenner verbdally made substentially similar recommendations and requestis.
The majority gave no consideration to our presentations and the issues
raiged were not gone into by the Commission.

0f the six Commissioners who during the last two years have had
these seventeen (17) epplications before them for decision, we find there-
fore three (the presiding Commiassioner in these cusos, Mr. Wakefield, now
resigned, and the two undercigned Commissioners) opposed to tho order in the
present majority decisions, |

Upon this record, we think thet proper scnd lawful procedure re-
quires a reopening and consolidation of these seventeen (17) applications
into one proceeding with notice to all parties of the questions at issue,
with & hearing before the entire Commissior and, thereupon, decisions by an
informed Commission based upon an adequate and complete record.

As_to (2)3 Applicant in each of the seventeen (17) applications
alleges and inaists that it does not 2sk for and doer not need certificates
of public convenience and necessity authorizing the operation of its elec~
tric or gos plants and the furnishing of service to its consumers and rate-
payers. Applicent insists it iz &t presornt in poscession of such rights
(existing certificates and fronchisec cre listed in the respective applica-
tions) &nd does not intend to surrender them in exchange of new operating

and service certificetes from tro Commission. 1/

1/ In Application No. 22216 the following =llegetion sppecrs:

"Applicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant 4o the following general county frunchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butte, State of California, namelys




All that applicant aska for in every one of these applications
is, not for an operating or service certificate but for a certification

of the franchises granted by the rospective counties. 2/

1/ (continued)

Granting
Ordinance No. Adopted Zxpiring Franchise tot

159 July 7, 1899 July 7, 1949 Butte County Electric
Power and Lighting
Company

161 August 10, 1899  August 10, 1949 Yuba Electric Power
Company

Resolution January 10, 1902 Januery 10, 1952 Oroville Light and
Power Company

Resolution November 15, 1904 November 15, 1954 Park Henshaw
214 ¥earch 10, 1905 March 10, 1955 ZE. W. Sutcliffe

242 February 15, 1908 February 15, 1958 Great Western
Power Company

281 June 2, 1913 June 2, 1963 Greet Western
Power Company

And furthert

"In this connection applicant alleges that it now is and for a
number of yeers last past has been in possession and ownership, among
othor things, of all necessary rights, permission and authority to con-
struct extensions of its szid electric system into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by anpther electric publie utility, and to furnish and supply
electric energy and service thoreir for all lawful uses and puwrposes.”

2/ 1In Application 22216 it is alleged:

"That while applicant is in possession and ownership of valid
frenchises of erecting, constructing and maintaining olectric lines
in the public highways, streets, roads and places of said County of
Butte, and of using gsuch electric lines for the purpose of transmit-
ting, conveying, distributing and swpplying electricity to the public
for light, heat, power and all lawful purposes, it applied for and
obtained the franchise granted by said QOrdinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enable applicant
to continue to qualify its First and Refumding Mortgage Bonds as legal
investments for savings banks and trust funds; * % * # % % and that
the exercise by your applicant of the right, privilege, and franchise
granted by the aforementioned Ordinance No. 349 of the Board of Super-
vigsors of the County of Butte (which said franchise expires on or about
February 11, 1988) teogether with other rights, privileges, znd fran-
chisos now possessed end exercised by youwr applicant and those obtained
and hereafter to be obtained, ia essontia;"to enable applicant to so
qualify its said bonds."

Similar allegations appear in the other applications.




The record is conclusive, therefade, con the following pointss

Fif§%, énplidanﬁ 1msiste thet 4 is wow in possession of all nee-

ensary oporutinguand servico rights and does not desire from this Commission
certificaten granting suck rights;

Second, applicant is now in possecsion of valid couniy and eity
franchises, of verious wnexpired terms and granting all necessary rights
for the use and occupancy of county or city otroets, rosds, and highways;

Third, the only apparent reczson advanced by eapplicent for the issuance

of u certificate limited to road occupancy,ss heretofore indicated, is
stoted by applicant as followss

"% w4 %4 applied for and obteined the franchise
granted by said Ordinance No. 349 of the Board of Supervisors
of the County of Butte primarily to enadble applicant to continue to
qualify its First and Refunding Mortgage Bonds 2: legal invest-
nents for savings bankz and trust funds; that the laws of o number
of the states of the United Stater permit, under definite resiric-
tions, the iavesiment of savings banks and trust funds in public
utility cecurities; that the laws of the State of New York, as an
exomple, permit investments by savings banks in the bonds of gos
and electric corporations provided, umong other things, that
Tsuch corporation shall have cll franchisegs nocossary to operate
in territory in which at leact seventy-five (75) per centum of its
gross income is ecrned, which franchise shall either be irdetermin-
nta permits or zgreements with, or subject to the jurisdiction of =
pudlic service commission or other duly constituted regulctory body,
or chall extend at least five yecrs beyond the meturity of such
bonds * * * '; thatl tho statutes of other stoutes, such os
Pennsylvanie, Comnecticut, und Minresota, contuin substantielly
the samd provision as thet of whe low of the State of New York,
above quoted; thot tho Uasscchusetts Benking Act contains like
provision, oxcepting thet 2 three yocr poriod instocd of o five
yoar period, boyond the muturity of bonds is spocified; that the
most recont issue of zpplicent's First and Refunding Mortgage
Bonds mutures in the year 1966; that it is desireble that said
issue of bonds, together with other issues ¢f applicant's First
and Refunding Mortgoge Bonds previously sold, and those which
may hereafter be sold, should quulify 2s legal investments for
savings banks and trust funds iz as many states of the United
States as is poscsible; thet by effecting such purpose, the market
for applicant's bonds is definitely broadened znd applicant is
enabled to digspoze of its suid bonds at higher prices than would
otherwise be obtainable; in other words, tho matter of the legali-
zation of applicant's boncds as savings banks investments has a
definite bearing upon the ¢ost of money to your applicant; that in
order to qualify zpplicant's said last mertloned Firet and Refunding
Mortgage Bords as savings benks investments in the State of New York
and cortain other states of the United States, it is essential that
your epplicant posgesz the requisite franchises wnd franchise rights
extonding to the year 1971;"

Similar allegotions appeer in the other applications.
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There is nothing in the record, aside from applicant’'s
allegations, pertaining to tho significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various frunchise
terms or conditions. The Commission's staff did not investigate and
report on the facts in these matters nor was any evidence presented
freft any other sowrce. To us it seoms that this argument in faver
of tho granting of the particular and limited certificates asked
for must, on close inspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by applicant
in the foregoing quotation, clearly require operating franchises
or cortificates and no% merely franchises authorizing the occupancy
of atreets or roods. The New York law, us cited by applicant, reads
that "such corporation chall huve oll f{ranchises necessary to operate
in territory in which at least seventy-five (75) per centum of its
grosc income is earned *Mwwman"  (emphasis supplied) .

We conclude, upon the record as it stands, that these applica-
tions should either be dismissed or reopened and consolidated into one
procesding so that an opportunity may be given to applicant for sub-
pmission of rew and additionmsl evidence, &nd that an independent in-

vestigation be mede by our own ctaff on the items in question,

As to (3): The order in the mejority decision No. 34488 reads,

in part, "IT IS ORDERED that Pacific Gas and Electric Compary be and it
is hereby granted a certificate to exercise the rights and privileges
granted by the County of Butte, by Ordinance No. 349, adopted Januery 12,
1938, within such parts or portions of said County &3 are now served by
it or as hereafter may be served by it through extonsions of its existing
system made in the ordinary course of business &s contemplated by Section

50(a) of the Public Utilities dct;"
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Similer language is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does

the Commission here authorize merely the exercise of the limited right
ond privilege granted by the countiec in their county franchises, it
being understood that the counties have no authority over operation

and service, or are these Commission certificates also grants of oper=
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each application is to be for a certificate
limited to the spproval of the county franchise or for the much broader
operating and service certificate. Former Commissioner Wekefield, 25

we heve said, repeatedly raised the seme question in these proceedings.
The majority continues in its refusal to meot and docidse that basic issue.
They profer the umbiguous language of thuir order. Thoy are satisfied
to leeve to the utility tho interpretation of whether the order means

the one thing or the other.

We are told that this Commission's orders must be strictly con-
strued and that the order here msde does not specifically grant operating
and service rights. This might zlsc be inferred from the language in the
mejority opinion resding as follows (Decision No. 34488, poges & and 5)3

“However, it is further declerod in paragraph (b) of

Section 50 that no utility chall 'exercise any right or privilege
under any franchiso! obtained efter Maren 23, 1912, *without

first having obtained from the Commission & certificste thet
public convonienco and nocessity require the exercise of such

fight and DPiVilegﬁa‘ No 3%?@??}9& from this requirement is

givon to eny utility. Zach must apply to the Commission dor
cortificate 1o exercise oach new franchise obtained, whethor or not

the rights elready secured to it moy be equelly extensivo with
tne rights and privileges expressed in the new frenchise grant.”

And further, (poges § and 6 of the same decision)s

"Seeh of these certificates is curefully phrased to say that pub-
1ic convenience end necessity require no more than that applicent bo
permitted to exorcize the newly tcquired frinchice to the extont of
focilitios oxisting todey and as hereafter exptnded in the ordinary
course of business to coatiguous crocc. It follows, thereforo, that
the certificcte here given is not one particle drocder than the
cpplicont mey rightfully demand by virtwe of the previsions con-
teined in Section 50 of the Pudblic Utilities Act.”




But, in its erder in decision No. 34488, in condition No. 2,
the majority stipulates
"2. That, except upon further certificate of this Commission
first obtained, Applicant shall not exercise such franchise for the
pwpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;" :
This exception, it will be noted, refers to the exercise of
such fronchise "for the purpose of supplylng electricity." We think
that this language may cortainly be construed as permitting the  supply-
ing of electricity outside of the restricted area.
The majority opinion prescents the matter as one of simple

principle and procedure and as well settled by uniform Commission practice

and a long line of decisions by this Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in part, as followss

"To us, it would sppear almost self-evident <that the requested
authorization should be granted. Yet, in a former proceeding, in-
voling a similar franchise issued to the said utility by the Cownty
of Mendocino, a dissent was voiced to our Decision No. 33946 rendered
theroin. And we zight as well frankly acknowledge a present diver-
gence of opinion cmong the mombers of the Commission. Fourteen like
applications, which have been under consideretion for some time, are
being decided concurrently with this application. In view of the cir-
cumstances indicated, we feel impelled to incorporate within the
decision of one of such proceedings a ¢lear statoment of the reasons
prompiing our action with respect to the entire series.

"This Comxmissiorn has zo many times considered wtility applica=-
tions orising under Section 50 of the Public Utilities Act, and hes
50 consistently followed +the principles and procedure originelly
snuncisted, thet there would seem 10 Ye little if any occasioen for
an extsnded re-stutement thereof in this instance.

"Franchises issued to electrit and gas utilities by county
authorities are granted in accordence with the powers given them by
law, powers which the counties possessed long before March 23, 1912,
the offactive date of the Pudblic Utilities Act as first onuscted, and
powers which were oxpressly reserved to them thereafter. Paragraph
(e) of Section 50 explicitly se declares. So the Commission may
neither approve nor disapprove the actisn teken by the fourteen
counties which have issued rnew franchiges to the applicant herein.
However, because it is provided in paragreph (b) of the same section
that a utility shell cbtain from the Commission & certificate of pub-
lic convenionce and necessity for tho exercise of each frenchise
obtained, tho question has been raised whether the Commission prop-
orly exercises the authority thus committed to i@c

"o are convinced that there has beoen neilther misconstruction of
these provisions of the Act nor any adbuse of the autkarity thereby

.




A careful reading of these juoted portions of the mejority
opinicn, and indeed of the entire cpinion, indicates, we think, that
the msjority has failed to understand, and to meet, the real issues in these

cases and that its decisioms are contrary to the record in every one of these

applications. It is erromeous to characterize the present applications

3/ (continued)

"vested in the Commission. We are supported in such conviction by the
Commission's wniform interpretotion and epplication of those provisions
over &ll the years. A

"The righte vested in public utilities in existence on March
23, 1912, are quite clearly expressed in the constitutional and
statutory changes of that time. And those must be reed in the
light of comtemporary judicizl decisiens. Of the many proceedings
first coming before the Commission,. erising under the several sub-
divisions of Soction 50, those involving the oxtent of the rights
secured to utilities exicting on thet dato predominated. There were
many others involving the proposed entrance of & rew operator into
the utility field. Those of tho first group predominated because
the Commission wes thoen czllod upon to determine whother euch exist-
ing or contemplated utility entorprise had in Tact qualified itself
e of thet date for the protection which the law expressly gave to
those which had met the required specifications. The prescribed con-
ditions were thot the utility system be either actuslly constructed
or o comstruction progrem undertcken in good fuith by virtue of 2
frenchise previously obtained. The protection cccorded to = utility
vhich could thus qualify is clewrly enough expressed in Section 50
itself. It is the right %o continue in business snd to expund that
wusinoss to the extent sot forth in subdivision (), nomely, to expend
its utility facilities into croas contiguous to thet alresdy served,
provided only thut such oxpunsion be made in the ordincry course of
business and not result in the invosion of & field occupied by znother
wtility of like character. Thot was a right secwred to the utility
without limit cs to time, ond without obligttion to sscure zny further
grant of zuthority from the stute, except thet cities and counties
might continue to exercise their power to exact franchises for the
cccupency of their streets ond highwoys. = * % LRI A A A

“All of the county franchisesz which are now before the Cormis-
sion for comsideration must be accepted a5 lawfully granted. It
must be ecknowledged clso that in all these counties ihe applicant
has, by itself or its predecessors, perfected its right to ongage
ir the electric utility business. Some of such rights were per-
fected by operctions begun before 1912, und some by certificates
therocfter issued By the Commission itself. True, there may not
now be distribution focilities existing throughout each county.

But tho Commission is not issuing 2 certificcte to the effect that
public convenience end necessity require the extersion of appli-
cant's facilities and service throughout the entire county. Neor
did it do 50 in the Mendocino decision. Zach of these cortificates
ic carefully phrased to say thut public convenience and recessity
require no more than that epplicant be pormitted to exercise the
newly acquired franchisze to thoe extent of facilitiee oxisting today
and as herecfter expanded in the ordinary course of dbusiness to con-
tiguous aress. It follows, thercfore, that the certificate nere -
given ic not one perticle brocder than the applicant mey righifully
demand by virtue of the provisions contained in Section 50 of the
Public Utilities Act. ‘




as similar to or indistinguishable from the maay Section 50 proceed-
ings before this Commission in the past. Reviewing past applicaiions
and decisions of this character, we huve been unable to find any,

apart from this recent series of epplicetions by this applicant,

therein the specification appeesrs thet operating and service rights

and privileges are not neoded and upparently not wanted. In all of

the applicutions we have found the applicants have beea concerred nol
merely with a certificate by this Commission spproving limited county

or city franchise grants. On the contrary, such applicents have been
concorned with the securing of & grumt of operating &nd cervice rights
out of the exclusive authority of tais Commission. And this, we are
satisfied, is not & theoretical or meaningless differentiction or dis-
tinction. It i3, wo think, one of the controlling metters in such coses.
The refusel of the mejority to recognize this essentizl difference must,
of necessity, resuwlt in erroneous ond unlawful decisions.

The mcjority apperenmtly does not question the correctness of
the nllegation that applicent is in present possession of all necessary
opersting and service rights "without limit as to time and without obliga=
tion to secure cny Surther gront of cuthority from the state, except thot
cities and counties might rontinue to exercise their power to exact frane
chisos for the occupcncy of their streets and highweys."  The mejority
seys: "It must be zckmowledgod clso thet in all these counties the ap-
plicent hes, by itself or its predecessors, poerfected its right to engege

in the electric utility business.”

3/ (continued)

"It ccnnet justly be held, therefore,thot in such spplicctions
a9 this the (ommission improperly grents & blanket certificate
covering tn entire county, tnd thct no fictual besis exists for the
finding medo that public convenience ond necessity so require. This
phrcse hes no precise mecning, but must bo viewed in the light of
its statutery setting. The Commission mokes its finding of public
conveniencs znd necessity becmuse this is the requisite finding
imposed by the statute in w1l ouch cases. The more fuct thet swch
finding i3 made does not connote that scme gonerous diccretionsry
gront hes veen conferred wpon the utility. The zpplicant utility
hes been given no more thon the law contemplates thet it receive.
In our cpinion, on the bcsiz of the record in those applications,
we heve no legal right to do otherwise.”
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Wo think this is taking altogether too much for granted. The
record, beyond applicent's allegations, by no means substantiates these
assumptions. The so-called constitutional granis referred to by the ma-
Jority have not been proven so sweeping and all embracing as to relieve
a utility from all "obligation to secure cny further grent or authority
from the state." In several of this sories of applicotions by this
applicant, testimony was given thot there is some question as to whot
the constitutionsl franchise reclly covers and thet, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Egqually unsupported by the evidence and unsound are the
majority proncuncements thot "the certificate here given is not one
perticle broader than the cpplicort mey rightfully demand™ anmd that "“The
epplicent utility has been giver no more than the law contemplates that
it receive."

Ve cgree that & cownty or & ¢ity, within the limits of their
authority, may grant or refuse to gront utility franchises. We deny
that this Commission, when such & ¢ity or county franchise is gronted,
thereupon hes no choice but to approve in toto. The state's political
subdivision, county or city, mtLy exercise its limited pewers within the
lew governing its cuthority. This Commission, acting within its powers,
ey gront or withhold certificates of public convenisnce znd necessity
and mey attach to them ites own terms znd conditions ag to time, terri-
toriel extent and other motters os the public interest muy dictate and
the rocord substantiate.

As to (4): According <o the record, there are now outstanding
and in effect nUmerous county and city franchises with various terms and

conditions granted partly prior to ana partly subsequeat ¢ the ensctment

of the Public Utilities Act. Therc are also outstanding many orders of

this Commission granting certificates of public convenience and necessity

oither corresponding +o or supplementing city and county franchises.
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Such franchises are usually, though not clways, fixed term grants, while
this Commission's operating und service certificates usually are indetern-
inate &s to time. Prior to the enactment of the Public Utilities Act,
¢county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters and placed such zuth-

ority in this Commission. In some instances the granting of new county

and city frenchises is made conditiored upon the cencellation or surrender

of prior franchisos; in other cases there is no such conditieon. We think
a consistent and non-discriminatory policy and prac¢tice should be adopted
by this Commission in the granting of itz certificutes. New certificstes

of public convenience und necessity should be granted on condition that

(a) prior and conflicting certificates be surrenderad
and cancelled;

(v) certificutes granted by this Commission should,
except in exitraordinary cases, be indeterminate
in duration and not for fixed terms;

the Commission should not indirectly, or by implica~
tion, approve or retify or make lawful eny condition
in sny city or county franchige wien it appears that
the imposition of such cordition is unlewful and be-
yord the authority of suca city or county. 4/

4/ Tn Applicetion No. 22216 the frurnchise granted by the Supervisors of
Butte County (QOrdinence 349) contains the following clauses:

"Section L. Tho right, privilege and franchise of erecting,
constructing and maintaining sloctric lines consisting of poles
or othor suitable siructures snd wires, crozsarms and other ap-
plisnces installed thereon, including wires for the private
telephone and ‘telegroph purpocos of the grantee, in so many and
in such ports of the public highwoys, streets, rouds and places
of said County of Butte cs the grantee of suid right, privilege
and fronchise mey from time 4o time clect to use for the purposes
hereinafter specified, tnd of using such electric lines for the
purpose of transmitting, conveyine, distributing end supplving
elactriecity to the public for light, heat, power cnd ell luwful

0803, cre heredby grantad, by scid County of Butte, to Pacific
Gas and Electric Compeny, its succesaors and assignse"ecececvecoe

"Section 8. The scid right, privileoge end franchise are granted
wnder znd nwrsuant to the srovisions of the luws of the Stute of
Californie which relutes %o the grunting of rights, privileges cnd
franchises by counties.” (Emphesis ours). We think the county hes
no cuthority to grant the ¢peruting und use rights and privileges re-
ferred to in tho omphtsized portion of Section 1, and we bolieve that
provision of the frenchise to be unlawful. The utility mey crgue, how-
aver, thet the implied acceptunce and zpproval by the Commission in its
docision cnd order of the satire county fronchise, including the ualaw-
ful poertion, constitutes a granting of cn opercting =nd service
cortificate.
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Az to (9): Applicant in these proceedings, we have shown,
asks for orders from this Commission granting “"a certificate declaring
that the present and future public convenience and necessity require, and

will require, the exercise by it of the right, privilege and franchise

gronted by said Ordinance 349 of the Board of Supervisors of the County

of Butte, State of Californie, all as provided for in Section 50(v) of
the Public Utilities Act,of the State of California" and is on rocord
stating it doos not ask for nor desire an operating or sorvice certificate.
The majority hes issued certificates that may be construed &s granting
rights end privileges much groater‘than asked for, tho difference being
botweon, in the ono ¢2se, the right and privilege to occupy city and
county streets and roads, end the right and priviloge, in the othor case,
to carry on the operation of electric or gas utilities for the production,
transmission, distribution and sale to the pudlic of gas or electricity for
light, heat, power znd other purposes and tho corrying onm of & complete
eloctric or gas utility busiress. Notwithstonding the essential and
for reaching difference between the two kinds of rights and privileges, the
mejority does not see fit in the cuses here considered, cnd in gimilar cases
affecting other utilities, to muke cleer wrat kind of o certificate is being
gronted and cpperently does nst wish to elimincte & deliberate ambiguity in
orders of +his mature. Such ambiguity, we &re convinced, cannot be Jjusti-
fied in view of the langusge of Section 50 &f the Public Utilities Act and
obvicusly i3 ageinst the public inmterest. The majority hes advanced no
reason why the important issues roised in thase proceodings should not be
considered on their merits and determined on an cdequate record.

Concluding we desire to oxpress our ¢conviction that the pro-
visions of tho Public Utilities Act dozling vith certificates of public

convenience and necessity comstitute part ol the very foundetion of




public utility regulation. They were 30 considered when the public

utility law was cnacted and curing the early yeurs of the Commission's

activity. We +hink they should rot be iakern 2s & matter of routine at

>,

the present time.

JOMULESIQUMmIN
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Two of our associates are filing this day (October 21,
1541) the foregoing statement purporting to be in support of thelr
dissent formally noted to the Commission's Decision No. 34488
issued on August 12, 19Ll, granting Pecific Gas and Electric Com-
pany & certificate to exercise an electric franchise obtained
from Butte County, &s well as sixteen other decisions of a similar
nature issued on the same date.

Those decisions, of course, have long since becoxe
rirel, and we would not now have occasion toO make any coxmernt
upon the stetement being filed by our assoclates were it not for
the very decided misstatement of fact which they make in support
of *their contentions. Our Decision No. 34488 in the Butte County
matter speaks for itself and needs no further defense upon our
pert. 3But, when the disserters now state that the majority of
the Commission have for more than two years refused the repeated
requests of former Commissioner Wekefield for a proper considera-
tion and determination of the issucs involved, implying that such
former Cormissioner hed recomucnded the deniel or some other dis-

position of all such applicatiocuns, 1t becones incumbent upon us
o point out the wtter falsiiy of that statement.

Tre fact is that during the term of ilr. Wakefield upon
this Commission he jolned in more than one hundred decisions
grenting this utilivy certificates 0 exercise city and county
franchise rights, nsarly all of which were decisions prepared
under his supervision. Nineteccen of these were certificates guthor-
izing the exercise of county franchises. Never, except in one
instence, did the Commission disagree with his recommendation in
any county franchise decision he prepareé, and that was his pro-
poscd revised amended opinion and order in respect to Application

No. 217.LL involving the Mendocino County srsnchice, and this
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propossd emended opinion and order was not submittsd by hinm for
Tinal consideration by the Commission until the middle of

Jenuary, 1941. And his recommendation in this instance, in which

the majority of the Commissionors did not join, was not that a
certificete be denied the applicant utillity but thaet the cerviri-

cate first lssusd as proeparcd by him bo reaffirmed with only
slight modification. At no timo during his torm of office did

he present any proposal for the disposition In one way or another
of any of tho epplications herein involved, although ell had

been assigned to him and muny of them had been roady for decision
for more than two years, The impiication mede by the two dis-
sentoers that the Commission felled to give full consideration

and thorough discussion on the issues involved in a multitude

of like franchise mettcrs coming before it, Quring the past two

yeers or at any time, is simply untruc. The reforences mede by
the two dissentors to certain remoraendd seemingly prepared by
the former Commissionmer ald thom 1ittle in their contention
when those statements are viewed in the light of what the record
shows to have been thot Commissioner's recl action. And such
private memorende are not, of courso, part of the record in any

of these proceedings.’
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The mujority members of the Corrndssion have made the allegation
that the stetementis contoined in owr dissenting opinion concerning the atii-
tude of former Comriissioner Welkelield towerd the ilssuance of certificates
in the Pacific Gas and IDleciric Compuny {ranchise cases are false., This
chagge of falsehood is apparently Lesed upon a teclmical contention that

the various memeranda prepered by fommer Cormissioner Wakelield, and re-

ferred to in our dissenting opinion, aro not properly o port of the Com-

rmission's official record in these procecdings.

he question of veraciiy ic not at issue., It ds & fact that all
of the nmemoranda ouwoted in our CQlssent were adrdttedly written by Commissioner
Vakefield and submitted by lim in some instunces for the consideration of the
Cormission itoelf ond in others for the consideration of the Commission's
lezal wnd tecinical stalfs, who are the expert advisers of the Commissioners
in all such matters. The merc fact tivt the majority members of the Commission
did not see f£it to alleow all ol these memorands to be included in the olfieial
[iles of these proceedinzs simply ctrengthens owr beliel thot the majority
have failed to give proper considerstion to the important questions ralsed
by Com.dszioner Valiefield and by us.

It is our earnest beliel thot the persiztent refusal of the majfority
o permit their decisions to deal with the all Importont ocuestion whether
operating rights arc or are not corferred Ly the certificates of public con~
venience and necessity gronted to the Pacific Gas and Electric Compuny in-
evitably tends to nullify the cpirit and the intent of the Public Utilities
Act,

In the record and in repcated confercnces with the Commission
the attorneys for 4ho Pacific Gos and Zlectric Company hove asserted ihat
the company does net desire or recouire in thege cases any grant of opera-
ting rizats from this Comudscion. Recen tly one of the attornevs for the
copany, in a nearin: hefore the Ceamdssion, stated it as nds opinion that
Nds company did not nced any certificates o operate in the cities ond
counties involved. This question, he added, cowld only be determined finally

by the courts,
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e disagree profowndly tdth thisinterpretation of the Publie

A\CY s

Utilitics Act by the attorney for the company, and wita tae acouiescence

of the majority members of the Commission in this contention, and we
earncstly hope that an early doterninction by the courts of this importunt

issue may be had.
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