Decision No. o

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

Doy,

Application No. 23435

In the matter of the application of
PACIFIC GAS AND ELECTRIC COMPANY, o
corporation, for an order of the Rail-
road Commiesion of the State of Call-
fornla, granting to applicant a certi-
ficate of pudlic convenlence and necos-
sity, to exercise¢ the right, privilege
and franchise granted to applicant by
Ordinance No. 65 of the Board of Super-
visors of the County of San Luis Odispo,
State of Califormia.
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R. W. DuVal, Attormey, for Apnlicant.
W. J. Minville, former City Attorney of tho former
City of Pismo Seech, Pismo Beach.

BY THE COMMISSION:
OPINION

Pacific Gas and Electric Company has applied for authority under
Section 50(5) of the Public Utilities Act to exercise righte and privileges
pertaining to electric service expressed in a franchise granted it by the
Cqunty of San Luis Obilepo.

This franchise is for & term of fifty (50) years and provides that

during sald term the grantee shall pay to the County of San Luis Obispo two

por cent (2%) of itas gross receipts arising from the use, operation, Or possos-

gion thereof.

A bearing in this matter wag held and from the testinmony recelived 1t
appears that Applicant or its predecessors for many years have rendered elec-
tric service and that it fa <he only distridutor of electricity within the
county.

The application and the evidence introduced dy Applicant indicate

taat, while poscessing valid frazchise rights under vhick to continue this
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pervice, it had obtalned the present franchise primarily for the purpose of

extending 1ts franchise rights for a period commensurate with the life of its

mortgage bonds.

Applicant also has stipulated that it will never claim befors this
Commission, or any court, or other public dody, & value for said franchise in
excess of the actual cost thereof, which cost, exclusive of the feo of fifty
dollars ($50) paid this Commission at the time of filing this application,
consiots of four hundred twenty-five dollares ($425) paid the county for the
franchise and for pudlication.

The Commisston i& of .the opinion that the requested authority chould

be granted.

A public heering having been had upon the a.bovo-cntitled application
of Pacific Gas and Electric Company, and the matter coneidered, and h

It appearing and being found as a fact that public convenience and
nocessity 80 require, 1t 1s ordered that Pacific Gas and Electric Company be
and it ia hereby granted a certificate to exercise the rights and privileges

granted by the County of San Luis Cbispo, by Ordinance No. 65, adopted

February 6, 1939, within such parts or portions of sald county as are now served

by 1t or a8 hereafter may be served by it through extensions of its existing '
system made in the ordinary course of business a8 conterplated by Section 50(a)
of the Pudlic Utilities Act, provided, further, that this certificate shall de
subject to the fpllowing_ conditiona:

1. That extensions of Applicaint's electric distribution lines in
s21d County of San Luis Obiepo may be made only in accordance witk such sppli-
cable rule or rules as may be preacrided or approved by tke Commission and In
effect at the time covering such extensions, or in accordance with any general

or special authority granted by the Cormission;
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2. That the Commissicn may hereafiter, by appropriate proceeding and
order, limit the suthority herein granted to Applicant as to any territory
within sald county not then being served by 1t; and

%, ‘That no claim of value for such franchise or the authority herein
granted in excoss of the actual cost thereof shall ever be made by grantee, 1ts
succensors, or assigns, dbefore this Commlssion or before any court or other
public body.

The offective late of this Crder shall de the twentieth day from and
after the date hereof.

Dated at , California,

of 0...«5,....1_ o, 1941,
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DISSENTING OPINION

We dissent from the majority decisions in the following seventeen
{17) Section 50 certificate applications, all filed by Pacific Gas and

Zlectric Compeny, vizs

Decision Ne. Application No.

34488 22206  (olectric service in Butte County),

34496 22217 (gas service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 (eloctric service in Yolo County),

34498 22440 (electric service in Napa County),

34499 22458 (oloctric service in Sutter Couwnty),

34503 22642 (electric service in Fresno County),

34502 22712 (gas service in Sutter County).,

34501 22726 (olectric service in Merced County),

34504 22733 (electric service in Santa Barbara Courty),
34500 22751 (electric service in Madera County).

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Tehams County),

34491 23154 (electric service in Kern Cownty),

34492 23155 {gas service in Kern County),

34493 23439 (olectric service in San Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although the facts, circumgtarces and issues are not in all
respocts similar in oach of these seventeen (17) proceedings, the majority
decisions make no distinctions and the same form of order appecrs in each
case. We may, therefore, summarize owr dissent and epply it to each of the

seventeen decisions.

The decisions, we think, are erroneous and should be amended in

+he following particulars:
(1) The majority has failed to give consideration to the con-
trolling issues in these cases and has refused the repeated
requests of the preciding Commissioner (now resigned) and of
the undersigned Commissiorers for proper consideration anc
detormination of such issues, und tho Commission ass failed
10 exercise its authorityllawfully and proporly‘ahd hos made

jte decisions ¢ontrary to the record in these proceedings.
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(2) Tho rocord made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience mdinecessity should be granted.and it is apparent
that the record in sach of the seventeen (17) epplicetions is insuf-
ficient ond inadegquate in this respect.
(3) The orders granting certificates of public convenience and
necessity are ambiguous und uncertain in language and effect and
fail to make definite whether operuting und service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county frenchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, hes failed to
cancel and annul existing prior certificates, with the result that
there will be outstunding, und spparently simultaneously in effect,
nunerous certificates and grants conflicting in terms and conditions
and overlapping in space cnd time.
{5) The granting of certificates of public convenience and neces-
sity, which may be construed &s conveying operating and service rights
and privileges in any of those ceventeen (17) proceedings, is contrary
to applicant's prayers and results in the Commission's making of grants
to applicant, Pacific Gas and Zlectric Company, which that utility
company has not asked for and specifically states it does not need.
A substantiation of the five items summarized above is necessary.
As to (1)s ALl of thece applications were assigned by the Commis=
sion to Commizsionor Wakefield for hearing and either heard by him or refemed
to examiners of the Commission for the taking of testimony.. In addition'to
the seventeen (17) zpplications referred to &bove, Commissioner Wekefield
alzo hed assigned to him other similur applications made by the same appli-~
cant, including Application No. 21744 for an electric certificate in Menw

decine Countyg ) A more voluminous record was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
Qe
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than in any of the other similer applicutions. That record leaves no
doudt of Commissioner Wekefield's careful consideration of all issues,
facts and testimony in that cese nor of the complote presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, uddressed to the attorney of the Commission he
seid, in part:
* % % # it seems to me that one of three alternatives is
open to uss

"l. To grent & certificate finding that public convenience
and necessity require that applicant exercise the fronchise granted,
but pointing out thut this franchise hes no legal effect, othorwise
than authorizing it to use the streets, and that other authority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercige the franchise and also to construct, maintain and oper-
ate, in which event the order could be in substantially the same
form as the present form. I think, however, if we adopt this alterna-
tive, we should point out what we are doing and thet we are in effect
grenting & certificate under both Sections 50(a) and 50(b).

*3. To deny the spplications on the ground thet by their terms
they seek an cpplicction under 50(b); thet the principal evidence
produced in support thereof was the need to comply with the etstern
statutes regulsting the investments of savings banks, etc., cnd thet
since the franchise snd certificate would not meot the requirements
of those stztutes that no cose heés been made for the issuance of the
certificote. In this case the denizl should be without prejudice and
perhcps & suggestion mide to the company that they should file an
cmended application aoking for « cortificate to comstruct, rmaintein
end opercte, os well &s oxercise the franchise.

"I faver the lzst course becuuse I believe it will not work
cny herdship on the compeny and will crecte the lecgt confusion.
In the czse of the County of Mendocino ot lecst, they do not need the
frenchise in order to use the roads ot the present time, &3 they now
have ¢ gemercl county franchise which runs until 1961l. No matter how
carefully we worded the order granting the certificate it might soan
become & number and title such as ‘Decision No. 32751, a certificate
of public convenience and necessity to exercise a franchise in Mendo-
cino County,' and bocome considered = certificate to operate, no matter
how cerefully wo pointed out that such wes not intended.

“Alteraative No. 1 i3 open to the objection that it does not give
the company what it wants or needs, ond alternative No. 2, that it is
giving the company comething it does not osk for."

More than & yesr prior to the date of tho memorendum from

which we have quoted, Commissiomer Wakefield, en JSuly 27, 1939, addressed

a memorandum to the Commissior and asked for a determination of saveral
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questions and issues which to him seemsd  controlling in these proceedings.

We quote:

"It is my understending that under the present law, the only
authority remuining in cities and counties pertinent to this disc¢us=-
sion is the right to control the use of the streets and highways, and
s0 far 28 I know, none of the ordinances involve purport te¢ grant any
othor authority than the right to use tho streets and highwaysg. * * #
* % % de o 4 * % Tt mey bo that operating rights and the right to
exercise franchises to use streets and highways are so interwoven
that this Commission cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should make it clear vhat
i3 being done, rather than as I <hink has been the case in the past
of not clearly passing on the question. If operating rights ere
involved, perhaps it should be suggested to the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fact. Notice of hearing Las beon published ir thase proceedings,
setting forth the title of the proceading and the date of tho hearing.
There would be no notice to intorosted perties from this form of
notice that operating rights were involved. lloreover, in my opinion,
by reading the petitior ome could not obtain that information.

"It is, therefore, my suggestion in this connection that the
orders issued meke it clear in some oppropriate manner that the
Commission is not passing on oporuting rights in theso proceedings,
and stating specifically that only the right to use the streets
and highways where opercting rights alreedy oxist in the utility,
or are horeafter in an appropriste manmer acquired, is involved.

II

"The allegetions in Application 21008, relating to qualifying
the applicant's First and Refunding Mortgage Bonds es legal invest-
ments for savings benks end trust funds is &s followss

© T3 % %hat the laws of o number of the states of the United
States permit, under definite restrictions, the investment of
savings benks and trust funds in public utility securities;

thot the laws of the Stute of New York, &s un example, permit
investments by suvings banks in the bonds of gas and electric
corporations, provided, umong other things, that "such corpora-
tion shall have all franchises necessary to operate in terri-
tory in which st least seventy-five (75) per centum of its
gross income is earned, which frenchises shall either be inde-
tormincte pormits or agreements with, or subject to the juris-
diction of a public service commission or other duly comstituted
regulatory body, or shall extend at least five years beyond the
maturity of such bords.™'

"If the purpose is to comply with & stetute which provides 'such
corporation shall huve all franchises necessary to cperate, etc.,'
end the franchises merely grenting the right to use the streetis

and highways are the types of franchises intended, owr orders grant-
ing & certificate to oxercise the rights and privileges of such
franchises may improve the P. G. & E. Company's position in this
matter. However, if the position is correct, that in addition to
having such a county fronchise, it ic necessary for tho company

to have o certificate from tho Commiseion to opercte (im the absonce
of o constitutionsl franchise obtained prior to 1911), thon little’
if anything is cccomplishod in tho way of improving the company's
position in *his matter by an order zuthorizing the use of the
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"franchise. * % * + % # T think ouwr duty in the matter will be fully
performed if we make it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that cperat-
ing rights are granted when only the right to use the streets amd
highways is involved, I thirk we should be subject to considerable
eriticism.”

We find them this situetion: The presiding Commissioner
(Mr. Wekefield), to whom this large number of importent cases wes

assigned, after hearing some of them and after consideration of the

issuce iavolved, repeatedly, over a period of two years or more, presented

4o the Commission certain controlling questions together with his recommen-

dations. When Commissioner Wakefield, in March of ‘this year, left the

Commission, the seventeen (17) applications here under consideration

remeined undecided bvefore the Commission. Decisions were later prepared

and presented for the Commissioners® signatures. The undersigned Commis~
sioners, upon a roview of the record, found the conditions as herein re-
ferred t0. Ve foumd the basic questions raised and presented by Commissioner
Wakefield nad boen ignored and left undecided, that his recommendations bad
been given no consideration by the majoerity and that the decisions presonted
to us were ambiguous, contrery to the evidence and, although presumably
granting what applicant sought to have gronted, nede & grant contrary to
applicant's petitions and different end much wider in scope then epplied for
by the utility company. Ve zre, therefore, wmwillirg and unable to sign
these decisions.

We asked for further consideration by the Commission of the appli-
cations in the light of the record and the prosentetions mede by the pre-
siding Commiszsiorer. Before decisions contrary to the record were to be
nended down we agked for & re-assigrment of the applications to one or more
Commissiéners or for & consolidation of cll seventeen (17) proceedings be-
fore the Commission ex banc, whon the undetermined snd controlling questions

might be gone into and a more complete record astablished.

On May 22nd, Juze 2nd and July 2nd, of this year, Commisgssioner

Sachse oddressed memorends to the Comuission deeling with the metters here
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referred to and making specific requests and recommendations. Commissioner
Havenner verbally made substantially similar recommendations and requests.
The majority gave no consideration to our presentations and the issues
raised were not gone inte by the Commission.

0f the six Commissioners who during the last two years have had
these seventeon (17) appi}cations vofore them for decision, we find there-
fore three (the presiding'Commissioner in these cuses, Mr. Wakefield, now
regigned, and the two undersigned Commissioners) opposed to the order in the
present majority decisions;

Upon this record, we think thet proper znd lawful procedure re-
quires & reopening and consolidation of these seventeen (17) applications
into one proceeding with notice to all parties of the questions at issue,
with & hearing before the entire Commissior and, thereupon, decisions by an
informed Cormission based upon an adequate and complete record.

As to (2)3  Applicant in each of the seventeen (17) applications
alleges and insists that it does not ask for and does not noed certificates
of public convenience and necessity authorizing the operation of its alec~
tric or gas plants and the furnishing of service to its consumers and rate-
payers. Applicant insisic it io &t presont in possession of such rights
(existing certificates and f{reonchises tre listed in the respective applica~-
tions) and does not intend to surronder them in exchenge of new operating

cnd service certificates from tho Commission. 1/

1/ In Application No. 22216 the following sllegation appecrss

"Applicant and/or its predecessors in interest originally
constructed and subseguently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying clectric service in said county under
and pursuant to the following gonerzl county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butte, State of Celifornia, namely:




All that applicant asks for in every one of these applications
is, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Granting
Ordinonce Neo. Adopted Expiring Franchise tos

159 July 7, 1899 July 7, 1949 Butte County Electric
Power and Lighting
Company

16l August 10, 1899 August 10, 1949 Yuba Electric Power
Company

Resolution January 10, 1902 January 10, 1952 Oroville Light and
Power Company

Resolution November 15, 1904  November 15, 1954 Park Henshaw
214 March 10, 1905 1March 10, 1955 E. W. Sutcliffe

242 February 15, 1908 February 15, 1958 Great Western
Power Company

281 June 2, 1913 June 2, 1963 Great VWestern
Power Company

And further:

"In thic connection applicant alleges that it now is and for a
number of years last past has been in possession end ownership, among
other things, of ell necessury rights, permission and gsuthority <o con-
struct extensions of its said electric system into any and all parts of
the unincorporatecd territory of said County of Butte, not presently
served by anpther olectric public utility, and teo furnish and supply
electric energy and service therein for all lawful uses and purposes.”

2/ In Application 22216 it is alleged:

"That while applicant it in possession and ownership of valid
franchises of erscting, consiructing and medintaining electric lines
in the public highways, streeis, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, distributing and supplying electricity to the public
for light, heati, power and all lawful purposes, it applied for and
ovtained the franchise granted by gsid Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily 4o enable applicant
to continue to qualify its First and Refumding Mortgage Bonds as legal
investments for savings banks and trust Suads; ¥ % # % % % and that
the exercise by your applicent of the right, privilege, and franchise
gronted by the aforementioned Ordinance No. 349 of the Board of Super-
vizors of the County of Butte (which said franchize expires on or about
February 1l, 1988) together with other rights, privileges, and fran=-
chisos now pospecsed and exercisod by your applicant and those obtained
and hereafter to be obimined, is essential to enable applicant to so
qualify its said bonds."

Similar allegations appear in the other applicetions.
-7-




The record is conclusive, therefae, on the following pointss

First, applicant insists that it ié now in possession of 2ll nee~
essary operating and service rights and does not desire from this Commission
certificates granting such rights;

Second, appiicant is now in possession of valid county and city
franchises, of various unexpired terms and graanting all necessary rights
for the use and occubancy of county or city streets, roads, and highways;

Third, the only apparent reason asdvanced by applicent for the issuance
of a certificate limited to roed occupancy,as heretofore indicated, is
stated by applicant as follows:

"% %% % % it applied for and obtained the franchise
grented by soid Ordinance No. 349 of the Board of Supervisors
of the County of Butte primarily to enmable applicant to continus to
qualify its First and Refunding Morigege Bonds =t legal invest-
ments for savings banke and trust fumds; thot tho laws of & number
of the staitcs of the United Statec permit, under definite restric-
tiong, the investzment of savings banks and truct funds in public
utility securities; that the laws of the State of New York, es en
oxarmple, permit investments by sovings benks in the bonds of ges
and olectric corporations provided, wsong other things, thot
*such corporation shall kave all franchises nocossary to opersie
in territory in which at leact seventy-five (75) per cemtun of ite
grocs income is ecrned, which fronchise shall either be indetermin~
ate permits or agreements with, or subject to the jurisdiction of &
public service commission or other duly constituted regulatory bedy,
or shell extend at lecst five yesrs beyond the meturity of such
bonds * * * '; thot the statutes of other states, such as
Pennsylvaris, Connecticut, und Mirnesots, contain substantially
the some provision &g that of the low of the State of New York,
cbove quoted; that tho Masacchusetts Banking Act conteins like
provision, oxcepting that o three yeor peried ingtocd of a five
year period, boyond tho maturity of bonds is spocified; that the
most rocent issue of tpplicunt's First and Refunding Mortgage
Bonds metures in the yeer 1966; that it is desirsble that said
iscue of bonds, together with other issues of applicant's First
and Refunding Mortgoge Bonds previously sold, and those which
may hereafter be sold, should quelify zs legal investments for
savings banks end trust funds in as many states of tke United
States as is poscible; thet by effecting such purpose, the market
for applicent's bonds is definitely broadened end applicant is
enabled to dispose of its said bondas at higher prices than would
otherwise be obtainable; ir other words, the matter of the legali-
zation of applicant's bonds as savings banks invesiments has a
definite besring upon the cost of money to youwr spplicant; that in
order to qualify epplicant's said last mentioned First and Refunding
Mortgage Bonds as savings banks investuents in the State of New York
and certain other states of the United States, it is essential that
your applicant possess the requisite franchises eand franchise rights
extonding to the yesr 1971;"

Similar allegations appeer inm the other applications.
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There is nothing in the record, aside from applicant’s
allegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise

torms or conditions. The Commission’s staff did not inveatigate and

report on the facts in these mmiiers nor was any evidence presented

frat eny other source. To us it soums that this argument in favor

of the granting of the particular and limited certificates asked

for must, on close inspection, lose whatever validity it may appoar
+o have. The laws of +he State of New York, as cited by applicant
in the foregoing quotation, clearly require cperating franchises

or certificates and not merely franchises authorizing the occupancy
of streets or roads. The New York law, &s cited by applicant, reads
that "such corporation shall have cll franchises necessary o gperate
in territory in which ot least seventy-five (75) per centum of its
grosc income i3 earned wwHemi"  (emphisis supplied).

We conclude, upon the record as it stands, that these applica~
tions should either be dismissed or reopened and consolidated into one
proceeding so that an opportunity may be given to applicant for sub-
mission of new and additional evidence, and that an independent in-
vestigation be msde by our own staff on the items in guestion.

As_to (3)1 The order in the majority decision No. 34488 reads,
in part, "IT IS ORDERED thot Pacific Gas and Electric Company be and it
it hereby granted & certificate to exercise the rights and privileges
granted by the County of Butte, by Ordinance No. 349, adopted Jenuary 12,
1938, within such parts or portions of said County &s are now served by
it or as hereafter may be served by it through extensions of its existing
system made in the ordinery course of business as contemplated by Section

50(2) of the Public Utilities Act;"
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Similar language is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does

the Cormission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood that the counties have no authority over opersation

end service, or are these Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each spplication is to be for a certificate
limited to the approval of the county franchise or for the much broader
operating ond service certificate. Former Commissioner Wekefield, as

we have said, repeatedly raised the same question in these proceodings.
The majority continues in its refusal to meot and decide that basic issue.
They prefer the tmbiguous language of their order. Thoy ere satisfied

o leave to tho utility tho interprotation of whether the order means

the ore thing or the other.

We are told that this Commission's orders must be strictly con-
strued and that the order here mede does not specifically grant operating
nnd service rights. Thie might zlso be inferred from the language in the
mejority opinion reading as followe (Decision No. 34438, pages 4 and DK

"However, it is further decleroed in paragraph (b) of
Section 50 that mo utility shall ‘exercise any right or privilege
under any frunchise’ obtained aftor March 23, 1912, 'without
first having obteined from the Commission & cerdificete thet
public convonienco tnd necossity require the oxercise of such
right and privilege.' No oxomption from this requiroment is
given to cny utility. Zach zust epply 1o the Commission for &
cortificeto to oxerciso otch new franchise obiained, whether or not
the righte clready secured to it may be equally extensive with
the rights end privileges expressed iz the new franchise gront.”

Ané further, (pages 5 and 6 of the same decision):

"Ereh of these certificates is cuwrefully phrased to say thet pub-
1ic convenience cnd necessity require no more than that applicant be
pormitted to exercice the nowly acquired franchise to the extent of
facilitios oxisting today and as herecfter expinded in the ordinary
course of business to contiguous arons. It follows, therefore, that
the certifictte here given is not one particle brodder than the

cpplicant mey rightfully demand by virtue of the provisions con-
tained in Section 50 of the Pudlic Utdlities Act.”




But, in its order in decision No. 34488, in condition No. 2,
the'mdjofity stipulates
. ™2. That, except upon further certificate of this Commission
first obteined, Applicant shall not exercise such franchise for the
purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;"

This exception, it will be notec, refers to the exercise of
such franchise "for the purpose of supplying electricity." We think
that this language may certainly bo construed as permitiing the supply-
ing of electricity outside of ths restricted area.

The majority opinion presents the metter as one of simple

principle and procedure and as well setiled .by ueiform Commisoion practice

and a long line of decisions by this Cosmission. 3/ .

3/ The majority opinion in Decislon No. 34488 reads, in part, as follows:

"To us, it would appear almost self-evident that the requested
authorization should be grented. Ve, in & former proceeding, in-
voling a similar franchise issued w9 the said utility by the. County
of Mendocino, a dissent wmc voised to owr Decision No. 33946 rendered
therein. And we might as well frank.y acknowledge & present diver-
gence of opinion among the mombers o9& the Commission. Fourteen like
applications, which have boen under coanidoration for zome time, are
being decided concurrently with his spplication. In view of tho c¢ir-
cumstences indicated, we feel immollcd 40 incorporate within the
decision of one of such proceedirges u clear statement of the recsons
prompting our action with respect to the entire series.

"This Commission hes co man; times considered utility applica-
tions arising under Section 50 oi the Pudblic Utilities Aet, and hee
50 conzistently followed trhe principles and procedure originelly
enuncizsted, that there would ceem té be little if any occasion for
an extended ro-statement thereof L2 dhis instance. ‘ ‘

"Franckises issued to electric znd gas utilities by cowty
authorities are granted in accordazce with the powers given them by
law, powers which the counties possusged long. before March 23, 1912,
the effective date of the Public Utiiities Act as first emacted, and
povers which were expressly reserved to them thereafter. Paragraph
(e) of Section 50 explicitly so decnargs. So the Commission may
neither approve nor disepprove the seudon taken by the fourteen ‘
counties which have issued new franchisds to the applicant herein.
Howover, because it is provided in paragraph (b) of the same section
that a utility shell obtain from the Comamission o certificate of pub—
lic convenience and necessity for tki exercise of each franchise -
obtained, the gquestion hos been. raised whother the Commission prop-
erly exercises the authority thus coumitted to it.:

wie are convinced that there hay deem neither miscomstruction of
these proviaions of ihe Act nor any ubuse of the authority thereby
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A’cereful reading of these quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has feiled to understand, and to meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applications. It is erromeous %o characterize the present applications

3/ (continued)

"vested in the Commission. We are supported in such conviction by the
Commisgsion's uniform interpretation and application of those provisions
over all the years.

"The rights vested in public utilities in existence onr March
23y 1912, are quite clearly expressed in the constitutional and
statutory changes of that time. And these must be read in the
light of contemporary judicicl decisions. 0Of the many proceedings
first coming before the Commission, crising under the several sub-
divisions of Soction 50, those involving the oxtent of the rights
secured to utilities existing on that date predominuted. There were
many others involving the proposed entrance of & new operator inte
the utility field. Those of the first group predeminated boecause
the Commission wes then cclled upon to dotermine vwhothor each exist-
ing or contemplatod utility onterprise had in fact qualified itself
& of thet dute for the pro%teciion which the law expressly gave to
those which hed met the required specifications. The prescribed con-
ditions were that the uwtility system be either actually conmsiructed
or & construction progrem undertcken in good falth by virtue of o
frenchise previously obteined. The protection accorded to = utility

which could thus qualify is cletrly onough expressed in Section 50
itaself. It ia the right to continue in business tznd to expand thot
pusiness to the extent sot forth in subdivision (&), namoly, to oxpand

its utility facilities into erezs comtiguous to thet already served,
provided only thet such expunsion be m&de in the ordinary course of
bugsiness end not result in the invesion of & field occupied by another
utility of like character. Thot was 2 right secured to the utility
without limit as to time, and without obligation to secure any further
grant of cuthority from the stete, except thet cities and countles
might continue to exercise their power to excet fronchises for the
occcupancy ©f their streets ind nighwoys. = % % % & % & &« & % & #

"All of the county frinchises which are now bofore the Commis-
sion for consideration must be zccepted as lawfully granted. It
must be eacknowledged clso that in all these counties the applicant
has, by itself or its predecessors, perfected its right to engage
in the electric utility business. Some of such righis were per-
fected by operztions begun before 1912, and some by certificates
therecfter issued by the Commicsion itself. True, there may not
now be distribdution fzeilities existing throughout each cownty.

But the Commission is not issuing = certificate to the effect that
public convenience end necessity require the ‘oxtension of appli-
cant's facilities and service throughout the entire county. Nor
did it do so in tho Mendocino decision. Each of these certificates
iz carefully phrased to say that public convenience and necessity
require no more than that applicent be permitted to exercise the
newly acquired franchise to the extent of facilities existing today
and as hereafiter expanded in the ordinary course of dusiness to con-
tiguous areas. It follows, therefore, that the certificate here
given is not one perticle broader than the applicant may rightfully
demand by virtue of the provisions contained in Section 50 of the
Public Utiliticaz Act.

-12-
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as similar to or indistinguishable froc the many Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
and decisions of this characier, we nuve been unuble to find any,

apart from this recent series of epplications by this applicant,
wherein the specification eppears that operating aend service rights

and privileges are not neoded and apparently not wanted. In all of

the applicutions we have found the applicunts have beon concernsed not
perely with 2 certificete by this Commission epproving limited county

or city franchise grants. On the contrury, such applicents have been
concerned with the secuwring of & gruai of oporating and service rights
out of the exclusive authority of this Commission. And this, we are
satisfied, is not & theoreticzl or matringless differentiction or dis-
tinction. It is, we think, one of tko coxtrolling metters in such cuses.
The refusel of the mejority to recognize this essenticl difference must,
of necessity, result in erroneous crnd unlowful decisions.

The mejority apperently does not question the correctness of
the cllegation that zpplicent e in present possession of all necessary
opercting and service rights Mwithout limit as to time and without obligs-
tion to secure cny further gront of zuthority from the stete, except that
cities end counties might gontinue to exercise their power to exect fran-
chisos for the occuponcy of their streets end highweys."  The mejority
says: "It must be ackngwledged also thet in 2ll these counties the ap~
plicent has, by itsell or its predecessérs, ﬁorfected its right to engege

in the electric utility business.”

3/ (continued)

"It connbt justly be held, therefore,that in such applicctions
as this the Jommission improperly grents c blanket certificate
covering on #utire county, end tact no fuetual desis exists for the
finding mede thot public convenionce. cnd necessity so require. This
phrose hes mo precise mesnirng, but must be viewed in the light of
its stotut@ry setting. The Commission mokes its finding of public
convenience und necossity bocause this is the roquisite finding
imposed by tho staotute in all such coses. The more fact thot such
finding i, made does not connote thut seme genercus discretioncry
grant hes beon conferred upon the utility. The epplicort wtility
hos beeny given no more thon the law contemplates thot it receive.
In ouwr gpinion, on the basis of the record in these applicctions,
we heve no legal right to do otherwise.”

«l3=




We think this is taking sltogether too much for granted. The
record, beyond applicant's ellegations, by no means substantiates these
assumptions. The so-called constitutional granis referred to by the ma=-
jority have not been proven co sweeping and all embracing &s to relieve
a wtility from all "obligation to secure any further grant or authority
from the state.” In several of this soriss of applications by this
applicant, testimony wes given that there is some question as to what
the constitutioncl franchige reclly covers and that, if it merely covers
lighting service, oxly & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and umsound are the
majority pronouncements thot "tho certificate hero given is not one
particle broader than the cpplicent may rightfwlly demend" and thet "The
epplicent utility has been given no more thon the low contemplates thet
it rocoive."

Ve cgree thot & county or & city, within the limits of their
authority, may grant or refuse to grant utility franchises. We deny
that this Commission, when such ¢ city or county frunchise is gronted,
theroupon hes no choice but to cpprove in toto. The stete's political
subdivision, county or city, mty exercise iis limited powers within the
lew governing its suthority. This Commission, acting within its powers,
ney gront or withhold certificates of public convenience end necessity
and mey ottuch to them its own terms znd conditions o to time, terri-
toricl extent and othor metters s the public interest mcy dictate und
+he record substarntiate.

As to (4): According to the record, there are now outstanding
and in effect numerous county and c¢ity franchises with various terms and
conditions granted partly prior to and partly subsequent t0 the enactment
of the Public Utilities Act. There are also outstanding many orders of
tais Commission granting certificates of public convenience and necessity

either corresponding to or supplementing city znd county franchises.

14~
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Such franchises are usually, though not elways, fixed term grants, while
this Commission's opersting und service certificates usually are indeterm-
inate as to time. Prior to the enactment of the Public Utilities Act,
county and city frenchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such metters and placed such autk-
ority in this Commission. In some instancos the granting of new county
and city frenchises is mede conditioned upon tho cancellation or surrender
of prior f{ranchises; in other caces there is no such condition. Ve think
% consistent and non-discriminatory policy end practice should be adepted
by this Commission in the granting of its certificutes. New certificates

of public convenience and necessity should be granted on condition that

(a) prior and conflicting cortificates be surrendered
and cancelled;

(b) certificates granted by this Cemmission should,
except in extraordinary cases, be indeterminate
in duratien end not for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful any condition
in mny city or county franchise whon it appears that
tho imposition of such condition is unlawful and be-
yord the authority of such cisy or county. 4/

3/ In Application No. 22216 tlie freauckise grunted by the Supervisors of
Butte County {Ordinance 349) coniainz the following clauses:

"Section l. The right, privilege und franchise of erecting,
constructing and meintaining electric lines comsisting of poles
or other suitadble structures and wires, crossarms and other ap=-
plionces installed thereon, including wires for the private
telephone and telegriph purposes of tne gruntee, in so many end
in 3uch parts of the public highways, streéots, rouds and places
of suid County of Butte us the grantee of said right, privilege
cnd franchise mey from time to time odect 1o use for the purposzes
hereintfter specified, nd of using sueck slectric lires for the
purpose of transmitting, conveying, diutributing end supplying
electricity to the public for light, neat, power und sll lawful

os08, ore hereby greanted, by scid County of Butte, to Pacific
Goas ond Electric Cozpeony, its successors ond LesignsSe."cecececesne

"Section 8. The szid right, privilege mnd fronchise cre granted
under wnd sursunnt to the provicions of the lows of the Stute of
Californic which relctes to the grunting of rights, privileges cnd

snchises by counties." (Emphasis owrs). We txink the county hss
no cuthority to grant the operating rnd use rights and privileges re~
ferred to in the esphosized portior of Section L, and we believe that
provision of the franchise to be unlewful. The utility mey argue, hows |
ever, thtt the implied acceptonce erd cpproval by the Commission in its
docision cnd order of the entire county franchise, including the unlaw-
ful portion, constitutes & granting of on opercting and service
cortificute.
<15~
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As to (5): Applicant in these proceedings, we have shown,
asks for orders from this Commiscion grraniting "a certificate declaring
that the present and future public conver.onco and necessity require, and
will require, the exercise by ii of tke ripht, privilege end franchise
gronted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of Californis, &il us provided for im Section 50(b) of
the Public Utilities Act of thc Stute of Culifornia® and is on recerd
stating it does not ask for nor Cesire an operating or service certificate.
The majority has issued cortificztes ihat may be comstrued &3 granting
rights end privileges much greater than asiwd for, the difference being.
botween, in tho ono ces¢, tho rijght and privilego to occupy city and
county streets and roeds, &nd tis right and priviloge, in the othor case,
to carry on the operation of electric or gus utilities for the production,
tronsmission, distridution and stle te the public of gas or electiricity for
Light, heat, power ond other purposes und the carrying on of & complete
electric or gas utility business. Notwitlhsgtunding the essential and
for reaching difference betweea the two kiids of rights ond privileges, the
mojority does not see fit in ilre crres hWera concidered, and in similor cases
affecting other utilities, to mule clesr rhat kind of o certificate is being

gronted and apperently does rot wishk to elilmnate & doliberate ambiguity in

orders of this nature. Such ambiguity, wo &re convinced, cannot be Jjusti-

fied in vioew of the langunge of Section 50 §f the Public Utilities Act and
obviously is agtinst the public interert. Rhe majority has advanced no
roason why the important issues raised in tHese proceedings should not be
considered on their merits and determined on an adequate record.
Concluding we desire to oxpress oW conviction that the pro-
visions of the Public Utilities Act derling with certificates of public

convenionce and necessity constitute part o# the very foundation of




public utility regulstion. They were so considered when the public

wtility law was onacted and during %the ewrly years of the Commission's

activity. We think they showld not be tsken 23 & matter of routine at

the present tize.




Two of our associates are filing this day (QOctober 21,
1941) the foregoing statement purporting to be in support of their
dissent formally noted to the Commission's Decision No.. 34488
issued on August 12, 1941, granting Pecific Gas end Electric Com-
pany & certificate to exercise an electric franchise obtained
frox Butte County, as well as sixteen other decislons of a similar
nature lssued on the same date.

Those decisions, of course, have long since become
final, and we would nct now zave occasion to meke any comment
upon the statement being filed by our associates were it not for
the very decided misstatement of fuct which they make in support
of their contentions. Our Decision No. 34488 in the Butte County
matter speaks for itself and needs no further defense upon our
pert. But, when the dissenters now state that the majority of
the Commission have for more than two years refused the repeated
requssts of former Commissioner Wekerield for a proper consldera-
tion and deterrinetion of the issucs involved, implying that suck
former Commissioner hed recomsended the deniel or some other dis-
position of all such applications, 1t vecomes incumbent upon us
to point out the utter falsity of that stetement,

The fact is that during the term of ir, vakefield upon
this Commission he joined inm more thaz one hundred declsions
granting this utility certificutes vo exercise city and county
franchise rights, nearly all of which were decislons prepered
under his supervision. Nimetecn of these wers certificates author-
izing the exerclse of county rfranchises.. Never, .except in one
instance, did the Commission disagree with his recommendation in

any cownty franchise decision he prepared, ané that was his pro-

posod revisos amsnded opinion and GHAAR 11 TESECY 0 APFR-cevses

NOo. 21744 involving the Mendocino County Trenchise, and this
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propossd amended opinion and ordoer was not submitted by him for

Tinal consideration by the Commission until the niddle of

Jenuary, 1941. And his reccommendation in this imstance, in which

the majority of the Commissioners did not join, was not that a
certificate be denled the applicent utility dut that the certifi-
cate first issucd as propared by him be reaffirmed with only
slight modification. At no timo during his torm of office did

Lo prssent any proposal for the disposition in one way or arother
of any of the applications herein involved, although all had
been assigned to him and many ¢f them had been ready for decision
Tor more than two years.: The implication mede by the two dis-
senters that the Ceommission feiled to give full consideration

end thorough discussion on the issues involved in a multitude

of like franchis¢ mattcrs coming beforc it, during the past two
yeers or at any time, 1s simply untruc. The references mades by
the two dissentors to ccrtoin memoranda seemingly preovared by
the former Commissioner eld thom little in thelr contention

when those statements are vieswed in the light of what the record
shows to have becn thet Commissioner's real action. And such
private memoranda are not, of courso, part of the record in any

of these proceedings.’
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The mejority members of the Comniscion have made the allezation
that “he statements contained in owr cissenting opinlon cencerning the atii-
tude of lormer Conmissioner Walieficld towerd the dssuance of certificates
in “ho Pacific Gas and Zlectric Cempany [ranchise cases are false. This
cha;ge of folschiood is apparently based upon a technical contention that
the various memoranda prepared by rormer Corruissiorner Waltelfield, and re-
ferred to in our dissenting opindon, are not properly & part of the Con-
miscion's official record in these proccedings.

The quostion of veracity is rot at dscue. It is & foet that all
of the memoranda guoted in our dissent were adrdtiedly writiten by Commissioner
Wakeficld and submitted by him in seme instancesz for the consideration of the
Comrxission itself and in others for the considerction of the Commission's
lepal and teclinical stalfs, who are the cxpert advisers of the Commissioners
in all such matters. The mere fact thot the majority nembers of the Commission
did not see fit to allow all of these memorands %o be included in the oificicl
files of these procecdings cimply strengthiens our beldel thot the majority
have failed to give prover consiceration to the important questions raised
by Com.dissioner Walelleld and by us.

It iz our carmest beliel that the persistent refusasl of the majority

* ot

to permit thelr decisions to decl with the all important quection whether
operating rizhts arc or ore not conferred by the certificates of public con-
venience and neceszity grunted to the Pacific Cas and Electric Comperny in-
evitably tends to nwllify the spirit and the intent of the Public Utilities
Act.

In the record and in repeated conferences with the Commission
the attorneys for the Pacific Gos and Blectric Company ave asserted taal
the compeny does not desire or recuire in tiese cases any srant of opera-
tinc rits {rom tiis Comidscion. Recently one of the attorneys for the
company, in a rearing before the Cormission, stated it as nis opinion that
his company did not nced any certificates o operate in the cities and
counties involved. This question, le added, couwld only bo determined finally

by the courts.




- -
Je disagree profoundly dith thisinterpretation of the Public
Utilities Act by the atiorney for the company, &nd Wth the acquiescence
of the majority members of the Commission in tids contention, and we

earnestly hope that an eurly doterminction by the courts of this import.nt

issue may be had,
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