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Decision No. AN @/%/@
BEFORE THYE RAILROAD COoISSION OF THE STATE OF CALIFOXNIA %

In the latter of the Application of
PACIFIC GAS AND ELECTRIC COMPANY, a
corporation, for an order of the
Rallroad Commission of the State of
California, granting to applicant

a certificate of public convenience
and necessity, tc exercise the
right, orivilege and franchise
granted to applicant by Ordinance No.
115 of the Board of Supervisors of
the COUNTY OF !IARIPCSA, State of
California.

Application No, 234LL2 °
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R. W, DuVal, Attorney, for Applicant
BY THE COL2ISSION:

OPINION

Pacific Gas and Electric Company has applied for authorit} under
Section 50(b) of the Public Utilities Act to exercise rights and privileges
pertaining to electric service expressed in a {ranchise granted it by the
County of iariposa.

This franchise is for a term of [ifty (50) years and provides that
during said term the grantee shall pay to the County of Mariposa two per cent
(2%5) of its gross receipts arising from the use, operation, or possession
thereof,

A hearing in this matter was held and from the testimony received
it appears that Applicant or its predecessors for many years have rendered
electric service and that it is the only distributor of electric energy
within the county, except in Yosemite National Park, which is served by the
United States Government through the Park service.

The application and the evidence introduced by Asplicant indicate
that, while possessing valid franchise rights under which %o continue thig

service, it had obtained the present franchise primarily for the purpose of
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extending its franchise rights for a periocd commensurate with the life of
its mortgage bonds.

Applicant has stipulated that, if the requested authority be given,
it will not without an order of this Commission, exercise any of the rights
and privileges granted by said f{ranchise for the purpose of competing with
the United States Government in Yosemite National Park.

Applicant also has stipulated that it will never c¢laim before this
Commission, or any court, or other public body, a value for said franchise ir
excess of the actual cost thereof, which cost, exclusive of the fee of fifty
dollars ($50) paid this Commission at the time of filing this application,
consists of one hundred and twenty-five dollars ($125) paid the county for
the franchise and for publication,

The Commission is of the opinion that the requested authority

should be granted with appropriate restrictions concerning the United States

Government service at Yosemite National Park.

BD
A pudblic hearing having been had upon the above-entitled applica-

tion of Pacific Gas and Electric Company, and the matter considered, snd *

] .
It appearing and being found as a fact that publie convenlencé -
and necessity so require, it is ordered that Pacific Gas and Electric Compary

be and it is hereby granted a certificate to eaxercise the rights and privi-
leges granted by the County of Mariposa, by Ordinance No. 115, adopted
July 5, 1939, within such parts or portions of said county as are now served
by it or as hereafter may be served by it through extensions of its existing
system made in the ordinary course of business as contemplated by Section
50(a) of the Public Utilities Act, provided, further, that this certificate
shall be subject to the following conditions: |

1. That extensions of Applicant's electric distributiozn lines in said
County of Mariposa may be made only in accordance with such applicable ru;e

or rules as may be prescribed or approved by the Commission and in effect at

L
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the time covering such extencions, or in actordance vith any general or
special authority granted by the Commission;

2. That, except upon further certificate of this Commission first
obtained, Applicant shall not exercise suech franchise for the purpose of
supplying electricity in those parts or portions of said county now being
served by the United States Government,

3. That the Commission may hereafter, by appropriate proceeding and
order, limit the authority herein granted to Applicant as to any verritory
within said county not then being served by it; and

4. That no claim of value for such franchise or the authority herein
granted in ckcess of the actual cost thereof shall ever be made by grantee,
its successors, or assigns, before this Commission or before any court or
other public bedy.

The effective date of this Order shall be the twentleth day from

and after the date hereof,

Dated atﬁ.Mu » California, this / /2" day of

&»3,.;_-.1%1. |
f/‘g/ 9
(A, ¢ //

Commissioners

Commis21anmpy

~3e




DISSENTING OPINION

Ve dissent from the majority decisions in the following seventeen

(17) Section 50 certificate applications, all filed by Pacific Gas and

Blectric Company, viz:

Decision Ne. Application No.

34438 22216 (electric service in Butte County),

34496 22217 (zes service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 (electric service in Yolo County),

34498 22440 (electric service in Napa County),

34499 22458 (electric service in Sutter County),

34503 22642 (eloctric service in Fresno Couwnty),

34502 22722 (ges service in Sutter County),

34501 22726 {olectric service in Merced County),

34504 22733 (electric service in Santa Barbara County),
34500 22751 (electric service in Madera County),

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23154 (electric service in Kern County),

34492 23155 {gas service in Kern County),

34493 23435 (eloctric service in San Luis Obispe County),
34494 23642 (electric service in Mariposa County) -

Although the facts, circumstances and issues are rot in all
respocts similer in each of these seventeen (17) proceedings, the mzjority
decisions make no distinctions and the same form of order &ppezrs in each
¢caso. Wc may, therefore, summarize our dissent and epply it to each of the
seventeen decisions.

Tre decisions, we think, are erroneous znd should be amended in
the following particularss

(1) The majority hes feiled to give consideration to the con-
trolling issues in these ceses and hes refused the repeated
requests of the presiding Commissioner (now resigned) and of
tho undersigned Commissioners for proper cousicerstion anc
detormination of such 1ssues, und tho Commiszaion nes failed

to exercise itc authority lawfully and properly znd has nado

its decisions contrary to the record in these proceecings.




' ‘ ‘

(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience minecessity should be granted.end it is appearent
that the record in each of tho seventeen (17) applications is insuf-
ficient and inadequate in this respect.
(3) The orders granting certificates of public convenience and
necessity are smbiguous und uncertsin in language and effect and
fail t0 make definite whether opercting und service certificates are
grented or whether the Commisgsion's grants Are confined to the mere
cortification of county frenchises permitiing the occupancy of county
roods and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, wnile granting new certificeates, nas failed to
cancel and annul existing prior certificctes, with the regult thut
there will be outstanding, und spparently simultaneously in effect,
ruzerous certificates and grents conflicting in terms and conditions
and overlapping in space &nd time.
(5) Tae grarting of certificates of public convenience and neces<
sity, which may be construed s conveying operating and service rights
and privileges in any of tLese seventeen (17) proceedings, is contrary
to applicent’s prayers &nd results in the Commission's meking of grants
to applicunt, Pacific Gas and Electric Cempany, which that utility
company has not asked for and specifically states it does not need.
A substentiation of the five items swmerized above is necessary.
As to (1): A1l of these applications were assigned by the Commis-
sion to Commissionor Wakefield for heuring and either heard by him or refemed
+0 examiners of the Commission for the teking of testimomy. In additien to
the seventeen (17) applications referred to above, Commissioner Wekefield
alzo hed assigned to him other cimilur applicutions made by the same appli-
cant, including Application No. 21744 for an electric certificate in Men-

decino Countyg ) A mere voluminous record was made in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
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than‘in any of the other similer applicttions. That record leaves no
doubt of Commissioner Wekefield's careful consideration of all issues,
facts and tostimony in thut ¢aso nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, addressed to the attorney of the Commiscion he
said, in part:
"% % % it geems to me that one of three alternstives is
open to uss

"L. To grent ¢ certificate f{inding that pudblic convenience
and necessity roquire that applicant exercize tho fronchise granted,
but pointing out thut this f{ronchise has no legal effect, otherwise
than authorizing it %o use the streets, and that other authority is
necegsary to permit it to operate.

"2. To treat the application as an applicetion for certificate
10 exercise the franchise and also to construct, maintain and oper-
ate, in which event the order could be in substantially the scme
form a2s the present form. I think, however, if we adopt this alterne-
tive, we should point out what we =re doing and thet we are in effect
granting a certificate under both Sectioms 50(a) and 50(b).

"3. To deny the cpplications on the ground that by their terms
they seek an cpplicotion under 50(bd); thet the principal evidence
produced in support theroof wes the need to comply with the ecstern
statutes regulating the investments of savings banks, etc., and thet
since the franchise and certificate would not meet the requirements
of those atatutes thrt no cuze hos boon mede for the issusnce of the
certificate. In +this case tho denicl should be without projudice ard
perhcps & suggestion made to the compony that they should file an
cmended gpplicction osking for o certificate to construct, maintain
cnd opercte, os well os exercise the franchise.

"I favor the lost course becuuse I believe it will not work
tny hardship on the cowpeny cnd will crecte the lezst confusion.
In the czge of the County of Mendocino at least, they do not need the
frenchise in order to use the roods ‘ot the prosent time, &s they now
hove o genercl county fronchise which runs until 1961, No matter how
carefully we worded the order grenting the certificate it might scan
bacome o number and *title such as 'Decision No. 32751, a certificate
of public convenioence end necessity 1o exercise a franchise in Mendo-
cino County,' and become considered z cortificate to operate, mo matter
how carefully we pointed out that such vas not intended. :

"Alternative No. 1 is open to tho objection that it does not give
the company what it wents or needs, =nd alternetive No. 2, that it is
giving the company scmething it dees not ask for.”

More than & year prior to the date of tho memorandum from

which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorendum to the Commissior und asked for a determiration of several




questions and issues which to him seemed - controlling in these proceedings.

We quotes

"It is my understending that under the present law, the only
authority remaining in cities and counties pertinent to this discus-
sion is the right to control the use of the streets and highways, and
so for as I know, none of the ordinances involve purport to grant any
othor zuthority then the right 16 use the stroets and highways. * +* *
% % % & % * * # T4 may bo that operating rights and the right to
oxercise franchises to use streets and highways are so interwoven
that this Commission cannot meke an order cortifying franchise righis
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should meke it clear what
ig being done, rather thar as I think has been the ctse in the past
of not ¢clearly passing on the question. If operating rights ere
involved, perheps it should be suggested to the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fact. Notice of heuring has been published in these proceedings,
setting forth the title of tke procecding =nd tho date of tho heering.
Thero would be no notice to intorestod parties from this form of
notice that operating rights were involved. lloreover, in my cpinion,
by reading the petition onme could not obiain that information.

"I4 is, theroforc, my suggestion in this commection that the
orders issusd meke it ¢lear in some oppropriate manner thet the
Commission ic not pascing on oporating rights in these proceedings,
and stating spocifically thut omly the right to use the streets
and highways where opercting rights alreedy oxist in the utility,
or are horeaftor in an appropritte mamner acquired, is involved.

II

"The allegations in Application 21008, relating to qualifying
the applicant's First and Refundiug Mortgege Bonds 23 legal invest-
ments for savings banks cad trust funds is &s followss

t » #that the lows of & number of the statos of the United
States permit, under definite restrictions, the investment of
savings benks and trust funds in public utility securities;

that the lews of the State of New York, &s un example, permit
investments by savings barks in the bonds of gas and electric
corporations, provided, wumong other things, that "such corpors=-
tion shall heve all franchises necessary to operate in terri-
tory in which at least sevonty-fiveo (75) per centum of its '
gross income is esrned, which franchisos shuall either be inde~-
termirate pormits or agreements with, or subject to the juris-
dictlon of a public service commission or other duly constituted
regulatory body, or shall extend at leust five yecrs beyond the
paturity of such bonds.”™’

"If the purpose i2 to comply with & statute which provides ‘such
corporation shzll huve all franchises necessary to operate, etc.,'
end the franchises merely grenting the right to use the streeis

and highways are the types of franchises intended, our orders grant~
ing o certificate to oxorcise the rights and privileges of such
franchises may improve the P. G. & E. Company's position in this
metter. However, if the position is correct, that in addition to
heving such a county frenckise. it i2 necessary for the company

+0 have o cortificate frozm the Commission to operate (in the ebsonce
of o constitutional {ranchise cbtuined prior to 1911), thon litile
if anything is cccomplishod in the wey of improving the company’s
position in this mattor by an crder suthorizing the use of the

hm




"franchige. # * * * % % T think our duty in the matter will be fully
performed if we make it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right o use the streets and
highways is involved, I think we chould be subject o considerable
criticism."

We find then this situation: Tne presiding Commissioner
(Mr. Wakefiold), to whom this large number of important cases was
sssigned, after hearing some of them and aftor congideration of the
issues involved, repectedly, over a period of two years or more, presented
to +ho Commission certain controlling questions togother with his recommen-
dations. When Commissioner Wakefield, in March of this year, left the
Cozmigsion, the seventeen (17) epplications here under consideration
remained undecided before the Commission. Decisions were later prepared
and presented for the Commissioners' signatures. The undersigned Commis=
sioners, upon a review of the record, found the conditions as herein re-
forred t0. We found the basic questions raised and presented by Commissioner
Wakefield had been ignored and left undecided, that his recommendations hed
been given no consideration by the pmajority zud that the decisions proesonted
4o us were smbiguous, contrary to the evidence and, although presumably
granting vwhat applicant sought ¢ have granted, nede & grant contrary 0
applicant's petitions and different and much wider in scope then applied for
by the utility company. We are, thorefore, unwilling and unable to sign
these decisions.

We asked for further consideration by the Commission of the appli-
cations in the light of the record ané the presentetions pede by the pre-
siding Commissioner. Before Cecisions contrary to the record were to Ve
nanded dovm we acked for a re-assignment of the applications to one or more
Commissioners or for a consolidation of all sevenieen (17) proceedings be-
fore the Commission ex banc, when the undetermined and controlling questions
zight be gonme into and & more complete record established.

On Mey 22nd, June 2nd and July 2nd, of this year, Coummissioner

Sochse cddressed memorends to the Comaission decling with the matters here

-5




roferred to and making specific requests and recommendations. Cozmissioner
Havenner vorbvally made substarntizlly similar recommendations and requests.
The majority gave no comsideration to our proesentations and the issues
raised were not gone inte by the Commission.

0f the six Commissioners who during the last two yesrs have hed
these seventeen (17) =pplicetions before them for decision, we find there-
fore three (the presiding Cozmissioner in these cuses, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed 1o the order in the
present majority decisionse

Upon this record, we think thet proper snd lawful procedure ro=-
quires o roopening znd consolidotion of these soventeen (17) applications
into one proceeding with notice to all peorties of the questions at issue,
with & hecring bYefore the entire Commissior and, thereupon, decisions by an
informed Commission baged upon an adequate and complete record.

As to (2)s Applicant in each of the seventeen (17) applications
alleges and insists that it does not esk for ard does not need certificates
of public convenience and necessity authorizing the operation of its elec~
tric or gas plants and the furnishing of service to its consumers and rate-
payers. Applicant insists it iz &t present in possession of such rights
(exicting certificates and fronchises tre listed in the respective spplica-
tions) &nd does not intend to surrender them in exchango of neW'dporating

and service certificctes from the Commission. 1/

1/ 1In Applicatior No. 22216 the following tllegatlon eppears:

"Applicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric system in
+he County of Butte and engeged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following goneral county franchises granted
t0 applicant's predecessors by the Board of Supervisors of the
County of Butte, State of Californie, namely:




. .

All that applicant asks for in every one of these applications
iz, not for an operating or service certificate but for & certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Granting

Ordinance No. Adopted Expiring Frenchise tos

159 July 7, 1899  Juy 7y Butte County Electric
Power and Lighting
Company

161 August

10, 1899 Yuba Electric¢ Power

Company

August 10 »

Reosolution

Resolution
214
242

January 10, 1902

November 15, 1904
March 10, 1905

February 15, 1908

January 10,

Novenber 15,
Vareh 10,

February 15,

Oroville Light and
Power Company

Park Henshaw
Z. W. Sutcliffe

Great Western -

Power Company

282 June 2, 1913  June 2, Greet Westera

Power Company

Ard further:

"In this coanectior applicant slleges that it now is and for a
number of yeers last past has been in possession snd ownership, among
otner things, of all necessary rights, permission and euthority to con=-
struct extensions of its sald electric system into any end all parts of
the unincorporated territory of said County of Butte, not presently
served by anpther electric public utility, and to furnish and supply
electric energy and service therein for all lawful uses z2nd purposes.”

2} In Moplication 22216 it is allegeds

"That while epplicent 1S in possessior and owmership of valid
frenchises of erecting, constructing and maintaining electric lines
in the public nighways, streets, roads and places of said County of
Butte, and of using such eleciric lines for the purpose of trenomit-
ting, conveying, distridbuting and supplying electricity to the public
for light, heat, power and all lawful purposes, it applied for and
odtained the franchise grented by said Ordinance No. 349 of the Board
of Supervigors of the County of Butte primerily 4o enable applicant
t0 continue to qualify its First and Refumding Mortgege Bonds as legal
investments for savings banks and trust funds; * % % # # # and that

the exorcise by your upplicant of the right, privilege, and franchise
granted by the uforemertioned Ordinance No. 349 of the Boerd of Super-
visors of the County of Butte (which said franchise expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chises now possessed and exercised by your applicant and those obtained
and hereafter to be obitained, is essontial to enadle applicant 1o so
qualify its said bonds."

Similar allegations appesr in the other applications.
-7-




The record is conclucive, therefare, on the following pointss

First, applicant insists that it is now in possession of 2ll nec-
essary operating and service rights and doez not decire from this Commission
cortificates granting such rights;

Second, applicant is now in possecsion of velid county and city
franchises, of various wexpired terms and granting all necessary rights
for the use and occupancy of counly or city streets, roeds, and highways;

Third, the only apparent rezgson advunced by epplicent for the issuance
of z certificate limited to road occupancy,ts heretofore indicated, iz
gtated by applicant =3 follown:

" % % % * # it applied for znd obtained the franchise
grented by said Ordirance No. 349 of the Board of Supervisors
of the County of Butte primerily to enzble upplicant to continue to
quelifly its First and Refunding Mortgage Bornds ac legal investi-
ments for savings banks and +trust funds; that the laws of & number
of the states of the United States permit, under definite restric-
tions, the investmen®t of savings banks and trust funds iz pudlic
utility cecurities; that the laws of the State of New York, 2s an
oxarple, permit investmernts by sovings banks in the bonds of gas
and electric corporations provided, among other things, that
'such corporation shall rave cll franchises nocessary o operate
in territory in which ut lecet seventy-five (75) per centum of its
gross income it ecrned, which frenchise shall either be irndeterumin-
ate permits or agroements with, or sudbject to the jurisdiction of ¢
public gervice commission or other duly conetituted regulatory body,
or shell extend at loecst five yoors beyond the meturity of such
bonds * * * ' thot the stoiutes of cther stutes, such 2s
Pannsylvenie, Connecticut, und Minnesosta, contain substentislly
the seamo provision ss thet of +he iow of the State of New York,
above quoted; thot the Unsscchusetts Bunking Act contains like
provision, oxcepting thaet o three yoor periocd instecd of & five
yeor period, beyond the mutwrity of bonde is specified; that the
wmost recont issue of ipplicunt's First and Refunding Mortgags
Bonds matures in the yozr 19663 that it is desirable thet said
izsue of bonds, togeithor with other issues of applicent's First
and Refunding Mortgege Bonds previously sold, and those which
may hereafter be sold, should qualify =25 legal invesiments for
savings banks and trust funds in a3 many states of the United
States ac is poscidle; that by effecting such purpose, the market
for applicant’s bonds i3 definitely broudened snd applicant is
enabled to dispoze of its said bonds at higher prices than would
otherwise be obtainable; in other words, the metter of the legali~
zation of epplicant's bonds as savings banks investments has a
definite bearing won the cost of monrey to yowr applicant; that in
order to qualify applicant’'z said last mertioned First and Refunding
Mortgege Bonds a3 savings banks investmeate in the State of New York
and certain other states of the United States, it is essential that
your applicant possess the requisite franchises and franchise rights
oxtending to the year 1971;"

Similar allegationd appeer in the other applications.
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There is nothing in the record, aside from applicent's
allegations, pertaining to the significance or scope of the legal
requirements in the several states in conrection with the sale of
public utility bonds or other securities. There is n¢ evidence on
the comparative cost of bond money to this applicant or to other
utilities in so for as such ¢oet is influenced by various franchise
torms or conditions. The Commission’s staff did not investigate and
report on the facts in these zmatters nor was any evidence presented
froft eny other source. To us it seoems that this argument in favor
of tho granting of the particular and limited cortificates asked
for must, on ¢lose imspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by spplicant
in the foregoing quotation, clearly require operating franchises
or certificates and not merely franchises authorizing the occupency |
of streets or roadz. The New York law, us cited by applicent, reads
that "such corporation shull have ull franchises necessary to gperate
in territory im which ot least severty-five (75) per centum of its
gross income i5 oarned ¥wwwwe"  (emphusis supplied).

We conclude, upon the record as i%t stands, that these applica-
tions should either be dismitsed or recpened znd consolidated into one
proceeding so that an opportunity may te given to applicent for 3ub-
mission of new and additional evidence, and that an independent in-
vestigation be made by ow own staff on the items in question.

As to (3)3 The order in the majority decision No. 34488 reads,
in port, "IT IS ORDZRED thot Pacific Gas and Electric Company be and it
is hereby granted a certificate to oxercise the rights and privileges
granted by tho County of Butte, by Ordinance No. 349, adopted January 12,
1938, within such parts or portionc of said County &5 are now served by
it or as hereafter muy be served by it through extensions of its existing
system made in the ordinery course of business &s contemplated by Section

50(a) of the Public Utilities Act;"
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Similar langunge is used in the orders pertaining to the other appli-
cotions of this series. The important question, we think, is: does

the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood tkat the counties have no authority over cperation

and service, or are thece Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each spplicution is to be for a certificate
limited to the approval of the county franchise or for the much broader
operating and service certificate. Former Commissioner Wakefield, &s

we heve seid, repeatedly raised tke same question in these proceedingse
The majority continues in its refussl to meot and decide that basic issue.
They profer the embiguous language of thoir order. Thoy are satisfied

to leave to the utility tro interprotation of whether the order means
the ons thing or the other.

We are told that this Commicsion's orders must be strictly con-
strued and that the order here mede does not specifically grant operating
and service rights. This might clso be inferred from the language in the
mejority opinion reading as follows (Decision No. 34488, peges 4 and 5)1

"However, it 1o further declared in psragraph (b) of

Section 50 that no utility shall 'exercise any right or privilege
under any franchise’ obtuined after March 23, 1912, ‘without

first having obtained from the Commigsion & certificete thet
public convonienco tnd necessity require the exercise of such
right and privilege.' No oxozption lrom this requiroement is

givon to tny utility. 3Zoch must apply to the Commission for &
cortificate to exerciszo each new franchise obtained, whether or rot
the rights clready secured to it may be equelly extensive with

the rights ond privileges expressed in the new frenchise gront.”

And further, (pages 5 and 6 of the same decision)s

"Ecch of those cortificatos is curefully phrased to soy that pub-
1ic convenience cnd necessity require no more than that gpplicant Yo
pormittied to exorcise the newly acquired franchiso to the oxtent of
focilities oxisting todcy tnd as herecfier sxptnded in the ordinary
course of businmess to comtiguous arocc. It follows, therefore, thut
the certificate here given is not oge piriicle dbrouder than the
cpplicont mey rightfully demond by virtue of the provisions con=
toined in Section 50 of the Public Utilities Act."




. .

But, in its order in decision No. 34488,.in condition No. 2,
the majority stipulates

"2. That, except upon furither cértificate of this Commission
first obtained, Applicant shall not exercise such frenchise for the
purpose of supplying electricity within those parts or portions. of
said County now being served by the City of Biggs or the City of
Gridleys;"” )

This exception, it will be noted, refers to the exercise of

such franchise "for the purpose of supplying electricity." 'We think -

that thQS‘l&nguago ooy cortainly be construed as pormittiﬁg tﬁo supply-
ing of-eiectricity outside of the restricted area.

The majority opinion presents the matter as one of simple
principle and procedure and as well sottled by uniform Commission practice

and 2 leng line of decisions by this Commission. 3/

3/ The majority opinion in Decision No. 34483 reads, in part, as followss

“To ug, it would appear almost self-evident that the requested
authorization should be granted. TYet, in a former proceeding, in-
voling & similar franchise issuod 4o the said utility by the County
of Mendocino, a dissent was voiced to our Decision No. 33946 rendered
theroin. And we might as well Zrarkly acknowledge a present diver-
gence of opinion among the mombders of tho Commission. Fourteen like
applications, which have boen undcr considerstion for some time, are
being docided concurreatly witk *lic application. In view of the cir-
cumstances indicsted, we feel imrolled %o incorporate within the
decision of one of such proceedings a clesr statement of the reasons
prompting our action with respect to the entire series.

"This Commission has so many times considered utility applice-
tions arising under Section 50 of the Public Utilities Act, and hes
g0 consistently followed the principles and procodure originally
enuncitted, that there would seem to be little if any oceasion for
an extended re-statoment tihereof in this instance.

"Franchises issued o electric and gas utilities dy county -
authorities are granted in accerdence with the powers given them by
law, powers which the counties possecsed long before March 23, 1912,
the effective date of the Public Utilities Act as first onacted, and
povers which were expressly reserved 10 them thereafter. Paragreph
(e) of Section 50 explicitly so declarus. So the Commission may
neithor approve nor disapprove the action taken by the fourteen
counties which have issued new f{runchisoes <o.the applicant horein.
However, because it is provided in paragpmph. (b) of the same section
that & utility shall obtain from the CommXsgion a certificate of pub-
lic convenience and necessity for +ho -exdricise of each franchise
obtained, the question has been raised whqi@er’the Commission prop=
erly exercises the authority thus committes to ite

"We =re convinced that there has boon neither misconstruction of
these provisions of the Act nor any abuse «f the suthority thereby




A careful reading of these guoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues ip these
cages and that its deciszions are éontrary 10 the record in every one of these

applications. It is erroneous to characterize the present applications

3/ (continued)
"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and spplication of those provisions
over ull the years.

"The rights vested in public utilities in existonce on March
23, 1912, are quite clearly oxprassed in the comstitutional and
statutory changes of that time. And these must be reed in the
light of contemporary judicicl decisions. OFf the many procesdings
firat coming before the Cozmission, arising under tho several sub-
divisions of Soction 50, those involving the oxtent of the rights
secured to utilities existing on that dute predominuted. There were
many others involving the proposed entrunce of & now oporator into
the utility fiold. Those of the first group predominated becauso
the Commission wus thon culled upon to dotermine whether ecch oxist-
ing or contemplatod utility ontorprisco hud in fact qualified itsolf
s of that dute for the protectior which the law expressly gave to
those which hed met the required specificationg. The proescribed con-
diticns were thtt the utility syster be either setuslly comstructed
or & comstruction progrim undertoken in good faith by virtue of ¢
fronchise previously obtcined. The protection cecorded to & wtility
vhich could thus qualify ic clewrly omough expressed in Section 50
itself. It is the right to continue in business und to expind that
business to the extent set forth in subdivision (&), nemely, to expand
its wtility facilities into erezs contiguous to that already served,
orovided only thet such oxpunsion be made iz the ordinary course of
business and not result in tie invesion of & field occupied by another
wtility of like character. That was a right secuwred to the utility
vithout limit as to time, ond witiout obligoctionte secure any further
grant of cuthority from the stute, except that c¢ities cnd counties
might continue 0 exercise their power to exzct fronchises for the
occupancy of their streets cnd highwoys. = #* % % % % % & & % & % %

"All of the county franchises which cre now before the Commis-
sion for comsideration must Ye cecepted os lawfully granted. It
must be acknowledged tlso that im 2ll these counties the upplicant
has, by itself or its predecessors, perfected its right to engrge
in the electric utility business. Sore of such righis were per-
fected by operctions begun before 1912, and some by certificates
therecfter issued by the Commission itself. True, there mey not
now be distribution facilities existing throughout each county.

But the Comxission is not issuing o certificate to the effect that
public convenience end necesaity require tre extension of appli-
cant's facilities and zervice througnout the entire county. Nor
did it do co in the Mendocine decision. ZEach of these certificates
iz carefully phrased to say-that public convenience snd necessity
require no more than that applicant be pormitted to exercise the
rewly scquired franchise to the extent of facilities existing today
and as hereafter expanded in the ordiuary course of business to con-
tiguous ereas. It follows, therefore, that the certificate here
giver it not one particle brosder than the epplicant may rightfully
demand by virtue of the provisions conteined in Section 50 of the
Public Utilities Act. "
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as similar to or indistinguiskable from the many Section 50 proceed-
ings before this Commiesion in the past. Reviewing past applications
and decisions of this character, we have been unable to find any,

apart from this recent series of epplicetions by this spplicant,
wherein the cpecification appears tiet opersting and service rights

and privileges are not needed and apparently not wanted. In all of

the applicutions we have found the applicunts kzve been concerned not
merely with a certificate by this Commission approving limited county

or city franchise grants. On the contrery, such applicenis have been
concornod with the securing of & gramt of operating and service rights
out of the exclusive authority of this Commission. And this, we ere
saticfied, is not & theoreticel or meaningless differentiution or dis-
tinction. It is, we think, one of the conirolling metters in such cnses.
The refusel of the mejority to recognize this essenticl difference must,
of necessity, result im erroneous cnd unlewful decisions.

The mzjority epperently does not question the correctness of

the allegation that applicant is in present possession of all necessar9

oporsting and service rights "without limit &s to time ond without obliga-
tion 10 Secure cny further grant of autherity from the state, except that
cities and counties might continue to exercise their power 1o exact fren-

chises for the occuporcy of their streets and highweys."™  The majordty

seys: "It must bo acknowledged clso that in all these countios the ap-
plicant hes, by itself or its predecessors, perfected its right to engege

‘in the electric utility business.”

3/ (continued)

"It connot justly be held, therefore,thot in such opplicetions
25 this the Commission improperly grents o blanket certificate
covering an entire county, cnd tact no frotual besis exists for the
finding mede thut public convenience cnd necessity 3o require. This
phrcse hes no precise meining, but nust bo viewed in the light of
its statutory setting. The Commission makes its finding of public
convenience uznd necossity bectuse this is the roquisite finding
imposed by tho statute in il such ctses. The more fuet that such
finding io mede does not connote that some genorous diseretioncry
gront hes been conferred upon the utility. The cpplicant utility
nas been given no more than the law contemplotes thuot it recoive.
In owr opinion, on the bacis of the record in these applicctions,
we hove no legal right to do otherwise.”
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We think this is taking altogether too much for granfed. The
record, beyond applicant's allegations, by no means substantiates these
assumptions. The so-called constitutionel grants referred to by the ma-
jority have not been proven so gweeping and all embracing as to relieve
8 utility from all "obligestion to secure any further grant or authority
from the state."” In several of this sories of applications by this
applicant, testimony wes given that there is somo question as t¢ what
the constitutiomcl franchise reclly covers and thet, if it merely covers
1ighting service, only o part of the wtility's cperations and service
would rest secure.

Equally unsupported by the evidence and unsound are the
majority pronouncements thut "the certificate here given is not one
part;cle brosder than the cpplicent mey rightfully demand” and that "Tho
epplicent utility hes boeer given no mere then the low contomplates thot
it receive.”

Vie agree thot o county or 2 city, within the limits of their
authority, may grant or refuse to grant utility frunchises. We deny
that this Commission, when such o city or county franchise is grented,
thereupon has no choice but to zpprove in toto. The atate's political
subdivision, county or city, mcy oxercise its limited powers withln the
low goverming its cuthority. This Commission, scting within its powers,
ney grent or withhold certificates of public convendience end necessity
and moy cttach to them its own torms ond conditions cs to tine, terri-
torisl extent and othoer mettors o5 the public interest muy dictoto and
the record substantiate.

As to (4)s  According to the record, there are now outstanding
2nd in effect numerous county and city franchises with various terms and
conditions granted partly prior to 2nd partly subsequent to the enactment
of the Public Utilities Act. There are also outstending many orders of
this Commission granting certificates of public convenience and necessity

either corresponding to or supplementing ¢ity and county franchises.
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Such franchises are usually, though not zlways, fixed term grants, while
this Commission's operating and service certificates usually are indeterm-
inate as to time. Prior to the enactment of the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and rates. Tho Public Utilities Act divested the
counties and cities of authority over such matters and placed such auth-
ority in this Commission. In some instances the granting of new county
and ¢ity franchigses is made conditioned upon the cancellation or swrrender
of prior franchises; in other caszses there is no such condition. We think
& consistent and non-discrimirnatory policy and practice should be adopted
by this Commission in the granting of its certificates. New certificates

of public convenience und necessity should be granted on condition thet

(a) prior and conflicting certificates be surrerndered
and cancelled;

certificatos granted by this Commission should,
except in extraordinary cases, be indeterminate
in duwration and not for fixed terms;

the Commission should not indirectly, or by implica=-
tion, approve or ratify or make lawful zny condition
in any ¢ity or county franchise when it appears that
the imposition of such condition is waleowful and be-
yond the authority of such city or county. 4/

4/ In Application No. 22216 the frenchise granted by the Supervisers of
Butte County (Ordinence 349) conteins the following clzuses:

"Section 1. The right, privilege and franchise of erecting,
constructing and maintaining electric lines consisting of poles
or other suitable siructures and wires, crossarms and other ap=-
pliances installed thereon, including wires for the private
telephone and telegriph purposes of the gruntee, in so many and
in such parts of the public highwoys, streots, rouds and places
of stid County of Butte as the gruntee of said right, privilege
cnd franchise moy from time to time olect to use for the purposes
hereinafter specified, cnd of using such electric lines for the
purpose of tramsmitting, conveying, distributing and supplying
electricity to the public for light, heat, power znd 211 lawful

oces, are hereby granted, by said County of Butte, to Pacific
Gas and Electric Compeny, its succesaocrs ond 4ssignsececescesene

"Section 8. The seid right, privilege tnd frenchise cre granted
under cnd pursucnt to the provisions of the laws of the Stete of
Colifornic which relctes to 4he grunting of rights, privileges and
franchises by countiesz." (Emphaosis ours). We think the county hes
ro cuthority to grant the ¢perating und use rights and privileges re-
ferred to in the ezphasized portion of Section 1, and we bvelieve that
provision of the franchise to be unlawful. The utility mey argue, howe
over, that the implied cccoptonce and approval by the Commission in its
docision cnd order of the entire county frenchise, including the unlow-
ful portion, constitutes o granting of cn operating and service
certificate.
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As tq (5)s Applicant in these proceedings, we have shown,
asks for orders from this Commission granting “a certificate declaring
thet the present and future public convenience and necessity require, and
will require, the exercise by it of tke right, privilege and f{ranchice
grented by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of Californis, all as provided for in Section 50(b) of
the Public Utilities Act . of <he State of Celifornia” end is on recoerd
stating it does not ask for nor desire enm opertting or service certificate.
The majority hes issued cortificates that may De construed as granting
rights and privileges much greater than asked for, the difference being
botwoen, in the one cese, the right and privilege t0 occupy city and
county streets and roads, &nd the right cnd privilege, in the othor case,
to carry on the operation of electric or gas utilities for the production,
transmission, distridution and sale to the public of gas or electricity for
light, heat, power and other purposes and the carrying on of & complete
electric or ges utility business. Notwithstending the essential and
for reacking difference between the two kinds of rights end privildges, the
majority does not see fit in the cagec here considered, tnd in similor cases
affecting other utilities, to moke cleur whet kind of o certificate is being
gronted ond cpperontly does not wich to elimincte & deliberate ambiguity in
orders of this mature. Such ambiguity, wo ere convinced, cannot be Jjusti-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is against the public interest. Tre majority has advanced no
rcason why the important issues raised in these proceedings should not bo
considered on their merits and determined on an cdequate record.

Concluding we desire to express our conviction that the pro-

vicions of the Public Utilities Act dealing with certificates of public

convenience and necessity constitute part of the very fpundetion of




public utility regulation. They were 30 oonsidered when the public
wtility low was enacted and during the early yeurs of the Commission's

activity. We think they shoul& rot be taker as & matter of routine at

the present time.




Two of our associates are filing this day (October 21,
1941) the Toregoing stetement purporting to be in support of their
dissent formally noted to the Commission's Decision No, 34488
issued on August 12, 1l9Ll, grarnting Pacific Gas and Electric Com-
pany & certificate to exercise an eleciric franchise odtained
from Butte County, &s well as sixteen other decisions of a similar
nature issued on the same date.

Thnose decisions, of course, have long since become
Tinal, and we would nct now have occasion 10 meke any comment
upon the statement being filed by our assoclates were 1t not for
the very declded misstatement of fect which they make in support
of their contentions. Our Decision No. 34488 iIn the Butte County
oetter speaks for itself end reeds ne furiher defense upon our
pert. But, when the dissenters new state that the majority of
the Commission have for more than two yeers refused tie repeated

requests of foramer Commissioner Wekefield for a proper considera-
tion and determinetion of the issucs involved, implying that such
former Commissioner hed recommended the denlal or some other dis--

position of all such eppiicetlous, 1t becomes incumbent upon us
to point out the utter falsity of thet stetement,

The fact L5 that during the torm of Mr. Wakefield upon
this Commission he Joined in more than one nunéred declisions
grenting this utility certificates <O exercise city and county
franchise rights, neerly all of which were decisions prepared
wnder his supsrvision. Nineteen of these were certificates euthor-
izing the exercice of county fraonchises. Never, excoept in one
instence, did the Cormission dlsegree wi;h nis recommendation in
eny county franchise decision he prepared, and that was his pro-
posod revised amended opinion and order in respect to Application

No. 217LL involving the Mendocino County franchise, end this
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provosed amonded opinion and order was not submitted by him for
Tinal consideration by the Commission until the nmiddle of
Jenvary, 1941. Ané his recommencdation in this instance, in whiek
the majority of the Commissioners did not join, was not that a
certificate be denled the applicant utility but that the certifi-
cate first issucd as preparced by him be reaffirmed with only
slight modification. At no timo during his term of office did

he present any propesal for the disposition in one way or another
of any of theo applications herein involved, although all had

been assigned to him and many of them hed been ready for decision
for more than two years. The implication nmude by the two dis-
senters that the Commission feiled to give full consideration

and thorough discussion on the issues involved in 2 multitude

of like frenchlse mattors coming beforc it, during the past two
yeers or at any time, is sizmply untruc. The raferences mede by
the two disgentors to ccrtcin memoranda seemingly propared by
the former Commissioner aid thom Little in thelr contention

when those statements are viewad in the light of what the record
shows t0 have becn thet Commiscionur's recl ection. And such
rrivate memorande are not, ¢of courss, part of the record in any

of thcse proceedings.

0CT 21 1941
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The majority nemberc of the Comnission have iade tle allegation
that the statements contained in our dissenting opindon concernin: the atti-
tude of former Conmissioner Waltefield tovard the dssuance of certilicates
in the Pacific Gas end Dleetric Company Ifranchise cases arc Jalse. This
charge of falselicod iz apparently based upon & technical contention that

“r

the various memoranda prepered Ly fommer Cormlssioner Waliefield, and re-

ferred to in owr dissenting opinion, are not prowerly & poxrt of the Com-
rissiont's official record in these procecdings.

The question of veracily is not at iusue. It ds o fact that all
of the memoranda quoted in our dissent were adritiedly writien by Commiszsoioner
Wakellcld and submitted by llm in some instances for the consideration ol the
Commission Ltsell ond in others for the considerction of the Commission's
legal and tecimical stalls, who are the expert advisers of the Commissioners
in all such matters. The mere fact “hct the nuejority members of the Commission
did not sece fit to allow all of these nemoranda to be included in the onficiul
{iles of these procecdings cimply strengiliens owr belied thot the majority
have failed to glve prover consiceration to the important guestions raised
by Com.issioner VWakerield and br us.

It is our ecarnest beliel tiat the persistent refusal of +Lhe majorit
to permit thelr decisions to <deal vith the all important question wiietiier
operating rights are or «¢rec not conferred Ly the certificates of public con-
vendence and necessity gronted to the Pacific Gas and Electric Compuny in-
evitably tends to nullify the spirit and the intent of the Public Utilities
Act,

In the record and in repeated conferences with the Commission
the attorneys for tho Pacific Gas and IZlectric Company aave asserted taat
the company does not deszire or recuire in those cases any sront of opera-
ting r*mu 5 from tihls Commiiszion. Recent lv one of tiae attorneys lor the
company, in a hearin; before the Comrission, stated it 25 ids opinion that
als compiny dld not need any certificates (o operate in the cities and
counties involved. Tiulc question, he added, could only be deterwined finally

by the courts.
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e disagree profowndly with thisinterpretation of the Public

Utilities Act by the attorney for the company, and with the acoulescence

of the majority members of the Commizsion in thds contention, and we
earnestly hope that an early determinction by the courts ol +this importunt

issue may be had.
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