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BEFORE THE RAIIROAD COMMISSION OF THE STATE OF CALIFORNIA

In tho matter of the application of
PACIFIC GAS AND ELECTIRIC COMPAXY,

a corporation, for an order oI the
Railroad Commission of the State of
Californis, granting to applicant

a certificate of public convenience
and necessity, to oxercise the right,
privilege apd Irenchise granted to
applicant by Ordinance No. 223 of the
Board of Supervisors of tie County of
Plumas, State of California.

Application No. 22218

el s e e N M NS e Ml e N N

R. W. DuVal, Attorney, for Applicant.

witliam M, Macmillan, District Attormey, Oy
M. C. Kerr, Deputy District Attormey,
for the County of Plumas.

Cecil J. McIntyre, Zor Indian Valley Light
and Power Company.

.

BY TEE COMMSSION: .

Pacific Gas and Electric Company bas applied for authority under
Section S0(b) of the Public Utilities Act %o exercise an electric Iranchise

granted it by the County of Plumas.

Tois frapchise is for a term of Lfifty (50) years and provides that

during said term the grantee shall pay to tke County of Plumas two per cent
(2%) of 1%s gross receipts arising Irom the use, oyeratiocn, or pogsession
thereof.

Applicant or its predecessors rave been distriduting electric energy
within this county for many years. There are other utility services in and
about tho towns of Greenville, Chester and Portola, arnd a rural cooperative
sexvico in the eastern portion of tle county near QUIZCY. Applicart bas stipu-

1a%ed that it will not exercise the f{ranchise withim the areas veoizg served by
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suck other utilities.

It has also stipulated that 2o value will de claimed for the franchise,
1f granted, in excess of the actual cost thereof, which cost, exclusive of the
fee of fifty dollars (250) paid this Commission at the time of filing this
application, consists of twenty-five dollars ($25) paid tke county for the
franchise and forty-oight dollars and thirty-one cents ($48.31) paid for pub-
lication.

The Corxmissior is of the opinion that the requested certificate skould
ve granted, subject to the stipulations given and the further restriction usually
imposed limiting line extensions to contiguous areas when made in accordance with

Appiicant's ordinary customer extension rules.
CRDER

A public hearing baving been bad upon the above-entitled application

of Pacific Gas and Efdctiic Cofpany, and the matter considered, and
It appearing and being found as a fact that public convenlence and
recessity so require, it is ordered that Pacific Ges and Electric Company be

and it is hereby granted a certificate to exercise the rigbts and privileges

granted by the County of Plumas, by Ordinance No. 223, adopted Decembder 6, 1937,

within such parts or portioms of said county as are now served by 1t or as here~
after may be served by it through extensions of its existing systexm made in the
ordinary course of business as contemplated by Section 30(a) of the Public Ttil-
ities Act, provided, furtker, that this certificate shall be sudbject to the

following cornditions:
1. That extensions of Applicant's electric distribution lines in said

Sounty of Plumas may be zade only in accordance with such applicable rule or
rules as may be prescribed or approved by the Commission and in effect at the
Time covering sSuck extensions, or in accordance with amy general or special -

authority granted by the Commission;




2. That, except upon furtber certificate of this Commigsion first
obtained, Applicant shall not exercise suck franchise for the purpese of
supplying electricity in those parts or portions of said county now deing
sorved by Indian Valley Light axd Power Company, California~Pacific Utllitles
Conpany, and Sierra Pacific Power Company;

3, That the Comrission may hereafter, by appropriate proceeding and
order, limit the authority hereir granted to Applicant as o any territory
within said county not then deing served by it; and

4. That no claim of value for such franchise or the authority berein
granted in excess of the actual ¢ost thereol stall ever be made by grantoee, its
successors, or assigns, before this Cormissior or before any court or other
public body.

The effective date of this Order shall be the twentieth day fronm and

aftar the date hereolfl.

Dated at e Piaegemey » Colifornia, this day or/ﬁay-n‘n.
A
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DISSENTING OPINION

We dissent from the majority decisions in the following seventeen
(17) Section 50 certificate epplications, &ll filed by Pacific Ges and

Electric Company, viz:

Decision No. Application No.

34488 22216  (electric service irn Butte County),
34496 22217 (ges service in Butte County),

344595 22218 (eloctric service in Plumas County),
34497 22379 (electric service in Yolo County),
34498 22440 {electric service in Nepa County),
34499 22458 (electric service in Sutter County),

36503 22642 (electric service in Frosme County),

34502 22712 (gas service in Sutter County),
34501 22726 {olectric service in Merced County) ,

34504 22733 (electric service in Santa Barbara Cownty),

34500 22751 (electric service in ladera County),
34489 23083 (electric service in Kings Cauntyy,

34490 23142 (electric service in Teheme County),

34491 23154 (electric service in Kern County),

34492 23155 (gas service in Kora County),

34493 23435 (eloctric service in San Luis Obispo County),
34494 23442 (olectric service in Mariposa Couwaty) .

Although the facts, circumstances snd issues are not in all
respocts cimilar in emch of these seventeen (17) proceedings, the maejority
decisions meke no distinctions ond the same form of order appesrs in each
case. We may, therefore, summcrize our dissent and apply it to sach of the
seventesn decisions.

Tre decisions, we think, are erroneous and should be amended in
the following particulers:

(1) The majority hes failed to give consideration to the con-

trolling issues in these cuses and has refused the repeated

requosts of the presiding Cozmissioner (now resigned) and of

the undersigned Commissioners for proper considerziion ané
determination of such issues, and tho Commission hes failed
to oxercise itc authority lewfully znd properly Znd has nude

its docigions contrary to the record in these proceedings.




(2) The record made in each of tuiese proceedings fails to‘establish
adequate grounds upon which to base findings that certificates of
public convenience ac.necessity should be granted.end it is apperent
that the record in each of tho seventeen (17) applicationé is insuf-
ficient and inadequate in this respect.
(3) The orders granting certificates of public convenience and
necessity are ambiguous und uncertain in language and effect and
fail to meke definite whether operuting und service certificates are
granted or whether the Commission's grants aro confined to the mere
cortification of county franchises permitting the occupaney of county
roads and highweys, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, hes failed %o
cencel and annul existing prior certificstes, with the result that
there will be outstunding, und upparently simultaneously in effect,
ruzerous certificates and grents conflicting in terms snd conditions
and overlapping in space cnd time.
(5) The granting of certificetes of public convenience and neces=-
sity, which may be construed is conveying operating and service rights
wnd privileges in any of those ceventeen (17) proceedings, is contrary
to applicant's prayers and results in the Commission's meking of grants
to applicunt, Pacific Gus and Electric Company, which that utility
company has not asked for and specifically states it does not need.
A substentiction of the five items summarized tbove is necessary.
As to (1)t ALl of these applications were assigned by the Commis-
sion to Commissioner Wakefield for hewuring and either heard by him or refeme
to examiners of thé Commission for <he teking of testimony. In addition %o
the seventeen (17) applications referred fo ahove, Commissiozer Wakefield
also had assigned to him other similer applicutions made by the came appli~
cant, including Application No. 21744 for an electric certificate in Men-

deoc¢ino Countyga) A more voluminous record wos mude ir the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
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than in any of the other similer applicztions. That record leaves no
doubt of Commisgioner Wekefield's careful consideration of all issues,
facts and testimony in that cese nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, sddressed to the ettorney of the Commission he
said, in psrt:
¥ ode 4 % it seems 10 me that one of three &lternztives is
open %o uss:

"L. To grent o certificate finding that public convenience
and necessity require that epplicent exercise tho franchise graonted,
but pointing out thut this frinchise kes no legal effect, otherwise
than authorizing it to use the streets, and that other authority is
necessary to permit it 10 operate.

"2. To treat the application as an application for certificate
to exerclse the franchise and alse to construwct, maintain and oper-
ate, in which ovent the order could be in substantielly the seame
form &s the present form. I think, however, if we adopt this alterna-
tive, we should point out what we are doing end that we are in effect
granting o certificate under both Sections 50(a) end 50(b).

"3. To deny the cpplications on the ground that by their terms
they seek an cpplication under 50(b); thot the principal evidence
produced in support thereof was the need 1o comply with the cuatern
statutes reguleting the investments of savings banks, etc., and thet
since the franchise and certificete would not meet the requirements
of those statutes that no ctse hos been mede for the issuance of the
certificate. In this cuse the denizl should be without prejudice cnd
perhtps & suggestion mede to <ie company that they should file an
cmended zpplication zsking for ¢ cortificute to construct, meintein
end opereate, s well o5 exercise the franchise.

"I fovor the lost course beocuuse I believe it will not work
cny herdship on the compeny cnd will crecte the least confusion.
In the case of the County of Mendocino ot lecst, they do not need ihe
freachise in order 1o use the roads ot the prosent time, &8s they now
heve o genmercl county fronchise which runs until 1961. No motter how
carofully we worded the order granting the certificate it might soan
become = number and title such as 'Decision No. 32751, a cortificate
of public convenience and necessity to exercise a franchise in Mendo-
¢ino County,' and become considered a cortificate to operate, no matter
how cerefully wo pointed out that such was not intonded.

"Alternative No. 1 is open to the objoction that it does not give
tho compeny whot it wante or needs, and alternpative No. 2, thet it is
giving the company scmething it does not csk for.”

More then & year prior to the dute of the memorandum from

which wo have quoted, Commissiorer Wakefield, on July 27, 1939, addressed

a memorzndum to the Commisaion end asked for a determipmation of savernl
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questions and issues which to him seemed - controlling in these proceedings.

We quotes

"It is my understanding that under the present law, the only
authority remaining in ¢ities and counties pertinent to this discus-
gion is the right to contrel the use of the streets and highways, and
so for as I know, none of the ardinances involve purpert to grant any
othor cuthority than the right to use the streots and highways. * * *
W % % % oo v T4 may bo thut operating rights and tho right 4o
oxerciso franchises to use streets and highways are so interwoven
that this Commisszion cannot meke an order cortifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should =make it ¢lear vhat
is being done, rather than as I think hes been the case in the past
of not clearly passing on the question. If operating rights are
involved, perhaps it should be suggested to the utility that the title
and prayer of its petitions be so worded as to ¢learly indicate this
fact. Notics of hearing has been published in these proceedings,
setting forth the title of tho procecding and tho date of the hearing.
Thero would bo no notice to interested parties from this form of
notice that operating rights were involved. lereover, in my opinioen,
by reading the petition one could not obtair that information.

"I{ is, therofore, my suggestion in this commection that the
orders issusd meke it clear in some appropriate manner thet the
Commission it not passing on oporuting rights in these proceedings,
and stating spocifically that only the right t0 use the streois
and highways whero opercting rights alroady oxist in the utility,
or arc horoeaftor in an appropricte munner acquired, is involvede

II

"The allegetions in Application 21008, relating to qualifying
the epplicant's First and Refunding Mortgege Bonds as legal invest-
ments for savings banks and trust funds is =3 followss

te # #thet the laws of ¢ rnumber of tre stotes of the United
States permit, under definite restrictions, the investment of
savings banks and trust funds in public utility securities;

that the laws of the State of New York, as an exemple, permit
investmorts by suvings banks in the bonds of gas and electric
corporatiens, provided, umong other things, that "such corporsa=
tion shall have =ll frunchisocs necessary to operate in terri-
tory in which ot lecst seventy=-five (75) per centum of its
gross income is ecrned, which frunchises shull either be inde-
termincte pormits or agreements with, or subject to the juris-
diction of a public service commission or other duly constiiuted
regulatory body, or shall extend ai leust five years beyond the
maturity of such bomds."'

"If tho purpose is to comply with & statute which provides 'such
corporation shell have all franchices necessary 1o operate, etce,’
end the franchises merely grunting the right to use the streets

and highways sre the types of franchises intondad, our or&ers gran{-
ing 8 certificate to oxercise the rights and privileges of such
franchises may improve the P. G. & L. Company's position in this

zatter. However, if the position is correct, thai in addition to
naving such a county franchine, it is necessary for tho company

40 heve o certificate from the Commission to opercte (in the absonce
of u constitutiomal franchise obtaired prier to 1911), then little
if anything is cccomplishod in the way of improving the company's
position in <his motter by an order wuthorizing the uso of the
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wfranchise. * % % » % % T think ow duty in the matter will be fully
porformed if we make it clear what we are doing. On the other hand,
if the order is ambiguous, permitiing the representation that operat-
ing rights are granted when only the right to use the streets and
highways is involved, I thirk we should be subject to considerable
eriticism.”

We f£ind then this situation: The presiding Commissioner
(Mr. Wekefield), to whom this lurge number of important cases was
assigned, after hearing some of them and after consideration of the
issues involved, ropectedly, over a period of two years or more, presented
to tho Commisoion certain controlling questions togother with his recommen=
dotions. When Commissioner Wakefield, in March of this year, left the
Commission, the coventeen (17) applications here under comsideration
remained undecided before the Cormission. Decisions were later prepared
and presented for the Commissioners' signatures. The undersigred Commis-
sioners, upon a review of the record, found the conditions as herein re-
ferred to. We Sound the basi:c quesiions raised and presented by Commissioner
Wakefield had been ignored and left undecided, that his recommendations hed
been givern no consideration by the majority and thet the decisions presented
0 us were ambiguous, contrary to the ovidence and, although presumably
granting what applicant sought %o have grunted, mede & grant comirary to
applicant‘s petitions and different und much wider in scope than epplied for
by the utility company. We ere, therefore, unwilling and unable to sign
these decisions.

We asked for further consideration by the Ceamission of the appli-
cations in the light of the record and the presentations made by the pre-
5iding Commicsioner. Before decisions contrary to the record were to be
handed dowm we asked for a re-ussignment of the applications to one or more
Commissioners or for a consolidation of all seventeen (17) proceedings be-
fore the Commissier on banc, when the undetermined and controlling gquestions
might be gone into and o more complote record esteblished.

On Mey 22nd, June 2nd and July 2nd, of this year, Coumissionor

Sachse addrossed memorcndse to the Comuission dealing with the matiers hore
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referred to and making specific requests and recommendations. Commissioner
Havenner verbally mude substantially similar recommendations and requests.
The majority gave no consideratieon to our pressntations and the issues
raised wore not gone into by the Commission.

0f the six Commigsioners who during the last two years have had
these seventeon (17) applicautions before them fof decision, we find there=-
fore three (the prosiding Commissioner in these cuses, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
prosent majority decisionss

Upon %his record, we think that proper snd lawful procedure re-
quires o reopening end consolidation of these seventeen (17) applications
into one proceeding with notice to all parties of the questions at issue,
with & hearing before the entire Commission &nd, thereupon, decisions by an
informed Commission based upon an adequate and complete record.

As to (2)s Applicant ir each of the seventeen (17) applications
alloges and insists that it does not ask for ord does not need certificates
of public convenience and necessity authorizing the operation of its elec-
tric or gas plents and the furnishing of service to its consumers end rate-
payers. Applicent insists it iz ol present in poscession of such rights
(existing certificates and fremchisos are listed in the respective spplica=
tions) cnd does not intend to surrender them in exchange of new operating

and service certificates from tho Comnission. 1/

1/ In Application No. 22216 tho following nllegation sppocrs:

"Applicant and/or its predecessors in interest originally
constructed and subsequenily extended the said electric systea in
the County of Butte and engaged in and conducted the business of
Surnishing end supplying electric zervice in said courty under
and pursuant to the following general county franchises grantoed
to spplicant's predecessors by the Board of Supervisors of the
County of Butte, State of California, namely:




All that applicant asks for in every one of these applications
iz, not for an operating or service certificate but for a certification

of the frenchises granted by the respective counties. 2/

1/ (continued)

Granting

Ordinance No. Adopted Expiring Franchise %ot

159 July 7, July Ty Butte County Electric
Power and Lighting
Company

161 August 10,

August 10, Tube ZElectric Power

Company
Resolution January 10,

Jenvery 10, Oroville Light and

Power Company

Resolution
214

242

281

November 15,
March 10,

Fobruery 15,

June 2,

November 15,
March 10,

February 19,

June 2,

Park Henshaw

S. W. Sutcliffe

Groat Western
Power Company

Great Weostern

Power Company

And further:

"In this cornection applicant alleges thet it now is and for a
number of years last pest has been in possession and ownership, emong
other things, of all necessery rights, permission and authority to con-
struct extensions of its said electric system into any and all parts of
the wnincorporated territory of said County of Butte, not presently
served by another electric public uwtility, and to furnish and swpply
electric energy and service therein for all lawful uses and puwrposes.”

2/ In Application 22216 it is alloged:

"Thet while applicant is in possession and ownership of valid
frenchises of erecting, constructing and mainteining electric lines
in the public highways, streets, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, disiriduting and supplying electricity to the public
for light, heat, power und all lawful purposes, it applied for and
obtained the f{ranchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primerily to ensble applicant
to continue 4o qualify its First and Refumding Morigage Bonds as logal
investments for savings banks and trust fundg; * % * * % % and that
the exercise by yowr applicant of the right, privilege, and franchise
grantod by the afeorementioned Ordinance No. 349 of the Boerd of Super-
visors of the County of Butte (which said franchise expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chisos now possessed and exercised by your applicant and those obtained
and hereaftur to bo obiained, is ecsenmtial to onable applicant 1o s0
gualify its said bonds."

Similer allegations appesr in the other applications.
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The record is conclusive, therafore, on the following pointss

First, applicant insists that it is pow in possession of all nec-
essary operating and sorviqo rights and doesz not decire from this Commission
certificates granting such’rights;

Second, applicant is now in possession of valid county and city
franchises, of various wnexpired terms and granting all necessary rights
for the use and occupancy of county or city streets, roads, and highways;

Third, tho only apparent reccon advanced by eppiicent for the issuance
of a certificete limited to rocd ccouwpancy,us herciofore indicated, iz
stated by applicert es follows:

"o w % % it applied for and obiained the franchise
grented by scid Ordinance No. 349 of the Board of Supervisors
of the County of Butte primerily to encble gpplicant to continue to
qualify its First and Refunding Moriguge 3onds a5 legal invest-

ments for savings banks and trust furde; that the lews of & wumber
of the states of the United Statec permit, under definite restric-
tion3, the investment of sivings barks wnd trust funds in public
wtility securities; that the laws of the State of New York, 2s an
exomple, pormit investmernts by scvings banks in the bonds of goo
and electric corporations provided, among other things, that

'‘such corporation shall khave cll franchisss nocessary to operzte

in territory in which at least zeventy-five (75) per centum of its
gross income is ecrned, which frorckise shail either be indeternmin-
ate permits or agreements with, or rudliect 4o the jurisdiction of ¢
public service commisgion or other duly conciitutsd regulatory body,
or shell extend &t lecst five yeirs beyonrd the maturity of such
bonds * #* % ': thet the statutes 28 ether stutes, such &s
Ponnsylvonic, Connecticut, und Mianegosi, contain substarticlly

the same provision s thut of zhe Luw of the State of New York,
above quoted; thot tho Meescclusetss Bunking Act conteins like
provision, oxcepting that & threo youtr poried instecd of a five

yotr period, boyond tho zmaturity of bonds is specified; that the
most rocent issue of spplicont's First ond Refuncing Mortgage

Bonds matures in the yecr 19663 thut it is deairuble that said

icsuo of bondec, togeither with other issucs of szpplicant's First

and Refunding Mortguge Bonds previously zold, and those which

mey hereafter s sold, should qualifly ss legel investments for
savings banks and trust funds in as mony states of <he United
States as is poescible; that by effocting such purposs, the mmrket
for applicant's bonds is definitely broudered znd applicant is
enabled to dispose of its suid bonds 2t higher prices than would
otherwize bYe obtainable; ir other werde, tiao matier of the legali-~
zation of applicant's bonds as savinge tanks investments has &
definite boaring wpon the cost of money to youwr applicant; that in
order %o qualiflly spplicant’s =zaid last zentioned First and Refunding
Mortgege Bondz as saviags banks invesszents in the State of New York
and cortain other states of the United States, it is e¢gsential that
your applicant possess the roequisite f{=unchises &nd franchisge rights
axtending to the year 1971;"

Similar allogotions appear in the othur applications.
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There is nothing ir the recerd, aside from applicant's
allogations, pertaining to tho significance or scope of the legal
requirements in the several states in conmnection with the sale of
public utility bonds or other socurities. There is no evidence on
the comparative cost of bomd money to this applicent or to other
utilities in so far as such cost iz influenced by various franchise
terms or conditioms. The Commission's staff did not investigate and
raport on the facts in these matiers nor sus any evidence presented
frogt any other sowrce. To us it 3sous that this argument in favor
of tho granting of the particular and linited certificates asked
for must, on ¢lose imspoction, Lose whatever validity it may eppear
0 have. The laws of the State of New Yorx, as cited Ly spplicant

in the foregoing quotation, clearly require operating franchises

or certificates and not merely franchises authorizing the occupeancy

of streets or rouds. The New York law, &s cited by applicant, reads
that "such corporation shall huve ull franchises necessary to gperate
in territory in which at least severty-five (75) per cenmtum of its
gross income i5 earned *Me-x"  (emphrsir supplied).

We conclude, upon the record az 4t stands, that these applica-
tions should either be dismissed or recpeaed and consolidated into one
procesding so that an opportunity may v Ziven 10 applicant for sub-
sisgion of mew and additional evidence, and tazt an independent in-
vestigatior be made by our own siaff on the itexms in question.

As to (3): The order in the xmajority decision No. 34488 reads,
ia part, "IT IS ORDERED that Pacific Gas and Electric Company Yo and it
is hereby grented & certificate to cxerclse the rights and privileges
grented by the County of Butte, by Ordinexnce No. 349, adopted January 12,
1938, within such parts or portions of salid County s are now served by
it or &s hereafter may be served by it through extonsions of its existing
system made in the ordinery course of business as contemploted by Section

50(a) of the Public Utilities Act;"
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Similar language is used in the orders perilaining 1o the other appli-
cations of this series. The important question, we think, is: does
the Commission here authorize merely the oxercise of the limited right
and privilege granted by the counties ir their county franchises, it
being understood trat the counties have no authority over operation
end service, or are these Commigsion certificates also grants of oper-
ating end service rights? We have asked the majority repeatedly to
decide whether their grant in each gpplication is to be for a certificate
limited to the approvel of tho couniy frarchise or for the much broader
operating and service certificate. Former Commissioner Wekefield, as
we have s8id, repeatedly raised tie same guestiorn in these proceedingse
The majority conmtinues in its refusel to meot and decide that basic issue.
They profer the ecmbiguous language of their order. Thoy are satisfied
0 lesve to the utility tho interprotation of whether the order means
the orne thing or the other.

We are told that this Commission®s orders must be strictly con-
strued and that the order here mude does not specifically grant cperating

and service rights. This might also be inferred from the language in the

mejority opinion resding ac follows (Decision No. 34488, poges 4 and 5)s

"However, it is further declared in peragraph (b) of
Section 50 thet no wtility shall 'exorcise any right or privilege
under any frenchise' obtsined cfter March 23, 1912, 'without
first having obtained from the Commission & certificste thet
public convonience end necessity require the oxercise of such
right and privilege.' No exemption from this requireaent is
given to ooy utility. Sach must apply to the Commission for a
cortificete to oxercise each new franchise obtained, whether or not
the rights clready secured to it may be equelly extensive with
the rights end privileges exprecsed in the new frunchise gront."

Anc further, (poges 5 azd 6 of the same decision):

"Erch of these certificetes is curefully phrased to scy that pub-
1ic convenience ond necessity require no more than that applicant be
porzmitted to exorcise the nowly scquired franchise 1o the extert of
facilitios oxisting today znd s kerecftor expconded in the ordinary
course of business to contiguous croas. It follows, therefore, that
the certifictte hore given is not one porticle brosder thon the
epplicant mey rightfully demond by virtue of the provisions con-

 tained in Section 50 of the Public Utilities Act.”




But, in its order in decision No, 34485, in condition No. 2,

the magorzty stipulates

. "2. That, except upon further certificate of thms Cormmiasion
first obtained, Applicant shall not exercise such franchise for the
purpose of supplying eloctricity within those parts or porticns of .
said County now being served by the City of Biggs or the City of
Gridley;"

This oxcoption, it will be noted, rofers to the exercise of
such franchise "for the purpose of supplying electricity." We think
that this language may certainly be construed as permitting the supply=- .
ing of electricity outside of the restricted area.

The majority opinion precents the matter as one of simple

principle and procedure and as well settled by uniform Commission practice

and & long line of decisions by this Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in.part, as follows:

"To us, it would appear almost self=-evident <that the requssted
authorization should be granted. Yot, in a former proceeding, in-
voling a similar franchise issued o the said utility by the County
of Mendocino, a dissent was voised vo our Decision No. 33946 rendered
therein. And we might 2s well frarlly acknowledge & present diver-
gence of opinion zmong the members ¢£ tho Commission. Fourteen like
applications, which have been under consideration for some time, are
boing decided concurrently with %his application. In view of the cir-
cunstances indicated, we feel impoil:d Yo incorporate within the
decision of one of such proceecingc u clear statement of the reasons
prompting our action with respect t: the entire series.

"Zhis Commission has zo many -=iies considered utility applica-
tions arising under Section 50 of ~he Public Utilities Act, and hes
so consistently followed. the principles and procedure originally
enuncizted, that there would seem to be little if any occasion for
an extended re-statement tliereof in this instance.

"Franchises issued to electric and gas utilities by county
authorities are granted in accordarce with the powers glven them by
law, powers which the counties possssed long before March 23, 1912,
the effective date of the Public Uhilities Act as first enacted, and
povers which were expressly reservid. to them thereafter. Paragraph
(e) of Section 50 explicitly so.declares. So the Cormission may
neither approve nor disapprove the tction taken by the fourteen
counties which have issued new fraachises to the applicant horein.
However, because it is provided in ;-wragreph (b) of the same section
that a utility shell obtain f{rom twn Cormission & certificate of pub-
lic convenience and necessity for Ll oxorcise of each franchise
obtained, the gquestion has been raived whether the Commission prop~
orly exorcises the suthority thus cemmitted to ite

"We are convinced that there acr beer neither misconstruction of
those provisions of the Act nor ary abuse of the authority thereby

“ll-
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A careful reading of these quoted portions of the maejority
opinion, and indeed of the entire cpinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues in these
cazes and that its decisions are contrary 1o the record in every one of thesze

applicstions. It is erroneous to characterize the present applications

3/ (continued)

"vested in the Commiscion. We are sunported in such conviction by the
Commicsion's uniform interprototion and spplication of those provisions
over ull the years. :

“The rightc vested iz public utilities in existence on March
23, 1912, are gquite closzrly oxpressud in the constitutional and
statutory changes of that timo. A:d these must be read in the
light of contemporary judicicl decivioas. Of tho many proceedings
first coming before thoe Commicsion, erising under the sgeveral gsub-
divisions of Soction 50, those involving the oxtent of tho rights
secured to utilities existing om ithet duto predominzted. There were
many others involving the proposed cntrunce of & new operator into
the utility fiold. Those of tho first grow predominated becauso
the Commission was tiaon cclled upon to dotermine whethor oach oxist-
ing or contemplatod utility entorprise hud in fact qualified itself
as of thet dute for the protection which the luw expressly gave to
those which hed met the required specifications. The prescribed con-
ditions were that the utility system be either actually consiructed
or & construction program wndertsken in goed faith by virtue of 2
frenchise previously obtuined. The -wrotection nccorded to = utility
vhich could thus quelify is clewrly onmough expressed in Section 50
itself. It is the right to continuo in business end to expund thot
buciness to the extent sot forth im subdivision (2), namely, to expand
its utility facilities into srecs contiguous to that already served,
provided only tktt such expunzion be smude in the ordinary course of
business end not result in the invusion of & field occupied by another
utility of like character. Thnt won 2 right secwred to the utility
without limit os to time, and witiout obligttionto secure tny further
grant of zuthority from the stute, oxéopt thot cities and counties
might continue to oxercise their power 0 exact fronchises for the
occupency of their streets ond Rigiwags. = * % * % # % > ¥ % * % &

"All of the county franchisez whick aroe now before the Cormis-
sion for consideration must be accepted s lawfully granted. It
must be acknowledged also that in all these counties the applicant
hos, by itself or its predecessoers, pérfecied its right to ongage
in the electric utility business. Some of such rights were per-
focted by operations begun before 1912, und some by certificates
therecftor issued by the Commissior imcelf. True, there may not
now be distribution facilities existimg throughout each county.

But the Cormiszsion is not issuing 2 certificete to the effect that
public convenience cnd necessity regufre the extensien of appli-
cant's facilities and zervice throughout the entire cownty. Nor
¢id it do so in the Mendocino decisiom. Each of these certificates
iz carefully phrased t¢ say that public convenience and necessity
require no more than that applicant be¢ permitted to exercise the
newly acquired franchice to the extent of facilities existing today
and as hereefter expended in the ordigpury course of dusiness to con-
tiguous ereas. It follows, therefore, that the certificato hore
given i not ome perticle broader tlawm the applicant may rightfully
demard by virtue of the provisions contained in Section 50 of the
Public Utilities Act.

-12=
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as similar to or indistinguishable from the many Section 50 proceed-
ings before this Commission in the past. Reviewing pust applications
ond decisions of this choracter, we have been unable to find any,
apart from this recent series of epplicetions by this applicaat,
wherein the specification appears that operating and service righis
and privileges sare not neoded and apparently not wanted. In all of
the applicutions we have found the applicunts have beon concerned not
merely with o certificate by this Commission approving limited county
or city fronchise grants. On the contrary, such spplicents have been
concorned with the securing of & grunt of opersting und service rights
out of the exclusive autherity of this Commission. And this, we are
satisfied, is not & theoresicel or meaningless differentiction or dis-
tinction. It is, we think, cne of the conir&lling metters in such cases.
The rofusel of the mejority Vo recognize this essenticl difference must,
of necessity, result in erroneous and unlawful decisions.

The mojority eppesently does not question the correctness of
the cllegation that spplicent is in present possession of all necessary

operating ond service rights "withous limit @8 to time and without obliga=-

tion to secure any further grant of authority from the state, oxcept that

cities and counties might comtinue %o exercise their power to exact fran-

chiges for the occuptncy of their streets snd highweys." The mejority
says: "It must be acknowledged zliso that in all these counties the ap-

plicent hes, by itself or its prececessors, perfected its right to engege

in the electric utility business.”

3/ (continued)

"4 connot justly be held, therefore,that in such cpplicctions
a8 this the Commission improperly grants & blanket certificate
covering cn ertire county, &nd thet no fretunl beosis exists for the
finding mede that pudblic convenience znd nocessity so require. This
prrcse has no precise memning, but must bo viewed in the light of
its statutory setting. The Commission mokes its finding of public
convenience =nd necessity beccuse this is the requisite finding
imposed by the statute inm all such ctses. Tho mers fret that such
finding is mede does not connote thot some gonorous discretioncry
gront hes been conferred upon the utility. The spplicunt utility
nas been giver no more thon the law contemplates that it receive.
In our opinion, on the bcsis of the record in these applications,
we heve no legnl right to do otherwise.”

-l3-
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We think this is taking altogether %oo much for granted. The
record, beyond applicant's ellegations, by no means substantiates these
assunptions. The so-called comstitutionel grants referred to by the ma~
jority have not been proven so sweeping and all embracing as %o relieve
a utility from all "obligation to secure any further grant or ;uthority
from the state.” In severzl of this sories of applications by this
applicant, testirony wes given that there is some question as to what
the constitutionscl franchigse reslly covers and that, if it merely covers
lighting service, only & part of the utility's operaztions and service
would rest secure.

Equally wnsupported by the evidence and unsound ere the
mejority pronouncements thct "the certificate here given is not one
particle broader then the zpplicant may rightfully demand" znd thet "The
spplicont utility has been given no more then the low contemplotes that
it receive."

Ve cgree thot o county or o city, within the limits of their
cuthority, may grant or refuse to grant wtility fronchises. We deny
that this Commission, when such r city or county fronchise is gronted,
thereupon hts no choice but to cpprove in toto. The state's political
subdivision, courty or city, mty exercise its limited pewers withln the
low governing its authority. This Commission, acting within its powers,
mey grent or withhold certificctes of public convenience cnd nocessity
cnd moy ottoch to them its own terms cnd conditions ce to time, terri-
torisl extent and other metters cs the public interest mxy dictote and
the rocord substantiate.

As to (4)s  According to the record, there ars now outstanding
end in effect mumerous county and city franchises with varicus terms and
conditions granted partly prior to and partly subsequent to the enaciment
of the Public Utilities Act. There are also outstanding many orders of
this Commission granting certificates of public convenience and necessity

aither corresponding to or supplementing city and county franchises.

~l4~
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Such franchises are usually, though not slways, fixed term grants, while
this Commission's operating and service certificates usually are indeterm=-
inate as to time. Prior to the enmctmernt of the Public Utilities Act,
county and city franchises often contain;d lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such ﬁ&tters and placed such cuth-
ority in this Commission. Ir some insténces the granting of new county
and city franchises is made conditioned upon the cancellation or surrender
of prior franchises; in other cases there is no such condition. We think
& consistent and non-discriminatory policy and practice should be adopted
by this Commission in the granting of ita certificates. New certificates

of public convenience and necessity should be granted on condition thet

(a) prior and conflicting certificates be surrendered
and cancelled;

(b) cortificates granted by this Commissior should,
excopt 4in extraordinary cases, be indeterminate

in duretion and not for fixed terms;

the Commission should not imdirectly, or by implicae-

tion, approve or retify or make lawful any condition
in way city or county franchise whon it appears that
tho imposition of such condition is unlewful and de-

yond the authority of such city or county. 4/

4/ In Applicetion No. 22216 tke franchise granted by the Swupervisors of
Butte County (Ordinence 349) conteins the following cleuses:

*Section 1. The right, privilege and frunchise of erecting,
constructing and meintzining electric lines consisting of poles
or other suitable structures and wires, crossarms and other ap-
pliances installed thereon, including wires for the private
telephone and telegroph purposes of the grantee, in 350 many and
in such perts of the pudlic highweys, streets, roads and places
of suid County of Butte us the gruntee of sald right, privilege
crd franchise mey from time to itime elect 10 use for the purposos
hereinafter specified, cnd of using such electric lines for the
purpose of tronsmitting, conveying, distributing end supplying
electricity to trhe public for licht, heat, power snd £ll luwful

oces, ore herehy grented, by scid County of Butte, to Pacific
Gas cnd Electric Company, it3 successors tnd &sSSiglse"eceesescnsns

"Section 8. Tho said right, privilege cnd fronckise cre granted
wnder znd »ursunat to the provisions of the lcws of the State of
Czlifornic which relete:s to the gronting of rights, privileges cnd
fronchises by counties.” (Emphacis ours). Wo think the county has
no cuthority to grant the operuting und use rights and privileges re-
ferred to in the ezphusized portior of Section 1, and we believe that
provision of the franchise to be unlewful. The utility mey argue, how-
ever, thot the implied ucceptance and spprovel by the Commission in its
docision cnd order of the entire county franchise, including the unlow-
ful portion, constitutes o granting of an opercting znd service
cortificute.
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s to (9)s Applicent in these proceedings, we have shown,

asks for orders frem this Commission granting "a certificate declaring
that the present and future public convenience and necessity require, and
will require, the exercise by it of the right, privilege end franchise
granted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of California, all as provided for in Section 50(d) of
the Public Utilities Act of the State of Califernia” and is oﬁ record
stating it does not ask for nor desire &n opurating or sorvice cortificate.
The majority hzs issued certificates thtt may be construsd es granting
rights and privileges much greater than asked for, the difference being
botween, in the one case, the right and privilege to occupy city and
county streets and roads, and the right and priviloge, in the othor case,
to carry on the operction of electric or gas utilities for the production,
tronsmission, distribution and sale to the public of gas or electricity for
light, heat, power znd other purposes and the carrying on of & complete
electric or gas utility business. Notwithstending the ossonti&l'and
for resching difference between the two kinds of rights and privileges, the
mojority does not see fit in the cuses here considered, cnd in similar cases
affecting other utilities, to make cleer what kind of o certificate is being
gronted and cpporently does not wish to elimincte o deliberate ambiguity in
orders of this nature. Such ambiguity, we sre convinced, cannot be jusii-
fied in view of the langunge of Section 50 of the Public Utilitles Act and
obviously is ageinst the public interest. The majority has edvanced no
reason why the important issues raised in these proceedings should not be
considered on their merits and determined on an adequate record.

Concluding wo desire to express our conviction that the pro-
visions of the Public Utilitios Act dealing with. certificates of public

convenience and necessity constitute part of the very foundation of




.‘.

public utility reguleation. They were 80 copsidered when the public
utility law was enacted and during the early yeurs of the Commission's

activity. We think they should not be taken as a ratter of routine at

4he present timee.
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Two of our associates are filing this day (October 21,

19L1) the Tforegoing stetement purporting to e in support of their
dissent formally noted to the Commission's Decision No. 3LLES
1ssued on August 12, 1941, greatving Pecific Gas and Ilectric Com-
pany a certificate to exerclse an electric franchise obtained
from Butte County, as well as sixteen other decisions of & similar
nature issued on the cane date.

Those decisions, of ccurse, have long since become
finel, and we would nct now have occasion to meke any comment
upor the statement being filed by our assoclates were 1t not for
the very declded misstavement of fact which they make in support
of thelr coatentions. Our Decision No. 34488 in the Butte County
matter speaks for itself and needs no further defense upon our
part. But, when the dissonters now stete that tke majority of
the Coxmission have for more than two years refused the repeated

requesss of former Commissioner Wakefield for a proper considera-
tion and determination of the issues involved, implying that such
former Commicsioner hed recomuiended the denlal or some other dlis-
position of all such applications, it becomes incumbent upon us
to point out the uster falsity of that statement.

The fact is that during the term of ilr. vakefield upon
this Commission he jeined in more then oue hundred decisions
granting this utilicy certifticates to exercise city and county
sranchise rights, neerly all of which wero decisisns prepared
uznder kis supervision. XNinetecon of these were certificates author-
1zing the exercise ol cownly +eanchises. Never, except in one
{instence, 4id the Commission dlsagree with his recommendation in
eny county franchise decision ne prepared, and that was his prq—
poscd revised amexnded opinion and ordexr in respect to Application

No. 217.LL involving the Mendocino County rranchise, and this

-'1:~.,




proposcd amended opinion and order was not submitted by hinm for
Tinel consideration by the Commission until the middle of
Jenuvary, 1941. And his recommendation irn this instance, in which
the majority of the Commissiorners did not Join, was not that a
certificete beo denled the applicant utility but that the certifi-
cate first issucd as preparad by him be reaffirmed with only
slight modification. A% no tims during his term of office did

he present any propeosal for the disposition in one way or another
of eny of tho applications herein involvsd, elthough 2ll had

been assigned to him and muny of thoem hed been ready for decision
for more than two years. ' The implication nude by the two dis-
senters that the Commission feiled to give full consideration

and thorough discussion on the issues involved in a multitude

of like fronchise mattcrs coning before 1t, during the past Two
yecrs or at any time, is simply untruc., The rafcerences meée by
the two dissenters vo ccrtoin memoranda seemingly predered by

the former Cormissionsr eld thom little in thelr contention

when those statemients ore vieved in the light of what the record
shows to heve becn thet Commissionor's recl action. " And such
privete memorenda are not, of course, part of the record in eny

of these proceedings.
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The mejority membercs of the Commission have made the allegation
that the statements contained in owr dissenting opindion cencerning the atti-
tude of former Commissioner Walieficld toward the issuance of certilicates
in “he Pacific Gas and Zlectric Company Iranchise cases asre false, Tids

charge of falsehood is apparently Lased upon a technical contention that

the various memoranda prepared by former Cormissioner Walefield, and re-

ferred to in our dissenting opinion, are not properly a part of the Com-
rmission’s official record in tacse proceedings.

The question of veracity iz not at iscue. It i o fact that all
of the memoranda auoted in our dissent were adndifedly wriltten by Commissioner
Wakelicld and submitted by him in some instences for the consideration ol the
Cormission itself ond in others for the consideration of the Commission's
lezal and tecimical stalls, who are the expert advisers of the Commiysicners
in all such matters, The mere Tact it the majority members of the Commissiorn
d5a not see £it to allow all of these memoranda to de included in the oificial
files of these procecdings simply stremgtliens ouwr beliel that the majority
nave failed 4o give prover consideration to the importent guestions roised
by Com.issioner Wakelield and by us,.

It is owr carmect belief that the persistent refusal of the majority
to permit their decisions to ceal with the all important question waether

operating rigits arc or ore not conferred Ly the certificates of public cone

venlence and necessity gronted to the Pacific Gas and Ilectric Cempuny in-
evitably tends to awllify the spirit and the inmtent of the Public Utilities
Act.

In Lhe record and in repeated comferences with the Commission
the attorneys for the Pacific Gas and Electric Compuny nave asserved taat
the company does not desire or roquire inm these casea any crant of operie
tins ricats from this Comidscion. Recently one of tae attormeys for the
company, in a hearin; before the Cormission, stated it a5 his opinion that
his company did not need any certificates to operate in the ¢cities ond
counties involved. This ouestion, he added, could enly be determined finally

by the courts.




\ie disagree profoundly with thisinterpretotion of the Public
Utilities Act by the attorney for the compary, and with the accuiescence

of the majority members of the Commission in this contention, and we

earnestly hope that an early determinction by the couwrts ol this ilmportunt

issue nay be had.

Cowrd.csicners




