Decision No.

BEFORE THE RAIIROAD COMMISSION OF THEE STAIE OF CALIFORNIA

In the matier of the application of
PACIFIC GAS AND ZIECTRIC COMPANY, a
corporation, for an order of the
Railroad Commission of the State of
falifornia, granting to applicant a
certificate of pudblic convenience and
necessity, to exercise the right,
privilege and franchise granted to
applicent by Ordinance No. 350 of the
Board of Supexvisors of the Couaty of
Butte, State of California.

Application No. 22217
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R. W. DuVal, Attornmey, for Applicant

BY THE COMMISSION:

QELXNLQ

Pacific Gas and Tlectric Company has applied for authority under

Section 50(d) of the Public Utilities Act to exercise rights and privileges
pertaining to gas service expressed in a Iranchise granted it dy the County
of Butte.
is franchise is for a term of fifty (S0) years and provides that
during seid term the grantee shall pay to the County of Butte two per cent (2%)
of its gross receipts arising from the use, operation, or possession thereof.
A dearing in this matter was teld and from tke testimony received
it appears that Applicant or 1ts predecessors for many years have rendered gas

service and that it is the only distributor of gas withim the county.




The application and the evidence introduced by Applicant indicates
that, while posscssing valld franchise rights under whiech to contimve tals
gservice, it bhad obtained the present franchise primarily for the purpese of
extending 4its fraschise rights for a period commensurate witk the life of Its
mortgage bonds.

Applicant has stipulated that it will never c¢laim before this Come-
mission, or amy court, or other public body, a value for said franchisge in excess
of the actual cost thereof, which cost, exolusive of the fee of Lfifvy dollars
($50) paid this Commission at the time of filing this application, consists of
twenty-five dollars ($25) paid the county for the franchise and two hundred and
eighty-rive and 30/100 dollars ($285.30}, paid for publication.

The Commission is 8% thé opinion that the requested authority shou-ld
be granted.

OQRDER

. - -
-

A pudblic hearing having deen had upon the above-entitled applicétion )

of Pacific Gas and ZElectric Company, and the matter considered, and

It appearing, and being found as a fact that public convenience and
necessity so require, it is ordered that Pacific Gas and Zlectric Company de
and it is bereby granted a certificate to exercise the rights and privileges
granted by the County of Butte dy Ordinance No. 350, adopted January 12, 1938,
within such parts or portions of said county as are now served by it or as
hereafter may bo served by it through extensions of its existing system made in
the ordinary course of business as contemplated dy Section S50(a) of the Publie
Ttilities Ast, provided, further, tha.t‘ this certificate shall be sudbject to the

following conditions:
1. Tta® extensions of applicant's gas distridbution lines in said County of
Butte may be made only in accordance with such applicable rule or rules as may be
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prescribed or approved by the Cormission and in effect at the time covering suck
extensions, or in accordance with any goneral or special authority granted by
the Commission;

2. That the Commission may hereafter, by appropriate proceeding and order,
1imit the authority herein granted to applicant as to any torritory within saild
county rot thexn being served by it; and

3. That no claim of value for suck franchise or the authority herein granted
in excess of the actual cost thereol shall ever be made by grantee, its successor
oT assigns, before this Commission or before amy court or other public body.

The effective date of this order shall be the twentieth day from and .

aftoer date hereof.

Dated a.tS‘g‘ 3&“‘;“ » California, this / 7/%&}' of %"\ )

Commissioners

COMMIS{SIONATS,




DZSSENTING OPINION

We dissent from the majority decisions in the following seventeen
(17) Seotion 50 certificate applications, all filed by Pacific Ges and

Zlectric Company, viz:

Decision No. Application No.

34488 22216 (olectric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 ‘electric service in Yolo County),

34498 22440 (electric service in Napa County),

34499 22458 (electric service in Sutter County),

34503 22642 (electric service in Fresmo County),

34502 22712 (gas service in Sutter County),

34501 22726 {olectric service in Merced County),

34504 22733 {electric service in Santa Barbarae County),
34500 22751 (electric service ir iadera County),

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Tehesmae County),

34491 23154 (electric service in Kern County),

34492 23159 {gas service in Korn County),

34493 23435 (eloctric service in San Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although the fscts, circumstances and issues erc not in all
respacts cimilar in cach of thesze seventeen (17) procoedings, the majority
decisions make no distinctions ond tho same form of order appecrs in each
case. We may, therefore, summarize our dissent and apply it to each of the
severteen decisions.

The decisions, we think, are erroneous and should be amended in
the following particulers:

(1) The majority hzs failed to give concideration to the con-

trolling issues in these cuses and has refused the repeated

roquests of the preciding Commissioner (now resigred) and of

the undersigned Commissioners for propor consideration and
detornination of such issuesz, and tho Commission hes failed
to exercise itec suthority lewfully und properly cand has made

itg decisione contrary to the racord in these proceedings.




(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience mcnecessity should be granted.end it is apparent
that the record in oach of tho seventeen (L7) applications is insuf-
ficient and inadequate in this respect.

(3) The orders granting certificates of public convenience and

necessity are zmbiguous und uncertein in language and effect end

fail to make definite whether oporating and service certificates are
granted or whether the Commission's grants ere confined to the mere
cortification of county franchises permitting the occupancy of county
roads and highways, without conveying any cperating or service rignts
and privileges.
(4) The Commission, while granting new certificates, has failed to
cancel and annul existing prior certificutes, with the result that
there will be outstanding, und apparently simultaneously in effect,
rumerous certificates and grants conflicting in terms and conditions
and overlapping in space and time.
(5) Tae grarting of certificates of public convenience and neces=-
sity, which may be construed as conveying operating and service rights
end privileges in any of thaese ceventeen (17) proceedings, is contrery
to applicent's prayers and results in the Commission's meking of grants
to applicunt, Pacific Gus and Electric Compeny, which that utility
company hes not asked for and specifically states it deoes not need.
A substertiction of tho five items summarized above is necessary.
As to (1)1 All of these applications were assigned by thu Commig=
sion to Commissionor Wakefield for hearing and either heard by him or refsomel
40 examiners of the Commission for the teking of testimony. In addition to
the seventeen (17) spplications referred to sbove, Commissioner Wakefield
also hed assigned to kim other similur applications mede by the same oppli-
cant, including Application No. 21744 for an electric certificate in MNen-

decine Countyg ) A more voluminous rocord was mude in the latter proceeding

() Decision No. 33946, decided Febdbruary 25th, 194l.
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than in any of the other similer applicutions. That record leaves no

doubt of Commisnioner Wekefield's cmreful consideration of all issues,

facts and tostimony in that cade nor of the complete presentation of his

findings and conclusions to the Commission. In the memorandus by him
dated November 13, 1940, addressed to the sttorney of the Commission he
said, in part:
"o % %5t geems to me that one of three alternctives is
open to uss

"L. To grent & certificate finding that public convenience
and necessity roquire that cpplicant exercise the fraznchise granted,
but pointing out thut this fronchise has no legal effect, othorwise
than authorizing it to use the streets, and that other zuthority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and also to construct, maintain and oper-
ate, in which ovent the order could be in substantially the same
form ns the present form. I think, however, if we &dopt tiis alterna-
tive, we should point out what we are doing and that we are in effect
grenting a certificate under both Sections 50(2) and 50(b).

"3. To dony the applications on the ground that by their terms
they seek an cpplication wnder 50(b); thet the principel evidence
produced in support thereof wrs the rneed to comply with the ecstern
statutes regulating the investmentis of savings bonks, etc., and thet
cince the franchise ond cortificate would not meet the requirements
of those statutes thet no ¢tse hos been made for the issucnce of the
certificate. In this case thae denizl should be without prejudice cnd
perhcps & suggestion mode 1o <he company that they should file on
cmended opplicction osking for o cortificate to construct, maintein
tnd opercte, os well &5 oxercise tho franchise.

"I favor the loszt course becuuse I believe it will not work
cny hordship on the compeny ond will erecte the least confusion.
In the case of the County of Mondocino at lecst, they do not need the
feenchise in order 1o use the roads ot the present time, as they now
hove o genercl county fronchise which runs until 1961. No matter how
carsfully we worded tho order granting the certificate it might soan
become & number and title such as 'Decision No. 32751, a certificate
of public convenience and necessity to exercise a franchise in Mendo~
cino County,' and become considersd a certificate to operate, no matier
row carefully we pointed out that such vwas not intonded.

"Alternative No. 1 is open-to the objoction that it doos not give
the compeny whet it wents or needs, and alternative No. 2, thet it is
giving the company something it dees not ask for.”

More than & year prior to the date of thoe memerendum from
which we have quoted, Cormissioner Wakefield, on July 27, 1939, addressed

a memorandum to the Commission and msked for & determiration of several
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gquestions and issues which to him seemed  controllirg in these proceedings.

We quotes

"It is my understanding that under the present law, the only
authority remaining in cities and counties pertinent to this discus-
sion is the right to control the use of the streets and nighways, and
so for as I know, none of the ordinances involve purport to grant any
other euthority than the right to use the streets and highways. * * %
* ke ow & % # *ow T4 omay bo that operating rights and the right to
axerciso franchises to use streets and highways are so interwoven
that this Commigsion cannot meke an order cortifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I a= not yet convinced, the orders should make it clear what
is being done, rather thar as I think hes been the case in the past
of not clearly passing on the question. If operating rights =re
involved, perheps it should be suggested to the utility that the title
and prayer of its petitions be zo worded as 1o cleoarly indicete this
fect. Notice of hearing has beon published in those proceedings,
setting forth the title of tke procecding and the date of tho hearing.
There would be no rotice to intorested parties from this form of
notice that operating rights were involved. Moreover, in my opinion,
by reading the petition one could not obtain that information.

"It is, theroforo, my suggestion in this comnection that the
orders issusd meke it clear in some oppropriate menner that the
Commission it not passing or oporating rights in these proceedings,
and stating spocifically that only tho right t¢ use the stroeis
and highways whero opercting rights alroedy oxist in the utility,
or arc nerecftor in un appropriste munmer acquired, is invelved.

II

"The allegetionc in Application 21008, relating to qualifying
the epplicant’s First and Refunding Mortgage Bonds us legal inveat-
ments for savings benks and trust funds is &s followss

te % wthat the laws of w nunmber of the statos of the United
States permit, under definite restrictions, the investment of
savings berks and trust fundsin public utility securities;

thot the lews of the State of New York, as aun example, permit
investments by savings banks in the bonds of gos &nd electric
corporations, provided, cmong other things, that "such corpora-
tion shall huve all franchises necessary to operate in terri-
tory in which ot least sevoniy=five (75) per centum of its
gross income is esrned, which franchisos shall either be inde=-
torminate pormits or agreements with, or subject to the juris-
diction of a public service comzission or othor duly constituted
regulatory body, or shall extend at leust five years beyond the
maturity of such bonds."!

"I the purpose is to comply with & statute which provides 'such
corporation shall huve all franchizes necessary 10 cperate, etc.,'
and the franchises merely granting the right to use the streets

and highwoys are the typos of franchises intended, our orders grante=
ing o certificute to oxercise the rights and priviloges of such
fronchisos may improve the P. G. & L. Company's position in this
zetter. However, if the position is corroct, that in addition to
having such a county franchise, it is necessary for the company

+0 have o certificato from tho Commission to opercte (in the absonce
of o constitutional franchise obtuined prior o 1911), thon little
if anything is sccomplishod in the wey of improving the company’s
position in thisc matter by un ordoer cuthorizing the uso of the
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"franchigse. % # % » * # T think our duty in the matter will be fully
performed if we make it clear what we are doing. On the other hand,
if the order is embiguous, permitting the representation thet operat-

ing rights are granted when only the right to use the streets and
highways is involved, I think we should be subject to considerable
criticism.”

We find then this situation: Tne presiding Commissioner
(Mr. Wakefiold), to whom this large number of important cases was
assigned, after hoaring some of them and after consideration of the
izsues involved, ropeatedly, over 2 period of two years or more, prosented
to the Commission certain controlling questions togother with his recommen-
dations. When Commissioner Wekefield, in March of this year, left the
Commission, the seventoen {17) spplicotions here under comsideration
remained wndecided before the Cormisaion. Decisions were late; prepared
and presented for the Commissioners"signatures. The undersigned Commis-
sioners, upon a review of the record, found the cornditions as herein re-
forred %0. We found the basic quesiions raised arnd proesented by Commissioner
Wakofield had been ignored and left undecided, that his recommendations had
beoon. given no consideration by the majority and that the decisions presented
to us wero ambiguous, contrary to the evidence and, although presumably
granting vwhat applicant sought to hove grunted, mede o grant contrary 1o
applicant's petitions und different and much wider in scope then applied for
by the util;ty compeny. We ere, therefore, unwilling and unable to sign
these decisions.

We asked for further consideration by the Commission §f the appli-
cations in the light of the reczord and the presentations mude by the pre-
siding Commissioner. Before decisions contrary to the record were 1o be
handed down we asked for & re-assigrment of the applications to one or more
Commissioners or for a consolidation of 2ll soventeen (17) proceedings be-
fore the Commission ex banc, when tho undetermined and controlling questions
might be gone into and a more corplets record ostablished.

On Moy 22nd, June 2ad and July 2nd, of this yeear, Cormizaioner

Sachse addrossed memorends to the Comuission dealing with the matters here
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roferred to and making specific requests and recommendations. Commissioner
Havenner verbally made substentially similur recommendations tnd requests.
The majority gave no consideration t¢ our presentations and the issues
raised were not gone into by the Commission.

0f the six Commissioners who during the last two years have had
these seventeen (17) cpplicetions before them for decision, we find there-
fore three (the presiding Cormissioner in these cusos, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
present majority decislonse

Upon this record, we think thet proper znd loawful procedure re-
gquires & reopering and corsolidation of these seventeen (17) épplicatione
into ore proceeding with notice to all parties of the questions &t issue,
with ¢ hearing before the entire Commission and, thereupon, decisions by cn
informed Commission based upon an adequate and complete record.

As to (2): Applicant in each of the seventeen (17) spplications
alleges and insists that it does not ask for and doos not need certificates
of public convenience and necessity authorizing the operation of its elec-
tric or ges plants and the furnishing of service 1o its consumers end rate-
payefs. Applicent insists it iz ot present in possession of such rights
(existing certificates and frenchises tre listed in the respective epplica-
tions) end does not intend to surrendor them in exchango of new operating

cnd service certificates from the Comnission. 1/

l/ In Application No. 22216 the following allegation eppecrs:

"Applicant and/or its predecessers in interest originally
congtructed and subsequently extended tho said electric system in
the County of Butte and engeged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following gernerzl cournty franchises granted
to applicant's predecessors by the Board of Suporvisers of the
County of Butte, State of California, namely:




o0

-

All that applicant asks for in every one of these applications

is, not for an operating or service certificate but for & certification

of the franchises granted by the rospective counties. 2/

1/ (qontinuod)

Ordinance No.

159

161

Resolution

Resolution
214

242

281

Adopted

July 7, 1899

August 10, 1899

January 10, 1902

Nevember 15, 1904
March 10, 1905

February 15, 1908

June 2, 1913

Ixpirin

July Ty

August 10,

Janwary 10,

November 15,
Narch 10,

February 15,

June 2,

Granting
Franchise to:

Butte County Electric

Power and Lighting
Company

Yuba Electric Power
Company

Oroville Light and
Powor Company

Park Henshaw
Z. W. Sutcliffe

Greoat Western
Power Company

Great Western

Power Company

And furthers

*In this comnection applicant zlleges that it now is and for a
numbor of years last past has been in possession and ownership, ameng
othor things, of all necessary rizhts, permission and authority to con-
struct extensions of its said electric system into any and all parts of
the unincorporatod territory of said County of Butte, not presently
served by another electric public utility, and to furnish and supply
electric energy and service therein for all lawful uses 2nd purposes.”

2/ 1In Application 22216 it is alleged:

"That while applicant is in possessiorn and ownership of valid
frenchises of erecting, comstructing and mainteining electiric lines
in the public highways, streets, roeds and places of sazid County of
Butte, and of using such electric lires for the purpose of transmit-
ting, conveying, cistributing and supplying electricity to the public
for light, heat, power sund all lawful purposes, it applied for and
obtained the franchise granted by said Ordirance No. 349 of the Beard
of Supervisors of the County of Butte primarily to¢ enable applicant
to continue to qualify its First and Refumding Mortgage Bords as legal
investments for savings banks and trust funds; * % # % % % and that
the exercise by your spplicent of the right, privilege, and franchise
gronted by the aforementioned Ordinance No. 349 of the Board of Super-
visorc of the County of Butte (which seid franchise expires on or about
February 11, 1988) together with other righis, privileges, and fran-
chisos now possessed and exercised by your applicant and those obtained
and heroafter to be obiained, is escsontial to eumable applicant to so
qualify its said bonds.”

Similar allegations appeer in the other applications.
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The record is conclusive, therefae, on the following points:

First, applicant insists that it is now in pozsession of all nec-
ssary operating and service rights und does not desirs from this Commission
certificates granting such rights;

Second, applicant is now in possession of valid county and city
franchises, of various wnexpired terms and granting all necessary rights
for the use and occupancy of county or city streets, roads, and highways;

Third, the only apparent recson advunced by applicant for the issuance
of a certificate limited to roed occupuncy,as heretofere indicated, ic
gtated by applicant es follows:

"o % % % * 3% applied for and ovteined the franchise
gronted by said Ordinance No. 349 of the Board of Supervisors
of the County of Butte primurily to entble spplicant to continue t¢
qualify its First and Refunding Mortgage Bonds o5 logal invest-
zents for savings barks and trust funds; thet the lews of o number
of the states of the United States permit, under definite resiric-
tionc, the invesiment of savings banks and trust funds in public
utility securities; that the laws of the Stote of New York, 2s an
exomple, permit invectments by savings benks in the bonds of ges
and electric corporutions provided, tmong other things, that
'such corporation shall have cll frunchises noecossary %o opercie
in territory in which at leact seventy-five (75) per centum of its
gross income is ecrned, which franchizse ghall either be irdetermin-
ate permits or agreements with, or subject to the jurisdiction of &
pudlic service commission or other duly econstituted reguletory body,
or sholl extend at locst five yerrs beyond the meturity of such
bonds * * * 's thnt the stetutes of other siztoes, such a5
Pennsylvenic, Connecticut, ane Minnesotu, contain substanticlly
the same provision as that of the law of the State of New York,
above quoted; thot the lUeescchusetts Bunking Act comtains like
provision, excepting thet & three yeor perioed instead of a five
year period, beyond the muturity of bonds is specified; that the
most recent issue of zpplicent's First and Refunding Mortgage
Bonds maturss in the year 19663 thet it is desirsble that said
issue of bonds, together with other issuss of spplicunt’s First
and Refunding Xortgoge Bonds previously sold, snd those which
may hereafter be sold, should quelify as legal investments for
savings banks and trust funds in as cany states of the United
States as is poscible; thet by effecting such purpose, the markei
for applicant's bonds i3 definitely broadered sznd applicant is
enabled to dispose of its said bonds at higher prices than would
otherwise bo obtainable; in other words, the matter of the legali-
zation of applicani's bonds as savings banks investments has a
definite bearing upon the cost of money to yowr applicent; that in
order to qualify epplicant's said last mentioned First and Refunding
Mortgage Bonds a3 savings banks investments in the State of New York
and cortain other states of the United States, it is essential that
your applicant poseess the requisite franchises and franchise rights
extonding to the year 1971;"

' Similar allegetions appear in the other applications.
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There is nothing in the record, aside from epplicant’'s
allegations, pertaining to tho significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or cther securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as sueh ¢ost is influenced by verious franchise
terms or conditions. The Commission's staff did not investigate and
report on the facts in these oatlters nor was eny ovidence presented
fredt any other source. To us it s¢oms that this argument in favor
of tho granting of the particular &nd limited certificates askod
for must, on close inspoction, lose whatever validity it mey appear
to have. The laws of the State of New York, as cited by epplicant
in the foregoing guotation, clecrly require operating franchises

or certificates and not merely franckhises authorizing the occupancy

of strests or roads., The New Vork lew, ce cited by applicent, reads

that "much corporation shull huve ull frarchises necessary to operate

in territory in which ot least seventy-five (75) per centum of its
gross income is earned *Mwk"  (ampazsis supplied).

We conclude, upon the record ac % stands, that these applica-
tions should either be dismissed or recpensi ond consolidated into one
proceeding so thet an opportunity may ve jiven to applicant for sub-
zission of new and additional evidence, wid that an independent in-
vestigation be mede by our own staff on ke items in quesiion.

As to (3): The order in the majerity decision No. 34488 roads,
in part, "IT IS QRDZRED thot Pacific Gas zad Electric Company bo and it
is hereby granted & certificate to exerciss the rights end privileges
granted by the County of Butte, by Ordinsnes No. 349, adopted January 12,
1938, withir such parts or portions ¢f said County o3 are now served by
it or as hereafter may be served by it through extensions of its existing
systen mode in the ordinary course of buciness as contemplated by Section

50(a) of the Public Utilities Act;"
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Similar language is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
boing understood that the counties have no authority over operation

and service, or are these Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each zpplication is to be for a certificate
limited to the approvel of the county franchise or for the much brosder
operating and service certificate. Former Commissioner Wakefield, as
we heve said, repeatedly raised the same question in these proceedings.

The majority continues in its refusal to meot and decide that basic issue.

They prefer the uabiguous lenguage of thoir order. They are satisfied

to leave to the utility tho interprotation of whether the order means
the one thing or the other.

We are told that this Commission's orders must be strictly con-
strued and that the order here mude does not specifically grant coperating
and service rights. This might also be inferred from the languege in the
mejority opinion resding as follows (Decision No. 34488, pages 4 and g):

"Howsver, it is further declered in peragraph (b) of
Section 50 that no utility chall 'exercize anmy right or privilege
under any frenchise' obtuined cfter March 23, 1512, 'without
first having obtained from the Commlosion a certificate that
public convonience cnd necessity require the oxercise of such
right and privilege.® No oxomptiorn from this requirement is
given to eny utility. Zach must apply to the Commission for &
cortificete to exercisoe otch new frunchise obtained, whethor or not
the rights slready secured to it may be equally extensive with
the rights and privileges expressed in the new franchize gront.”

Anc further, (poges 5 ond 6 of the scme decision):

"Euch of these certificates is cwrefully phrased to say that pub-
lic convenience ond necessity require no more than that applicant be
pormitted 4o exorcise the nowly acquired franchise to the extent of
facilities existing teday and o3z kerecfter exptnded in the ordincry
course of business to contiguous creas. it follows, therefore, that
the certificate here given is net one pirticle brocder than the
cpplicant moy rightfully domend by virtue of the provisions con-
tained in Section 50 of the Public Utilities Act.”




|

But, in its order in decision No. 34488, in condition No. 2,
the majority stipulates
2. That, except upon further certificate of this Commission
first obtained, Applicant shall not exercise such franchise for the
pwpose of supplying electricity within those parts or portions of
said County now boing served by the City of Biggs or the City of'.
Gridley;" '
This exception, it will be noted, refers to the exercise of
such franchise "for the purpose of supplying electricity.” We think
that this l&nguage moay cortainly be construed as permitting the supply-
ing of electricity outside of the restricted area.
The majority opinion presents tiie metter as one of simple

principle and procedure and as well settled by uniform Commission practice

and & long line of decisions by this Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in part, as followss

"To us, it would oppear almost self-ovident that the requested
authorization should be granted. Yet, in a former proceeding, in~
voling a similar {ranchkise issued to the said utility by the County
of Mondocino, a dissent was veiced to our Decision No. 33946 rendered
therein. And we might as well frankly acknowledge a present diver-
gence of opinion omong the mombers of the Commission. Fourteen like
applicutions, which have bgen under consideration for some time, are
being decided concurrently with this applicatiorn. In view of the cir-
cumstances indicated, we feel impelled to incorporate within the .
decision of one of such proceedirgs a cleszr statement of the reasons
prozpting owr action with respect to the entire series.

"This Commission hais o many times consldered utility applica-
tions arising under Section 50 of the Public Utilities Act, and has
50 consistently followed the princinles and procedure originelly
enunciated, that there would seem to be little if any ocecasion for
an extended re-statement tlhieroeof iz this instance.

"Franchises issued to electric and gas utilities by cownty .
authorities are granted in sccordarce with the powers given them by
law, powers which the counties possessed long before March 23, 1912,
the effective date of the Publiec Utilities Act as first enncted, and
povers which were oxprossly reserved to thom thereaftor. Paragraph
(o) of Section 50 explicitly so declares.. So the Commission,may .
neither approve nor disepprove the action taken by the fourteen
counties which have issued now f{ranchises to the applicant herein.
However, because it is provided in paragraph (b) of the same section
that a utility shall obtain from the Commission a certificate of pub-
lic convenioence and necessity for the exercise of each franchise
obtained, the question has beon raised whether the Commission prop-
erly exorcises tho authority *hus committed to it.

e are convinced that there has been neither misconstruction of
these provisions of the Act nor any abuse of the authority thereby
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A careful reading of these quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has feiled to understand, and to meet, the real issues in these
cases and thet its decisions ﬁre contrary %t0 the record in every one of these

applications. It is erroneous to characterize the present applications

3/ {continued) ,
"vegsted in the Commission. We are supported in such conviction by the
Commission's wniform interpretction and spplication of those provisions
over all the years.

"The rightc vested in pubdlic utilities in existence on March
23, 1912, are quite clesrly oxpressed in the constitutional and
gtatutory changes of thet time. And those must be read in the
light of contemporary judicicl decisions. Of tho many procesdings
first coming before the Commission, arising under the sevoral sub-
divisions of Soction 50, thoso involving the oxtent of the rights
secured to utilities existing on thet dete prodeminsted. There were
zeny others involving the proposed entrance of & mew operator into
the utility fiold. Those of the first group predominsted because
the Commission wes then colled upon to dotermine whethor euch oxist-
ing or comtemplatod utility entorprise hud in fact qualified itsolf
2 of that dute for the protection which the law expressly gave to
those which hed met the required specifications. The prescribded con-
ditions were thot the utility systex be either actuelly constructed
or & construction progrem undertiken in gooed faith by virtue of ¢
frenchise previously obtuined. The protection secorded to & utility
which could +hus qualify it cletrly onmough expressed in Section 50
itself. It is the right to continue in business snd to expurd thot
vusiness to the extent sot forth in subdivision (a), namoly, to expend
its utility facilities into arecs coniiguous to thet already served,
provided only thot suchk expunsion be wade in the erdincry course of
wusineos and not result in thae invision of & field occupied by another
wtility of like choracter. That wes r right secured to the utility
without limit os to time, and without obligetionto secwre sny further
grant of cutherity from the stute, extept thet cities cnd counties
might continue to exercise their power to excct fronchises for the
occupancy of their strests und highweys. = * % L A i S

"A1l of the county franchises which are now before the Commis-
sion for consideration rust be sccepted £s lawfully granted. It
must be acknowledged slso that in all these counties the applicant
nas, by itself or its predecessors, perfected its right to ongage
in the electric utility business. Some of such rights were per-
fected by cperstions begun before 1917, and some by certificates
therocfter issued by the Commission inself. True, there may not
now be distribution facilities existing throughout each county.

But the Commigoion is no%- issuing a certificate to tkhe offact that
public convenience and necessity require the extension of appli-
cant's facilities and service throughout the entire county. Nor
did it do 5o in the Mendocino decision. ZIZach of these cortificates
is carefully phrased to say that pudlic convenience and necessity
roquire no more then that epplicent be pormitted to exercise the
newly acquired franchise to the exteny of facilities existing today
awd o5 hereafter expanded in the ordinary course of busineses to con-
tiguouc creas. It follows, therefore, that the certificate here
given ic not one perticle broader then the applicant may rightiully
demand by virtue of the provisions conteined in Section 50 of the
Publie Utilities Act.
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es similar to or indistinguishable from the maany Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
and decisions of this character, we huve been unable to find any,

apart from this recent series of epplicetions by this epplicant,

wherein the specification appears that operating and service rights

and privileges are not needed and apperently not wanted. In all of

tho spplicutions we have found the applicunts heve beon concerned not
merely with o certificate by this Commission approving limited county

or city franchise grants. Or the coantrary, suchk applicents have been
concornod with the securing of & grurt of operating and service rights
out of the exclusive authority of this Commission. And this, wo are
satisfied, is not & theoretical or meaningless differentiction or dis-
tinction. It is, we think, one of the conmirolling matters in such coses.
The rofusel of the majority to recognize tiais essontial difference must,
of necessity, result in erroneous and unlawful decisions.

The mnjority apperently does not question the correctness of
the ellegotion that spplicent is in present possession of 2all necessary
operating and service rights “without limit as to time and without obliga-
tion to secure cny further gront of authority from the state, except thot
cities ond counties might continue to exercise their power to exact frax-
chises for the occupancy of their streets end highweys."  The majerity
seys: "It must be acknowledgod tclso that in all these counties the ap~
plicant hes, by itself or its predecessors, perfected its right 1o engege

in the electric wtility business."

3/ (continued)

"T¢ gonnmot justly be held, therefore,thet in such applicetions
ag this the Commission improperly grants ¢ blanket certificate
covering =n entire county, tnd tatt no foctunl bosis exists for the
finding mede thot public convenience znd necessity so require. This
pkrose hes no precise mecning, but must be viewed in the light of
its statutory setting. The Commission mckes its finding of public
convenience wnd necossity beccuse tais is the requisite finding
imposad by tho stotute in all such clses. The meore foet that such
finding is mede does not connote thal some generous diseretionory
gront hes been conferred upon ihe utility. The sppliczat utility
has been given no more then the low contemplates that it receive.
In our opinion, on the basis of the record in those applications,
we heve no legal right to do otherwise.”
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We think this is taking altogether too much for granted. The
record, beyond applicant's allegations, by no means substantiates these
assumptions. The so-called corstitutionel grants referred to by the ma-
jority have not been proven so sweeping and all embracing as to relieve
a utility froem all "obligation to secure any further grant or authority
from the state.” In several of this sories of applications by this
applicont, testimony wes given that there is some question as to what
tho constitutioncl franchise really covers and that, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and unsound ere the
majority pronouncements thet "the certificate here given is not one
particle broader tham the cpplicent mey rightfully demend" and thet "The
epplicent utility has been given no more then the law contemplates that
it receive."

Ve cgree thut & county or 2 city, within the limits of their
authority, may gront or refuse to grant utility franchises. We deny
that this Commigsion, when such c city or county frunchise is granted,
thereupon has no choice but to zpprove in toto. The state's political
subdivision, county or city, muy exercise its limited powers withln the
lew governing its cuthority. This Commission, scting within its powers,
mty gront or withhold certificates of public convenience cnd nocessity
and mey attsch to them its own terms znd conditions os to time, terri-
toriel extent and other motters s the public intorest may dictate and

4he record substantiate.

Ag to (4): According to the record, there are now outstanding

and in effect numerous county and ¢ity franchises with various terms and
conditions granted partly prior to and partly subsequent to the enactment
of the Public Utilitiesz Act. There are also outstanding many orders of
this Commission granting certificates of public convenjence and necessity

oither corresponding to or supplementing c¢ity and county franchises.
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Such franchises are usually, though not always, fixed term grants, while
this Commission's opersting wnd service certificates usually are indeterm-
inate as to time. Prior to the enmctment of the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority ovef such matters and placed such auth-
ority in this Commission. In some instances the granting of new couaty
and city franchices is made conditiored wpon the cencellation or swurrender
of prior fruznchises; in other caces there is no such condition. We think
& consistent and non=-discrimiratory policy end prectice should be adopted
by this Commission in the gronting of its certificates. New certificates

of public convenience und necessity should be granted on condition thet

(a) prior and conflicting certificates be surrendered
and cancelleds

(b) certificutes granted by this Commission should,
excopt in oxtraordinary cagses, be incdeterminate
in duration cnd net for fixed terms;

the Commission should not indirectly, or by implica-
tion, epprove or ratify or make lawful zny condition
in sny city or county fronchise when it appears that
the imposition of such condition is wnlewful &nd be-
yond the suthority of such city or county. &/

&/ In Applicetion No. 22216 the frenchise granted by the Supervisers of
Butte County (Ordinance 349) conteins the following cleuses:

"Section 1. Tho right, privilege and frunchise of erecting,
constructing end maintaining eloctric lines consisting of poles
or other suitabdble structures and wires, crossarams and otker ap=-
pliances installed trereon, including wires for the private
telephone and telegriph purposes of the grantes, in 50 many ond
in such parts of the public highweys, streots, rouds and ploces
of seid County of Butte zs the grentee of said right, privilege
and fronchise mey from time to time elect to use for the purposes
hereincfter specified, and of using such electric lines for the
purpose of transcitting, conveying, distridbuting and supplying
elactricity to the publie for licht, heat, power und gll lawful

cses, ore hereby granted, by scid County of Butte, to Pecific
Gas and Electric Compeny, its successors &nd SSigns."eeeecececne

“Section 8. The stid right, privilege &nd franchise zre gronted
under znd pursucnt to the provisions of the lows of the Stete of
Cclifornic which relutes to the grinting of rights, privileges ond
franchices by counties.” (Emphesis ours). We think the county has
no zuthority to grant the operuting und use rights and privileges re-
ferred 10 in the omphasized portiorn of Section 1, and we believe that
provision of tho frenchizse to be umlawful. The utility mey _rgué, how=
ever, thot the implied acceptonce ond upp*ov-:.,; by ihe Commicsion in its
decision and order of the oatire county frenchise, including the unlow-
ful portion, conutl*uteo & gronting of cn operating snd service
certificute.
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45 10 (7)! Applicant in these procesdings, we Have show

aoke for eorders £rom <hic Commimnion grenting “a certificote dosluring

that the present and future public convenience and neceseity require, and
will require, the exercise by it of the right, privilege end franchise
grented by seid Ordinance 349 of the Soard of Supervisors of the County

of Butte, State of Cslifornia, all as provided for in Section 50(1) of

the Public Utilities Act.of tho State of California" and is on record
stating it does not ask for nor desiro an operating or service certificate.
The majority has issued certificotes thet may bYe construed az granting
rights and privileges much greeter than asked for, the difference being
botwseen, in tho ono cese, the right and privilege 0 occupy city and
county stroets and roads, and the right cnd privilege, in the othor case,
to carry on the operation of electric or gas utilities for the production,
transmission, distribution and sale to the public of gas or electricity for
light, heat, power znd other purposes and the corrying on of & complete

electric or gas utility businmess. Notwithstanding the essential znd

for roaching differonce between the two kinds of rights and privileges, the

majority dces not see fit in the cuses here considered, cnd in similar cases
affecting other utilities, to mike cleer what kind of & certificate is being
granted ond cpptrently does not wish to elimincte ¢ deliberate ambiguity in
orders of this nzture. Such ambiguity, wo &re convinced, cannot be justi-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is ageinst the public interest. The pejority hes advanced no
reasor why the importent issues reised in these proceedings should not be
considered on their merits and determined on an cdequate record.

Concluding we desire to express our conviction thet the pro-
vicions of the Public Utilities Act dealing with certificates of public

convenionce and necessity constitute part of the very foundetion of




public utility regulation. They were 30 considered when the public

utility law was enacted end during the early years of the Commizsion's
activity. We think they should not be taken us a matter of routine at

the present time.

LCILlgIloners,




Two of our associates are filing this day (October 21,
194).) the foregoing statement purporting to be in support of their
dissent formally noted to the Commissiorn's Decision No. 34488
is3ued on August 12, 19L1, granting Pecific Ges and Zlectric Com-
pany & certificate to exercise an electric franchise obtalined
from Butte County, &s well as sixteen other decisions of a similar

nature issued on the same date.

Those decisions, of course, heve long since beconme

fina), and we would not now have occasion to make any comment
upon the statement being filed by our associates were it not for
the very decided misstatement of fuct which they meke In supyport
of their contentions. Our Decision No. 34488 in the Butte County
matter speaks for i1tself end neecds no further defense upon ouwr
pert. 2ut, when the dissenters now stave that the najorivy of
the Commission have Tor more tharn two years refused the repeated
requests of former Commissioner VWekeflleld for a projer considera-
tion and Cetermination of txe issucs invelved, implying thet such
former Commissioner hed recommernded the denial or some other dis-
position of all such applications, it becomes incumbent upon us
to point out the utter falsity of that stevement.

The fact is that during the term of il ; wakefield upon
this Commizsion he joined in more than one hundred decisions
grenting this utilivy cer iticates to exercise city end county
frenchise rights, acerly all of whick wsre decisions prepared
under his supervision. Ninetocn of these were certificates author-
izing the exercise of couwnty franchises. Never, except in one
instence, did the Cormission disagree witk his recommendation in
any county franchise decision hc prepared, and that wes hls pro-
posed revised amended opinion and order in respect TO Appligation

No. 21744 involving the lMerdoceino County tranchise, and this
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proposed amonded opinion and ordoexr was not submitted by hin for

Tinal conslideration by the Commission until the middle of

Jenuvary, 1941. And his recommendation Ir this instance, in which

the majority of the Commissionoers did not join, was not thet a
certificate be donled the applicant utility but that the certifi-
cate Tirst 1lssucsd as proepared by him be reaffirmed with only
slight medification. At no timo during his torm of office did

he present any proposal for the disposition in one way or another
of eny of the aprplications herein iavelved, although 21l had

been assignod to him and nmany of them had been rcady for decision
for more tkhen two years. The implication nmede by the two dis-
senters that the Commission felled to glve full consideration

end thorough discussion on the issues involved in a multitude

of like frenchlse metters coming beforc it, during the past two
yeers or at any time, Iis simply untruc. The references nmede by
the two dissenters to ccrtain memoranda seeningly propered by

the former Commissioner eid thom l2ittle in their contention

when these statements are viewed in the light of what the record
shows to have been that Commissioncr's real ection. And such
private memorande are not, ¢ course, part of the record in any
of these proceedings.

agT 271 1941
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The majority nembders of the Comuission have made the allegation
that the statementis contained in our dissenting opinlon concerning the atti-
tude of Tormer Commissioner Waltefield towerd vhe issuance of certilicates
in the'Pacific Gas and Electric Company Iranchise cases are folse. This
cha;zc of falsehood is apparently based upen a teclhnical contention that
the various memoranda prepared by former Cormissioner Waliefield, and re-
ferred to in our dissenting opinion, are not properly 2 part of the Com-
nission's official rccord in tiacse proceccings. i

The question of veracity ic not at issue. It is a fact that all
of the memoranda quoted in our dissent were adrdtiedly written by Commissioner
Wakelficld and submitied by him in some instunces for the consideration ol the
Commission itself end in others for the considerction of the Commission's
lezal and techrndcal staifs, who are the expert advisers of the Commissioners
in all such matters. The mere fact tiwd the majority members of the Commission
did not see it to allow all of these nemorande to be included in the oifficial
files of these proccedinss simply strengthens our veliel that the majority
have failed to five prover consideration to tite important questions raised
by Com.issioner VWakeliela and L7 us.

It is our carnect beliel tiat the persistent refusal of the majority
to permit their decisions to deal with the all important quection vhetier
operating rightsc are or are not conferred Ly the certificates of public con-
venlcnee and necessity grunted to the Pacific Gas and Electric Compuny in-
evitably tends to nullifly the opirit and the intent of the Public Utilities
Act.

In 4he record and in repcated conferences with the Commission
the attorneys for the Pac;fic Gas and Blectric Commany hove asserted that
the company does not desire or require in these cases any srant of opera-
ting rights from this Comudscion. Reecentily one of tae attorneys for the
company, in a hearin; before the Commdscion, stated it cs his opindion that
his company did not need any certificates to operate in the cities and
counties involved. Tidsc question, le added, could only be determined {inally

by the courts.
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lie disagree profouncdly with thisinterpretation of the Puolic
Utilities Act by the attorney for the company, and wita the acquiescence
of the majority members of the Commission in this contention, and we

earnestly hope that an early determinction by the courts ol +his import.nt

issue may be had,
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