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In the matter of the appliceticn of
PACIFIC GAS AND ELECTRIC COMPANY, &
corporation, for an order of the
Railroad Commission of the Stato of
California, granting to applicant

a certificate of public convenlence
and necessity, to exercise the right,
privilege and franchise granted to
applicent by Ordinance No. 157 of the
Board of Supervisors of the County of
YOLO, State of California.
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R, W. Duval, Attormey for Applicant.

BY THE COMMISSION:
QEINZIZY

Pacific Gas and Electric Company has applied for authority
wnder Section SO(b) of the Public Utilities Act to exercise rights and,
privileges pertaining to electric service expregsed in a franchise granted
it by the County of Yolo.

This franchise is for a texrm of fifty (50) years and provides
that during satd term the grantee shell pay to the Cowunty of Yolo two
per cent (2%) of its gross receipte arising from-the use, operaticn, or

vossession thereof.

A hearing in this matter was held and from the testlimony
received 1t appears that Applicant or ite predecessors :or nmAny years
have rendered electric service and 1s the only distridutor of electric

energy within the cownty.
The applicaticn and the evidence introduced by Applicant

{ndicate that, whaile posseesing valid fxanchise righte under wvhich to

continue this sexrvice, 1t had obtained the present franchise primarily
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for the purpose of oxtending its frenchise rights for & period commen-
purate with the life of 1ts mortgage bonds.

Applicant also has stipulated that 1t will nover ¢laim before
this Commiseion, or any court, or other pudlic bedy, & value for said
frenchise in excess of the actual cost thoreof, which co'st, exclusive of the
fee of £ifty dollars ($50) paid this Commission at the time of filing this
application, conolets of twenty-five dollars ($25) paid the county for the
franchige and three hundred twenty-two dollars and thirty~cme cemts ($322.31)
pald for publication.

The Commission is gf the opinion that the requested authority

shpuld be granted.

-

A public hearing having been had wpon the a.bove-e_ntit_led. appli-

cation of Pacific Gas and Electric Company, and the matter considered, and i

It appearing and being found as & fact that public convenlence
and necessity so require, it is ordered that Pacific Gas and Electric Com-
pany be and it is hereby granted o certificate to exercise the rights and
privileges granted by the County of Yolo, by Ordinance No. 157, adopted
Janvary 3, 1938, within such parts or portions of eaid county ae are now
served by it or as hereafter mey be sexved by it through extensions of its
oxioting syetem mede in the ordinary course of businees as contemplated by
Section 50(a) of the Public Utilities Act, provided, further, that this
certificate shall be subject to the following conditions:

1. That extensione of Applicant's electric distridution lines
in said County of Yolo may be made only in accordance with such applicable
rle or rules as may be prescrided or approved by the Commiseion and in
effect at the time covering such extensions, or in accordance with eny

general or cpecilal suthority grented by the Commission;




2. That the Commission xay hereafter, by appropriate procoeding
and order, limit the euthority herein granted to Applicant as to any
territory within said county not then being served by 1t; and

3, That no claim of value for such franchise or the suthority
herein grented in excess of the actual cost thereof shall ever be made
by arantee, its successors, or assigns, bvefore this Commission oxr bdefore
any court or other pudblic body.

The effective date of this Order shall be the twentieth day

from and after the date hereof. /
Dated at_fbm, California, this_ /" “ dey of

4&5@_:5 1941.

Coxmissicners




DISSENTING OPINION

We dissent from the majority decisions in the following seventeen
(17) Section 50 certificate applications, all filed by Pacific Ges and

ZTlectric Company, viz:

Decision No. Application No.

34488 22216  (electric servite in Butte County),

34496 22217 (ges service in Butte County),

24495 22218 (electric service in Plumas County),

24497 22379 olectric service in Yolo County),

34498 22440 (electric service in Napa County),

34499 22458 (¢lectric service in Sutter County),

34503 22642 (eloctric service ia Fresno County),

34502 22712 (ges service in Sutter County),

34501 22726  {electric service in Merced County),

34504 22733 (electric service in Santa Barbara County),
34500 22751 (electric service in Madera County),

34489 23083 (olectric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23156  (electric service in Kern County),

34492 23155 (gas service in Korn County),

34493 23435 (eloctric service in Saxn Luis Obispo County),
34494 23462 {electric service in Mariposa County).

Although the facts, circumstances and issues ere not in all
respocts similer in eamch of thece seventeen (17) proceedings, the majority
decisions make no distinctions and thoe same form of order appecrs in each
case. Ve may, therefore, summarize our dissent and epply it t0 each of the
seventeen decisionse.

The decisions, we think, are erroneous znd should be amended in
the following particulars:

(1) The majority hes failed to give consideration to the con-

trolling issues in these cases and has refused the repeated

roquests of the presiding Commissioner (now resigned) and of

the undersigned Commissioners for proper consideoration und

detormination of such izsues, und tho Commission hes failed
to oxercise ite suthority lawfully srd properly snd has made

its docisions contrary to the recoerd in these proceodingse




(2) The record made in each of these proceedings fails to establish
adequate grounds upon which t¢ base findings that certificaters of
public convenience adnecessity should be granted.znd it is epparent
that the record in each of the seventeen (17) applications is insuf-
ficient and inadequate in this respect.
(3) The orders granting certificttes of public convenience and
necegsity are smbiguous und uncertein in langunge and effect and
fail to meko definite whether operating und service certificates are
granted or whether the Commission's grants are confined to the mere
coertification of county frenchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while grenting new certificates, has failed to
cancel and annul existing prier certificctes, with the result thut
there will be outstanding, und apparently simultaneously in effect,
rumerous certificates and grents conflicting in terms and conditions
and overlapping in space cnd time.
(5) The granting of certificates of public ¢onvenience and neces-
sity, which may be construed s conveying operating and service rights
and privileges in eny of these ceventoen (17) procesdings, is contrary
to applicent's prayers and results in the Commission's meking of grents
to applicunt, Pacific Gus and Electric Compeny, which that utility
company hes not asked for and specifically ctates it does not need.
A substantiation of tho five items summerized bove is necessary.
As 30 (1):  All of thece applications were assigned by the Commis~
sion to Commissioner Wakefield for heuring and either heard by him or referral
to exsminera of the Commission for the taking of testimony. In additien to
the seventeen (17) applicationc referred to above, Commigsionor Wekafield
alzo had nssigned to him other similer applications made by the same appli-
cant, including Application No. 21744 for am electric certificate in ifen-

decine County.a) A more voluminous reocord was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
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than in any of the other similer applicstions. That record leaves no
doubt of Commissioner Wekefield's coreful consideration of all issues,
facts and testimony in that case nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, addressed to the attorney of the Commiszion he
s2id, in parts
" % % # it goems to me thet one of three slternatives is
open to ust

"l. To grant o certificate finding that public convenience
and necessity require thut applicant exercise the franchise granted,
but pointing out thut this franchise hes no legal effect, otherwise
than authorizing it to use the streets, and that other cuthority is
necessary to permit it to cperate.

“2. To ireat the application as an application for certificate
40 oxercise the franchise and also to consiruct, maintain and oper-
ate, in which ovent the order could be in substantially the same
form a5 the present form. I think, however, if we adopt this alterna-
tive, we should point out what we sre doing and that we are in eoffect
gronting & certificate under botk Sections 50(a) and 50(b).

"3. Te¢ dony the cpplications on the ground that by their terms
they seek an cpplication under 50(b); thet tre principol evidence
produced in support thereof wns the need to comply wiith the ecstern
statutes regulsting the investments of savings bunks, etc., cnd thet
since the frenchise and cortificate would not meet the reguirements
of those statutes thet no ctse hts been mede for the issuance of the
certificete. In this cuse the denizl should be without prejudice and
perhcps o suggostion made to the compray that they should file an
cmended applicction ssking for o certificute to construct, maintain
cnd opertte, &t well s exorciso the fronchise.

"I fovor the last course bocuuge I believe it will not work
cny herdship on the compeny tnd will crecte the least confusion.
In the czse of the County of Mendocino ot least, they do not need the
frerchise in order to use the roads ot the present time, s they now
have o genercl county fronchise which rums until 1961. No matter how
carefully wo worded the order granting the certificate it might soan
become & number and title such as 'Decision No. 32751, a certificate
of public convenience end necessity to exercise a franchise in Mondo-
¢ine County,' and become considered z certificate to operate, no matter
now carefully we pointed out that such ves not intended.

"Alternative No. 1 is open to the objection that it does not give
the company vhat i4 wents or needs, and alternative No. 2, that it is
giving the company something it does not ask for.”

More than & year prior to the date of the memorandum from

which we have quoted, Commissionmer Wakefield, on July 27, 1939, addressed

a memoraondum to the Commission und asked for a determination of several

-3=




questions ond issues which to him seeded - contrelling in these proceedings.
We quoter

"It is my understending thet under the present law, the only
authority remaining in cities and counties pertinent t0 this discus~
sion is the right to control the use of the streets and highways, and
30 far as I know, none of the ordinances involve purport to grant any
other tuthority than the right %0 use the streets and highways. * * %
Wk ook e oo %o % T4 mey bo thut operating rights and the right to
oxorcise franchises to use streets and highways are a¢ interwoven
that this Commigsion cannot meke an order certifying franchise rights
without, in effect, certifying oporating rights, but if this is irue,
of which I am not yet convinced, the orders should make it c¢lear whati
iz being done, rather then as I think heas been the case in the past
of not clearly passing on the question. If operating rights are
involved, perhaps it should be suggested to the utility that the title
and prayer oX its petitions be so worded as to cleuarly indicate this
fact. Notice of hearing has been published in these proceedings,
setting forth the title of tho proceovding and the date of tho hearing.
There would ve no notice to intorested pesrties from this form of
notice that operating rights were involved. loreover, in my opinion,
by reading the petition one could not obtain that information.

"It is, therefore, my suggestion in this connection that the
orders issusd meke it clear in some cppropriate manner that the
Commission is not pessing on oporuting rights in these proceedings,
and stating spocifically that only the right to use the streets
and highways where opercting rights elrecdy oxist in the utility,
or aro herecftor in an appropriste manner acquired, is involved.

II

"The allegations in Applicctios 2L008, relating to qualifying
the applicant's First snd Refunding Mertgege Bonds os legal invest-
merts for savings benks and truet fuads is &s followss:

t% # dthot the laws of u number of the states of the United
States permit, under definite restrictions, the investment of
savings banks and trust funds ir pubdblic wtility secwrities;

that the laws of the Stute of New Yerk, as arn example, permit
invesiments by savings burks in the bonds of gas and electric
corporationz, provided, cmong other things, that "such corpora-
tion shall heve all franchiszes necessary to opercte in terri-
tory in which 5t least sevonity-five (75) per centum of its
gross income i5 eurned, which franchises shall either be inde-
termincte pormits or agreements witk, or subject to the juris-
diction of a public service commission or other duly constituted
regulatory body, or shall extend at leust five years beyond the
paturity of cuch bondz."’

"If the purpose is to comply with & statute which provides 'such
corporation shall huve all franchices necessary to operate, eic.,'
and the franchises merely granting the right to use the streets

and highwoys are the typos of franchises intended, our orders gront-
ing a certificate to exercise the rights and privileges of such
franchises may improve the P. G. & Z. Company's position in this
zotter. Howover, if the pesition is correct, that in addition to
having such & county frencrise, it is necessery for tho company

to have o cortificato from tho Commisciorn to operate (in the zbgonce
of & constitutional fronchise obtuined prior to 1911), thon little
if anything is cccomplished in the woy of improving the compony's
position in *his motter by un order authorizing the use of the
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“"franchise. * % % = # # T think our duty in the matter will be fully
performed if we moke it clear what we are deing. On the other hand,
if the order iz ambiguous, permitiing the representation that operat-
ing rights are granted when only the right to use the streets and
nighways is involved, I think we should be subject to considerable
eriticism."

We £ind then this situation: Tne preziding Commiasioner
(Mr. Wekefiold), to whom this lurge number of important cases was
assigned, after hoaring some of them and after consideration of the
issues involved, repeatedly, over a period of two years or mere, prosented
to 4ho Commission cortain controlling questions togothor with his rocommen-
dations. When Commissioner Wekefisld, in March of this year, left the
Commission, the seventoen (17) applications here under consideraiion
remained undecided before the Commission. Decizions were later prepared
and presented for the Commissioners' signatures. The undersigred Commis-
sionors, upon & review of the record, found the conditions as hereéin ro=-
ferred to. We found the basic questions raised and prosented by Commissioner
Wakefiold had beeon ignored and left undecided, that.his recomzendations had
boen given no consideration by the majority and that the decisions presented
to us were ambiguous, comtrary to the evidence and, although prescumably
granting what applicant sought %o hove grunted, made 2 grant convrary to
applicant's petitions und dufferent und much wider in scope than applied for
by the util}ty cozpany. We are, therefore, unwilling and unable to sign
these decisions.

We asked for further consideration by tho Commission of the appli-
cations in the light of the record and the presentstions mude by the pre-
siding Comzissiomer. Before docisions contrary to the record were to be
randed dovm we asked for a re-ussigrment of the spplications to one or more
Cozmissioners or for a consolidation of zll seventeen (17) proceedings be-
fors the Commission exn banc, when the undetermined and controlling questions
might be gone into and a more complete record established.

On Mey 22nd, June 2nd and July 2nd, of this year, Commissioner

Sschse oddressed memorcnda to the Comaission desling with the matiers hore
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referred to and making specific requests and recommondations. Commissioner
Havenner vorbally made substantially similar recommendations and reguests.
The majority gave no consideration to our presentations and the issues
raised were not gone into by the Commission.

Of the six Commissioners who during the last two years have had
these sevonteoen (17) cpplicetions before thew for decision, we find there-
fore three (the presiding Commisaioner in these cusas, Mr. Wakefield, zow
resigned, and the two undersigned Commissionors) opposed to the order in the
prosont mejority decisions.

Upos this record, we think that proper znd lewful procedure re=-
quires o recpening and consolidation of these seventeen (17) spplications
into one procesdirng with notice to all parties of the guestions at issue,
with ¢ hoaring before the enitire Commissior and, thereupon, decisions by an
informed Cormission based upon an adequate and complete record.

As to (2): Applicant in each of tho seventeen (17) applications
alleges and insists thet it does rot ask for and does not need certificates
of public convenience and necessity authorizing the operation of ity elec-
tric or gas plants and the furnishing of service to its consumers end rate-
payerse. Applicant insists it is ot present in possession of such rights
(existing certificates and franchises are listed in the respective epplica-
tions) end does net intend to surronder them in exchango of new cperating

cnd service certificstes from thoe Comission. 1/

1/ 1In Application No. 22216 the following sllegetion sppecrs:

"Applicant and/or its predecessors in interest originally
constructed ond subsequently extended the said electric sysiem in
the County of Butte and engtged in and conducted the business of
furnishing and supplying electiric service in said county under
and pursuant to the following gonoral county frenchises granted
to applicant's predecessors by tho Board of Supervisors of the
County of Butte, State of California, namely:




All that spplicant asks f{or in every one of these applications
is, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Granting
Ordinance No. Adopted Expiring Franchise tos

159 July 7, 1899 July 75 1949 Butte County Electric
Power and Lighting
Company

161 August 10, 1899  August 10, 1949 Yuba Electric Power
Company

Resolution Japvary 10, 1902 January 10, 1952 Oroville Light and
' Powar Company

Resolution November 15, 1904 November 15, 1954 Park Henshaw
214 March 10, 1905 March 10, 1955 IZ. W. Sutcliffe

242 February 15, 1908 February 15, 1958 Great Western
Power Company

281 June 2, 1913 June 2, 1963 Great Western
Power Company

And further:

"In this connection applicant alleges that it now is and for a
aumber of years last past hus been in possession and ownership, among
othor things, of all necessary rights, permissien and suthority to con-
struct extensions of its said electric system into eny and all parts of
the unincorporated territory of said County of Butte, not presently
served by another olectric public utility, and to furnish and supply
olectric energy and service therein for all lawful ugses and purposes.”

2/ In Application 22216 it is alleged:

"That while applicant i3 in pogsession and ownership of valid
fronchises of erecting, constructing and mainteining electric lines
in the public¢ highways, stroeeis, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, distriduting and supplying electricity to the public
for light, heat, power and all lawful purposes, it applied for and
obtained the franchise granted by said Ordinance No. 349 of the Board
of Supervizors of the County of Butte primarily to enable applicent
to continue to qualify its First and Refumding Mortgage Bonds as legal
investments for savings banks and truct fundsj * % # * * # gand that
the exercise by your applicant of the right, privilege, and franchise
grantod by the aforementioned Ordinance Noe 349 of the Board of Super-
vigsors of the County of Butte {which said franchise expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chisos now poscsessed and exorcised by your applicant and those obtained
and hereaftor 1o bo obitained, iz essontial to enabdble applicant to s0
qualify its said bonds."

Similar cllegations appeer in the other applications.
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The record is conclusive, therefwe,on the following peints:

First, applicant insists that it 18 now in pocsession of all nec-
essary operating and service rights and does not dezire from this Commission
certificates gronting suck rights;

Second, applicant is now in possessicn of valid county and city A
franchises, of various wnexpired terms and grantirg 21l necessary rights
for the use and occupancy of county or cily stroeetr, roads, and highways;

Third, the only apparent rexcon sdvuaced by applicent for the issuunce
of u cortificate lipmited to roud otecununey,us teratofore indicated, is
stoted by applicant ez follows:

"% % % * % 3% applied for and obtuined the fraachise
grented by said Ordirance No. 349 of the Board of Supervisors
of the County of Butte primerily to encble cpplicant to continue to
qualify its First and Refunding iortigzge 3onds ac legal invest-
ments for cavings banks and trust fwde; that the laws of & number
of the states of the United State:s permit, under definite restric-
tions, the investment of ecavings barnke and truct funds iz public
utility securities; that tlhe lawz of the State of New York, os sn
excyple, perzit investments by scavings boenks in tho bonds of gos
and electric corporutions provided, rwmong other things, thut
'such corporation shall kave tll frimchiszos necessary to operate
in territory in which at leust zeventy-five (75) per centum of its
grocs income is ezrned, which fronchise shall either be indetermin-
ate permits or agreements with, or ~ubject to the jurisdiction of o
public service commission or other duly constituted regulstory bdoecy,
or shell extend at least five yoeurs Zayond thne meturity of such
bonds * * * ': thot the stotutes ¢f rther stutes, such us
Penngylvanis, Connecticut, und Minne.ott, contain substentially
the szme provisiom ag thet of the lzwv of the Stute of New York,
above quoted; thot the Masscehucotts Bunking Act contains like
provision, oxcepting that u tired yu'r period instecd of & five
year period, beyond the muturity of twnds is spocified; that the
most recent izsue of cpyplicemt's Firi4 wnd Refunding Mortgage
Bords matures in the yeer 1966; thut it is desirsble that said
iscue of bonds, together with other Zecues of applicunt's First
and Refunding Mortgrge Bonds previousay sold, and those which
may heresfter be sold, should quelify =s legel investments for
savings barks and trust funds in as meny states of the United
States as ig poscibdble; thet by effecting such pwrpose, the market
for applicant's bornds iz definitely broadened and applicant is
enabled to dispose of its said bonds 2t higher prices than would
otherwice be obteinable; in other werds, tho maitter of the legali-
zation of appliceni's bonde as savings venks investments has a
definite bearing upon tae cost of money 1o your spplicent; that iz
order to qualify zpplicant'z said last mentionmed First and Refunding
Mortgage Bonds a3 savings banks invesimonte in the State of New York
and cortain othor states of the United States, it is essential that
your applicant possess the requicite franchises and franchise rights
extending t0 the year 1971;"

Similar allegations appear in tho otheor applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost iz influenced by various franchise

terms or conditions. The Cemmissiorn's staff did not investigate and

report on the facts in these matiers nor was zny evidence presented

frof any other source. To us it secms that this argument in favor
of the granting of the particular and limited certificates askod

for must, on close inspection, lose whatever validity it may eppear
to have. The laws of the State of New York, as cited by applicant

in the foregoing quotstion, clearly require operating franchises

or certificates and not merely francrises authorizing the occuparcy
of streets or roads. The New York law, as cited by applicont, reads
that "such corporation shull huve ull franchises necessary to gperate
in territory in which at least seventy-five (75) per centum of its
gross income is earmed *#wwme" (omphnsis supplied).

We conclude, uwpon the record as it stands, that these applica-
tions should either be dismissed or reopened and consolidated into one
procesding so thet an opportunity may be given to applicant for sub-
mission of new and additional evidence, wnd that an independent in-
vestigation be made by our own staff on tho items in question.

As to [3)s The order in the majority decision No. 34488 ~eads,
in part, "IT IS ORDEZRED that Pacific Gas and Electric Company be end it
is hereby granted & certificate to exerclse the rights end privilegoes
granted by the County of Butte, by Ordinance No. 349, adopted January 12,
1938, withir such parts or portions of said County &s are now served by
it or as hereafter may be served by it through extonsions of iis existing
syctem mode in the ordinery course of business as contemplated by Section

50(a) of the Public Utilities Act;"
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Similer language is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege grented by the countie: in their county franchises, it
being understood that the counties have no authority over cperation
and service, or are these Commisaion certificates also grants of oper=-
ating and service rights? We have asked the majority repoatedly to
decide whether their grant in each application is to be for a certificate
limited %o the approval of the county franchise or for the much broader
operating end service certificate. Former Commissioner Wakefield, as
we heve said, repeatedly raised the same question in these proceedings.

The majority continues in its refusal to meot ond decide that basic lssue.

They prefer the szbiguous language of thoir order. Thoy are satisfied

+o leave to the utility tho interprotation of whether the order means

t+he ore thing or the other.

We are told that this Commission's orders must be strictly con-
ctrued and that the order here mede does not specifically grant operating
and servico rights. Thie might also be inferred from the language in the
mejority opinion resding as follows (Decision No. 34488, peges 4 and 5):

"However, it is further declared in paragraph (b) of
Section 50 that no utility zhall 'exercise any right or privilege
under any franchise' obtuined cfter March 23, 1912, ‘without
firgt heving obtained from the Commission & certificate thet
public convonienco &nd necossity require the exercise of such
right and privilege.' No exomption from this requirement is
given to cay utility. Zach must apply to the Commission for a
cortificrte to exercise etck new franchise obtained, whethor or not
the rights already secured to it may be equally extensive with
the rights &nd privileges exprectced in the new frenchise grant.”

And further, (pages 5 and 6 of the same decision):

"Ereh of these certificates is curefully phrased to scy that pub-
1ic converience ond recessity require no more then that spplicont be
pormitted to exorcise tae newly acquired fronchise to the extent of
facilitios oxisting todey snd &5 bereafter exptnded in the ordinary
course of business to contiguous croze. It follows, thereforo, that
the certificate here given is not one purticle brocder than the
cpplicant mey rightfully demend by virtue of the provisions con-
toined in Section 50 of the Pudblic Utilities Act.™
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But, in its order in decision No.. 34488, in condition No. 2,
the majority stipulatos
-2 That,. except upon fursher certificete of this Commission
first obtained, Applicant shall not exercise such franchise for the
purpose of supplying electricity within thosze parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;" '
This exception, it will be'noted, refers to the exercize of

such franchise "for the pwrpose of supplying electricity." We think
thet this language mey certainly be consirued as permitting the supply-
ing of eloctricity outside of the rustricted area.

The majority opinion presents the matter zs one of simple

principle and procedure and as well settled by uriform Commission practice

and a long line of decisions by this Commission. 3/

3/ The majority cpinien in Decision No. 3448C reads, in part, as followss

“To us, it would sppoar olmost self-evident that the requested
authorization should bde granted. Yet, in & former proceeding, in-
voling & similar franchise issued to the said utility by the County
of Mendocino, & dissent was voiced to our Decision No. 33946 rendered
theroin. And we might as well frenkly acknowladge a present diver=-
gence of opinion ecmong the mombers of the Commission. Fourteen like
applications, which have boen under consideratlon for some time, are
boing decided concurrently with tuais applicatior. In view of the cir-
cumstances indicated, we feel impolled to incorporate witkin the
decision of one of such proceedings & cloar sta%ement of the reasons
prompting our action with respect to the entire series.

"This Commission has o many times considerad utility applica-
tions arising under Section 50 of the Public Utilities Act, and hes
30 consistently followed the principles and procedure originally
enunciated, that there would seem to be little if any occasion for
an oxtended re-sztatoment tiiereof in this instance.

"Franchises iszsued to electric and gas utilities by county
authorities are granted in accordence with the powers given them by
law, powers which the countles possessed long before March 23, 1912,
the offective date of the Public Utilities Act as first enacted, and
powers which were oxpressly reserved to them thereaftor. Paragraph
(a) of Section 50 explicitly so declares. So the Commission may
neither approve nor disapprove the action taken by the fourteen
counties which have issued new franchises to the applicant herein.
However, because it is provided in paragraph (b) of the same section
that a utility sholl obtain.from the Commission & certificate of pub-
1ic convenionce and necessity for the exercise of each franchise
obtained, the question has been raised whether the Commission prop-
erly exercises tho authority thus committed to iv.

"o are convirnced thet there kuas been neither misconstruction of
these provisions of the Act nor any sbuse of the suthority thereby
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A careful reading of these guoted portions of the majority
opinion, and indeed of the ontire opinion, indicates, we think, that
the majority has foiled to understand, and to meet, the real issues ih these
cases and thét its decisions are contrary t¢ tho record in every one of these

applications. It is erroneocus to characterize the present applications

3/ {continued)

"vested in the Commission. We are supported in such conviction by the
Commicsion's uniform interpretetion and epplication of those provisions
over ull the years.

"The rights vested in public utilities in existence on March
23, 1912, are quite clearly expressed in the constitutional and
statutory changes of that time. And these must be read in the
light of cozntemporary judicizl decisions. Of the wany proceedings
first coming bYefore the Commission, crising under the ssveral sub-
divisions of Soction 50, thoso involving the oxtent of the rights
secured to utilities exicting on thet dute predominuted. There were
many others invelving the proposed entrunce of & new operator into
the utility fiocld. Those of the first grouwp predominated because
the Commigaion wes thon c¢alled upor to dotermino whethor euch exist-
ing or comtemplatod utility ontorpriso hud in fact qualified itself
s of that dute for the protection which the law expressly gave to
those which had met the required specifications. The prescribed con-
ditions were tntt the utility system be either sctually constructed
or a consiruction progrim undertoken in good faith by virtue of &
fronchise provicusly obtuined. The protection cecorded to & utility
vhich could thus qualify is clewrly onough expressed in Section 50
itself. It i3 the right to continue in business und 1o expund thot
business to the extent ot forth in subdivision (&), nomoly, to expend
its utility facilities into wress con%iguous to thet already served,
provided only thzt such expunsion be ntde in the ordincry cowrse of
buginess and not result in tie invusion of & field occupied by cnother
utility of like character. That was &« right secured to the utility
without limit as to time, and without obligntion to secure cny further
grant of cutherity from the 3tute, oxcept that cities and countles
might continue t¢ exercise their power to exact frunchises for the
occupancy of their stroets and Righways. ™ % % % % & % & % # # % 4

"All of the county franchises which are now before the Commis-
sion for consideration nust be sccepted as lawfully granted. It
must be acknowledged also that in all these counties the applicent
hes, by itcelf or its predecessors, perfected itis right to enguge
in the electric utility business. OSome of such rights were per-
fected by operztions begun before 1912, and some by certificates
therecfter issuoed by the Commission itself. True, there meay not
now be distribution fzeilities existing throughout each county.

But tho Commigsion is not issuing 2 certificote to the effect that
public convenience and necessity require the extension of appli-.
cant's facilities and service throughout the entire county. Nor
did it do 5o in the Mendocino decision. Each of these certificates
ie carefully phrased to say that public convenience and necessity
require 1o more than that applicant be permitted 10 exercise the:
rewly acquired franchize to the oxtent of facilitieo existirng today
and as rereaftor expended in the ordinery course of business to con-
tiguous areas. It follows, thersfore, that the certificate here
given is not one particle brosder thon the applicant may rightfully
demand by virtus of the provisions cortained in Section 50 of the
Public Utilities Act.
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as similar to or indistinguishable from the many Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
and decisions of this character, we huve been unable to find any,

apart from this recent series of epplications by this applicant,
vherein the specification appears that operating and service rights

and privileges are not needed and apparently not wanted. In all of

tho applicutions we have found the applicunts huve been concerned not
merely with o certificate by this Commisszion approving limited county

or city franchise grants. On the contrary, such applicents have been
concorned with the securing of = grart of operating and service rights
out of the exclusive authority of tiisz Commission. And this, we are
satisfied, is not & theoreticel or mezningless differentiction or dis-
tinction. It is, we think, one of the conzrolliné netters in such cases.
The refusal of the mejerity to recognize this essenticl difference nmust,
of necessity, result in errconeous cnd unlawful decisions.

The mejority apperently does not question the correctness of
the allegation thot zpplicant is in present posscession of all necessary
opersting and service rights "without limit as to time ond without obliga-
tion to secure cny further graont of suthority from the stete, except that
cities and counties might continue vo oxercise their pewer to exect fran-
chises for the occupancy of their streets and highweys.™ The majority
seyss "It must be ccknowledged clsc that in all these counties the ap-
plicant hes, by itself or its predecessors, perfected its right 1o engege

in the electiric utility business.”

3/ (continued)

"It connot justly be held, therefore,that in such epplicctions
ao this the Commission improperly grents & blanket certificate
covering an entire county, cnd tact no foctunl basis exists for the
finding mede thet public convenience cnd necessity $0 require. This
phrese has no precise meaning, but must bo viewed in the light of
its statutory sotting. The Commission mazkes iis finding of publiec
convenience und rnecessity beczuse this is the roquisite finding
imposed by the statuto in &ll such czses. The mere feet that such
finding is made does not connote thit some generous diseretionsry
gront hes been conforred upon the utility. The cpplicant utility
has been given no more thon the law contemplates that it receive.
In our opinionm, on the basis of the record in those applications,
we have no legal right to do otherwice.”
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We think this is taking altogether too much for granted. The
record, beyond applicant's ellegations, by no means substentiates these
assumptions. The so~called conmstitutional grants referred to by the ma~
jority have not been proven 5o swoeping and all embracing as to relieve
a utility froz all "obligation to secure any further grant or authority
from the state." In severasl of this series of applications by this
applicant, testimony wes given that there is some question as to what
the constitutional frenchise reslly covers and that, if it merely covers
lighting service, orly & part of the utility's operctions and service
would rest securo.

Equally unsupported by the evidence and unsound are the
majority proncuncements that "the certificate here given is not one
particle broader than the cpplicont mey rightfully demand” and thet "The
applicent utility has been given no more than the law contemplaotes that
it receive.”

Ve cgree thet o county or & city, within the limits of their
authority, may grant or refuse to grant utility franchizes. We deny
that this Commission, when such & ¢ity or county fronchise is granted,
thereupon has ne choice but to approve in toto. The state's political
subdivision, county or city, mcy exercise its limited powers within the
lew governing its aﬁxhority. This Commission, acting within its powers,
mey gront or withhold certificctes of public convenience ond nocessity
and moy attech to them its own terms ond conditions s to time, terri-

toriel extent and other metters s the public interest muy dictoto and
th TEGord ywstantiate.

As to (4):r  According to the record, there are now outstanding

and in effect mumerous county and city franchises with various terms and

conditions graonted partly prior to and partly subsequeat to the enactment
of the Public Utilities Act. There are also outstanding meny orders of

this Commission granting certificates of public convenience and necessity

oither corresponding to or supplementing city and county franchises.




Such franchises are usually, though not always, fixed term grants, while
trhis Commission's operating und service certificates usually ore indeterm-
irate ag to time. Prior to the enactment of the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and retes. The Public Utilities Act divested the
counties and cities of zuthority over such matters and placed such zuth-
ority in this Commiscsion. In aome instances the granting of new county
and city franchises is made conditioned upon ‘the cancellation or swurronder
of prior franchises; in other cases there is no such condition. We think
e consistent and non=-diseriminstory policy and practice should be adopted
by this Commission in the granting of ita certificutes. New certificates

of public convenience and necessity should be granted on condition that

(a) prior and conflicting certificates be surrendered
end cancelled;

(b) certificates gronted by this Commission should,
except in extraordinary cases, be indeterminate
in duration and not for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful zny condition
in any c¢ity or county franchise when it appears that
the imposition of zuch corndition is unlawful and Yo~
yond the authority of suck city or county. 4/

4/ In Application No. 22216 the frunchise granted by the Supervisors of
Butte County (Ordinarnce 349) conteins the following ¢leuses:

"Section 1. Tho right, privilege and frunchise of erecting,
congtructing and maintaining electric lires consisting of poles
or other suitable structurses and wires, crossarms and other ap~-
pliances inatallecd thereon, including wires for the private
telephone and telegzriph pwposaes of the grantes, in 5o many and
irn such parts of the public highways, streots, rouds snd places
of suid County of Buitte as the grantee of said right, privilege
cnd franchise ney from time to time elect to use for the purposes
hereinofter specified, &nd of using such electric lines for the
purpose of transmitting, conveying, distributing and supplving
electricity to the public for licght, heat, power cnd oll lawful
purposes, aro heredy granted, by scid County of Butte, to Pacific
Gas and Electric Compeny, ita successors ond GssignsS-"eececccevce

"Section 8. The said right, privilege tnd franchise tre granted
under and pursusnt to the provisions of the lows of the State of
Califorric which relctes to the grinting of rights, privileges cnd
franchises by counties.” (EZmphesis ours). We think the county hes
no suthority to grant the operuting and use rights ond privilsges re-
forred %0 in the omphesized portior of Section ), uznd we believe that
provision of the frznchize to be unlewful. The utility may crgue, howe-
ever, that the implied ancceptonce and approval by the Commission in its
docision cnd order of the entire county franchise, including the unlaw-
ful portion, constitutes & gronting of tn opercting and service
certificute.
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As to (9):+ Applicant in these procseedings, we have shown,
asks for orders from this Commission granting "a certificate declaring
that the pregsent and future public convenience and nocessity require, and
will require, the exercise by it of the right, privilege and franchise
granted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of California, 8ll &3 provided for in Section 50(v) of
the Public Utilities Act.of tho State of California” and is on record
atating it does not ask for nor desiro zn operating or sorvice certificate.
The majority hes issued certificates that may be construed ez granting
rights and privileges much groater than asked for, the difference being
botween, in tho one czse, the right and privilege to occupy city aznd
county streets and roads, &nd the right and privilege, in the othor case,
to carry on the operction of electric or gas utilities for the production,
transmission, distribution and sele to the public of gas or electricity for
light, heat, power znd other purposes and the corrying on of & complete
electric or gas utility business.  Notwithstending the essential and
for renching difference between the two kinds of rights cnd privileges, the

majority does not see fit in the cuses here concidered, cnd in similar cages

affocting other utilities, to moke cleer what kind of & gertificate is being

gronted cnd cpporently does not wish to elimincte & deliberate ambigulty in
orders of this nature. Such ambiguity, we ere convinced, cannot be justi-
fi0d in view of tke language of Section 50 of ¥he Public Utilities Act end
obviously is ageinat the pudlic interest. The majority has advanced no
roason why the importont issues raised in these proceedings should not be
considered on their merits and determined on an cdequate record.

Concluding we desire to oxpress our conviction that the pro-
visiona of the Public Utilities Act dozling with certificates of public

convenionce and necessity coastitute part of the very foundation of




public utility regulation. They were 5o corsidered when the public

utility law wac enacted and during the early years of the Commission's

activity. We think they should not be taken es a matter of routine at

the presont time.




™wo of our associates are filing this day (October 21,
1641) the foregoing statement purporting to be in support of their
dissent formally noted to the Commission's Declsion No. 34488
tssued on August 12, 1941, granting Pecific Gas and Electric Com-
pany & certificate to exercise an electric franchise obtained
from Butte County, as well as sixteen other decisions of a similar
neture Issued oa the same dave.

Those decisions, of course, have long since become
final, and we would nct now have occesion to make any conment
upon the statement being filed by our assoclates were it not for
the very decided misstatement of fact which they meke ir supprort
of their contentions. OQur Decision No. 34488 in the Butie County
matter speaks for itself ané needs no further defense upon our
pert. But, when the dissenters now state that the majority of
the Commission have for more than two years refused the repeated
requests of former Commissioner Wakefield for a proper considera-
tion and determination of ke Lssues involved, implying that such
former Commissioner hed recommended the denial or some other dise
rosition of all such applicaticus, it becomes incumbent upon us
to point out the utter falsity of vhet siatement.

mhe fact 15 that during the tern of Ilr. Wakeflield upon
this Commission he Jjoined in more than one hundred decisions
greating this utility cextificutes W0 exercise city and county
franchise rights, ncarly all of whick were decisions prepared
wnder his supervision. Ninetecn of these were certificates author-
izing the exercise of county franchises. Never, gxcept in one

{nstance, &id the Commission disagree with his recommendation in

eny county frenchise decision e prepared, andé that was his pro-

posod revised amended opinion and order in respect to Application

No. 217LL involving the Mendocino County franczise, ané this
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proposed amcnded ovinion and order was not submitted by him for

finel consideration by the Commission until the niddle of

Jenuary, 1941. And his recommendaticon in this instance, in which

the majority of the Commissioners did net join, was not that a
certificate bve denled the applicant utility but that the certifi-
cate Tirst issucd as preparced by him be reaffirmed with only
slight modification. At no timo during his torm of office did

he present any proposal for the disposition in one way or another

of i 8F 11 A[ULI0RUIORS Boreis tavelvse, elviougn 211 nae

been 2331gnod vo him and many of thom had buen roady ror decision
for morc than two years. The implication mzde by the two dis-
senters that the Commission felled to give Tull comsideration
and thorough discussion on the issues involved in a multitule

of like franchlisv matters coming before it, during the past two
yeers or at any time, is simply untruc. The refeorences meds by
the two dissenters té certeln memoranda seoningly prapered by
the former Commissioner aid thom little in their contentlon
when those statements wre viewed in the light of whet the record
shows to have been thoet Commiscicnaor's recl action., And sueh
private memorende arce not, of coursc, pert of the record in eny
of these procecalings.

acT 91 194
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The majority members of the Comnission have inade the allepation
that the statements contoined in our {issenting opinion concerming the atti-
tude of former Commissioner waliefield towzord the Lesuance of certilicates
in +he Pacific Gas and Zlectric Company franchise caces are {alse. This
chaggc of falsehood is apparcntly based upon a technical contention that
the various memoranda prepered Ly former Commissioner Waliefield, and re-
ferred to in owr dissenting opinien, arc not proverly & port of the Com-
mission's official record in these proceccdings.

The question of veracily is not at iscue. It is a fact that adl
of the nemoranda quoted in our dissent wore adnditedly written by Commissioner
Wake{leld and submitted by him in some instances for the consideration of the
Commission itselfl and in others for ithe considerstion of the Commissionts
lezal and tecimical stalfs, who are the experi advisers of the Commissioners
in all such motters. The mere fact thct the majority members of the Commission
did not see fit to allow all of these nemoranda to be included in the olficial
lfiles of these procecdings cinmply ctreagthens owr beliel that the majority
have falled o zive proper consiceration to the important nuestions raised
by Com.dissioner Waliefield and br us, .

v 1s our carnest beliel that the persistent refusal of the majority
to permit thelr decisions to deal with the all Lmportant question whetier
operaling rights are or are not conferred by the certificates of »ublic con-
venience and necessity gronted to the Pacific Gas and Tlectric Compuny ine
evitably tends to nullify the spirit and the intent of the Public Utilities
Act,

In the record and in repcated conferences with the Commission
the attorneys for the Pacific Gas and Zlectric Company hove asserted that
the company does not desire or recuire in these cases any srant of opera-
ting rijhits from this Comrdscion. Recently one of the attorneys for the
company, in a heariny before the Conmicsion, stated it as nds opindon that
Ads company did not nced any certificater to operate in the cities and
counties dnvolved. Thic question, he added, could only be determined finally

by the courts.
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\ie disagree profoundly witl thisinterpretotion of tac Public
Utilities Act by the attorney for the company, and with the acoulescence
of the majority members of the Cormission in this contention, and we

earncstly hope that an early determinction by the courts of this importunt

issue may be had,
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