Decision No.

BEFORE TEE RAJLROAD COMMISSION OF TEE STATE OF CALIFORNIA

CRIGIRAL

Application No. 22uL0

In the matter of the application of
PACIFIC GAS AND ELECTRIC COMPANY, &
corporetion, for en order of the
Railroad Commission of the State of
California, granting to applicant &
cortificate of public convenience end
neceasity, to exercise the right,
privilege and franchise granted to
applicant by Ordinance No. 134 of
the Board of Supervisors of the
County of NAPA, Stete of Californie.
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R. W. DuVal, Attorney, for Applicant.
BY THE COMMISSION:
OPINIONXN

Pacific Ces and Electric Company bas applied for authority under
Section 50(b) of the Public Utilities Act to exercise rights and privileges
pertaining to electric service exprossed in a franchise granted 1t by the
County of Napa.

This franchise ia for a term of fifty (50) years and provides
that during eaid term the grantee shall pey to the County of Napa two per
cent (2%) of ite gross receipts arising from the use, operation, or posses-

sion thereof.

A besring in this matter vas held and from the testimony received

1t appears that Applicent or its predecessors for many years have rendered
electric service and that it is tho only distributor of electric energy

within the couaty.

The application and the evidence Introduced by Applicant Indicate
that, vhile possessing velid franchise rights under which to continue this

service, 1t had obtained the present frenchise primaxily for the purpose ol
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extending its franchise rights for a period commensurate with the life of
ite mortgage donds.

Applicant alsc has stipulated that it will never claim defore thia
Commi@sion, or any court, or other public body, & value for sald franchise
in excess of the actual cost thercof, which cost, exclusive of the fee of
£1fty dollars ($50) paid this Commission at the time of filing this applica-
tion, conaists of two hundred and seventy-five dollars ($275) paid the county
for the franchise and seventy-two dollars ($72) paid for pudlication.

* The Commission 18 of the opinion that the requested authority

should be granted.

v

A pudblic hearing having been bad upon the above-entitled applica-
tion of Pacific Ces and Electric Company, and the matter considered, and
It appearing end deing found as a fact that pubdllc convenience and

neceasity 8o require, it is ordercd that Pacific Gas and Electric Company de

and it 18 heredy granted a certificate to exercise the rights and privileges

granted by the County of Napa, by Ordinance No. 134, adopted May 17, 1938,
within such parte or portions of saild county as are now served by it or as
hereafter may be served by it through extensions of Its existing syetem made
1n the ordinary course of business as contemplated by Section 50(a) of the
Public Utilities Act, provided, further, that this certificate shall be
subject to the following conditlons:

1. That extensions of Applicant's electric distridution lires in said
County of Napa may be made only in accordance with such applicable rule or
rules as may de prescrided or approved by the Commission end In effect at the
time covering such extensions, or in accordance with any general or speclal
suthority granted by the Commission;

2. That the Commission may hereafter, by sppropriate proceeding end

order, limit the authority herein granted to Applicant as to any territory
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wlthin eald county not then being served by it; and
3. That no claim of value for such franchise or the authority herein
grented in excess of the actual cost thereof shall ever de made by grantee,
1ts successors, or assigns, defore this Commission or before any cowrt or
other public vody. |
The *ertective date of this Order shell be the twentieth day from

and after the date hereof.

Dated at L_Mg__, Celifornia, %

of %i 19b1.

// ////
ﬂ 2, 4 /@c»w./m
> %

Commissionexs.
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DISSENTING OPINION

We dissent from the majority decisions in the following seventeen
(17) Section 50 certificate applications, all filed by Pacific Ges and

Electric Company, viz:

Decision No. Application No.

34438 22216 (electric service in Butte County),

34496 22207  (ges service in Butte Couxty),

34495 22218 (electric service in Plumas County),

34497 223179 {oloctric service in Yolo County),

34498 22440 (electric service in Napa County),

34499 22458  (electric service in Sutter County),

34503 22642  (electric service in Fresno County),

34502 22712 {gas service in Sutter County),

34501 22726  f{electric service in Merced County),

34504 22733 (electric service in Sunta Barbara County),
34500 22751 (eloctric service in Madera County),

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23154 (electric service in Kern County),

34492 23155 (gas service in Korn County),

34493 23435 (electric service in Sen Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although the facts, circumstances and issues are not in all
respocts similer in cach of these seventeen {17) proceedings, the majority
decisions make no distinctions and the same form of order appecrs in each
caso. We may, therefore, summarize our dissent and epply it to each of <he
seventeen decisionse.

The decisions, we think, are erroneous and should be amended in
the following particulerss

(1) The majority hea failed to give consideration to the con-
trolling issues in these ctses und hes refused the repeated

requests of the presiding Commissioner (now rosigned) and of

\ ’ ¥ : [ }
tho undersigned Comissioners Jor proper considerction end

detormination of such issues, wnd tho Commission hes falled

to exorcise its authority lawfully and properly &nd has made

its decisions corntrary to the record in these proceedings.
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(2) The rocord made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public ¢onvenience a.inecessity should be granted.end it is apperent
that the record in each of tho seventeen (17) applications is insuf-
ficient and inadequate in this respect.

(3) The orders granting certificates of public convenience and
necessity are ambiguous snd uncertein in langunge and effect and

fail to meke definite whethor operating and serviée certificates are
granted or whother the Commission's grants are confined to the mere
cortification of county franchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.

(4) The Commission, while granting new certificutes, has failed to
cancel and annul existing prior certificctes, with the result that
there will be outstanding, und upperently simultanecusly in effect,
rumerous certificates and grants conflicting in terms and conditions
and overlapping in space and tine.

(5) Tae granting of certificates of public convenience and neces-
sity, which may be construsd us conveying operating and service rights
and privileges in any of thoce ceveateen (17) proceedings, is contrary

to applicant's prayers and rosults in the Commissions making of grants
to applicant, Pacific Gas and Eleotric Compeny, which that wtlility

company has not asked for and specifically states it does not need.

A substentiation of the five items suzmarized &bove 15 neCessary.

Az to (1): ALl of these applications were assigned by the Commis-
sion 1o Commissioner Wakefield for heuring and either heard by him or rofemed
+0 examiners of the Commission for the taking of testimony. In addition o
the seventeen (17) cpplications referred to above, Commissioner Wakofield
slzo had assigned to him other similur epplicutions made by the same appli-~
cant, including Application No. 21744 for an electric certificute in len=

decino Gountyg ) A more voluminous rocord was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
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than in asny of the other similer applicztions. That record leaves no
doubt of Cormissioner Wekefield's careful consideration of all iasues,
facts and tostimony in that case nor of the complete prosentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, zddressed 1o the attorney of the Commission he
said, in part:

"% % % it seems 10 me that one of three zlternctives is

open to uss

"l. To gront o certificate finding that public convenience
and necesaity require thut applicent exercise the frenchise granted,
but pointing out that this franchise kes no logal effect, otherwise
than authorizing it to use the streets, and that other authority is
necessary 1o permit it to operate.

"2. To treat thoe application as an application for certificate
t0 exercise the franchise and also to construct, maintain and oper-
ate, in which ovent the order could be in substantially the same
form as the present form. I think, howsver, if we cdopt this alterne-
tive, we should point out what we are doing and thet we are in effect
granting & certificate under both Sections 50(z) and 50(b).

"3, To deny the cpplications on the ground that by their terms
they seek an tpplicztion under 50(b); thet the principal evidence
produced in suppor+t thereof wcs the need to comply with the ecstern
atatutes regulating the investments of savings benks, etc., cnd thet
since the franchise and certificate would not meet the requirements
of those statutes that no cuse has been made for the issuance of the
cortificate. In this case the denicl should be without preojudice cnd
perhcps & suggestion made to the compnay that they should file on
rmended spplicction zsking for o coriifictte to construct, maintein
cnd opercte, &s well s oxercise tho franchise.

"I favor the last course because I believe it will not work
any herdship on the compeny tnd will crette the least confusion.
In the czse of the County of Mendocino ot lecst, they do not need the
frenchise in order to use the roads ot the prosent time, as they now
heve o genercl county fronchise which runs until 196l. No matter how
carefully we worded the order granting the certificate it might soan
become 2 number and title such as 'Decision No. 32751, a certificate
of public convenience and necessity to exercise a franchise in Mendo-
¢ino County,' and become considered & certificate to operate, no matier
how carefully we pointed out thet such was not intended.

"Alternstive No. 1 is open to the objoction that it does not give
the company what it wants or needs, and alternative No. 2, thet it is
giving the company something it does not esk for.”

More than & year prior to the date of tho momorendum from
which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorandum to the Commission and asked for & determination of several




. .
.. ‘ -

questions and issues which to him seemed ' controlling in these proceedings.
We quote:

"It is my understending that under the present law, the only
authority rexaining in cities and counties pertinent to this discus-
sion is the right to control the use of the streets and highways, and
so far as I know, nono of the ordinances involve pwrport to grant any
other zuthority then the right €0 use the streets and highways. % * *
* g F % » & T4 moy by that cperating rights and the right 4o
exerciso franchises to use streets and highvays are so interwovon
that this Commission cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should make it ¢lear vhat
is being done, rether than as I think hes been the case in the past
of not clearly passing on the question. If operating rights ere
involved, perhaps it should be suggested to the utility that the title
and prayer of its petitions be go worded as to clearly indicate thic
fact. Notice of heuring has been publizhed in these procoedings,
setting forth tho title of the proceoding and tho date of the hearing.
Thoro would bo no notice to intorestoed partics from this form of
notice that operating rights were involved. licreover, in my opinion,
by roading the petition one could not obtain that informatiorn.

"It is, therofore, my suggestion in this connection that the
ordere issusd meke it clear in some appropriate manner that the
Commiseion it rnot pessing on oporuting rights in theso preceodings,
and stating spocifically that oaly the right t0 use the streeis
and highways where opercting rights alreedy oxist in tho utility,
or aro hereaftor in un sppropricte menner acquired, is involved. -

IX

"The allegations in Applicetion 21008, releting to qualifying
the spplicantfs First snd Rofunding Mortgnge Bonds zs legal invest-
ments for savings benks and trust funds is &s follows:

"4 # *thet the luws of & number of the states of the United
States permit, under deSinite restrictions, the investment of
savings banks and trust funds iz public utility securities;

thot the lews of the State of New York, &8s an example, permit
investments by savings barks in the bonds of gas and eleciric
corporations, provided, umong other things, that "such corpora-
tion shell have all franchises necegsary to operate in terri-
tory in which ot least sevonty-fivo (75) per centum of its
gross inecome is ecrned, which franchises shull either be inde-
terminate pormits or agreements with, or subject to the juris-
diction of o public service commission or other duly coenstituted
regulatory body, or shall extend et least five yenrs beyond the
maturity of such bonds."'

"If the purposo is to comply with & statuto whkich provides 'suck
corporation shell have all frunchises necessary 1o opercie, etc.,'
and the franchises merely grenting the right to use the streets

snd highways are the types of franchises intended, our orders grant-
ing a certificate to oxercise the rights and privileges of such
franchises may improve the P. G. & E. Company's position in this
matter. However, if tho position is correct, that in addition to
having such a county franchise, it is necessary for tho company

to have & cortificato from the Commiscion to cpoertte (in the sbaonce
of o constitutionnl franchise obtuined prior to 1911), thox little
if anything is cccomplishod in the wey of improving the compeny’s
position in this matter by an order suthorizing the use of the
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Mfranchise. % % % * % % T think owr duty in the matier will be fully
performed if wo make it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that cperat-
ing rights are granted when only the right to use the streets and
highways is involved, I <think we should be subject to considerable
eriticism.”

We find then this situation: Thne presiding Commissioner
(Mr. Wekefiold), to whom this large number of important cases was
assigned, after hoaring seme of them and after consideration of the
izsues involved, repestedly, over a period of two years or more, presented
t0 “ho Commission certain controlling questions togother with his recommen-
dations. When Commissioner Vakefield, in March of this year, left the
Commission, the seventeen (17) spplications here under consideration
remained undecided before the Commission. Decicions were later prepered
and presented for the Commissioners' signatures. The undersigned Commis~

sioners, upon & review of the record, found the cornditions as herein ro-

forred to. Vo found the basic questions raised and prosented by Commissioner

Wakefield had been ignorod and left uandecided, that his recommendations had
beon given no consideration by the mejority and that the decisions presented
$0 Us were ambiguous, comtrary to the evidence and, although prosumably
granting what applicant sought %o have granted, made a grant contrary to
applicant's petitions and different and much wider in scope than applied for
by the utility compeny. We ere, therefore, unwilling and unable to sign
these decisions

We asked for further consideration by the Commission of the appli-
cations in the light of the record and the presentstions made by the pre-
siding Commissioner. Before decisions contrary to the record were to be
nended down we asked for & re-assigrment of the applications to one or mere
Commisaioners or for a consolication of 2ll seventeen (17) proceedings bve~
fore the Commission en bane, whon the undetermined and controllihg guestions
might be gone into and a more complote record establisheds

On Moy 22nd, June 2nd znd July 2nd, of this year, Corrmigsioner

Sachoe addressed memorenda to the Comuission dealing with the matters here
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roferred to and making specific requests and recommendations. Commissioner
Havenner vorbally made substantially similur recommendations tnd requests.
The majority gave no consideration to owr presentations and the issues
raised were not gone into by the Commission.

Of the six Commissioners who during the last two years have had
these seventoon (17) epplicutions bYefore them for decision, we find there-
fore three (the presiding Commissioner in these cusos, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
prosent majority decisions.

Upon this record; we think that proper znd lawful procedure re-
guires & reopening snd consolidation of these seventeen (17) applications
into one procesding with notice to all parties of the questions &t issue,
with & hecring before the entire Commissior ond, thereupon, decisions by an
informed Cormission based upon an adequate and complete record.

As to (2)s Applicant in each of the seventeen (17) epplications
alleges and insists that it doea not ask for and does not need certificates
of public convenience and necessity authorizing the operation of its elec~
tric or gas plants and the furnishing of service to its consumers and rate-
payers. Applicant insists it ic st prosent in possession of such rights
{existing certificates and frenchisos are listed in the respective spplica-
tions) end does not intend to surrender them in exchange of new operating

ond service certificates from the Commissions 1/

1/ In Applicction No. 22216 the following allegetion appecrs:

"Applicant and/or its predecessors in interest origirally
conatructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following general county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butte, State of Celifornia, namely:
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All that applicant aska for in'ovory one of these applications
iz, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Granting
Ordinance No. Adopted Freanchise tos

159 July 7, 1899 July Ty Butte County Electric
Power and Lighting
Company

16 August 10, 1899  August 10, Yuba Zlectric Power
Company

Resolution Jaruary 10, 1902 January 10, Oroville Light and
Power. Company

Reselution November 15, 1904 November 15, Park Henshaw
214 March 10, 1905 XMarexn 10, E. W. Sutcliffe

242 Fobruary 15, 1908 February 19, Great Western
Power Company

28 Juna 2, 1913 June 2, Great Western
Power Company

And further:

"In this connection applicant alleges that it now is and for a
pumber of years last past has boea in possession and ownership, among
other things, of all necessary rights, permission and euthority to con-
struct extenzions of its said eleciric system into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by another olectric public utility, and to furnish and aupply
elsctric energy and service thorein for all lawful uses and puwrposes.”

2/ 1In Application 22216 it is alleged:

"That while applicant is in possession and ownership of valid
franchises of erecting, constructing snd maintaining electric lines
in the public nighwnys, atreets, roads and places of said County of
Butte, and of using asuch electric lines for the purpose of transmit~
ting, conveying, distributing and supplying electricity to the public
for light, heat, power und all lawful purposes, it applied for and
obtained the franchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County ¢f Butte primerily to enzble applicant
to continue to qualify its First and Refumding Mortgage Bonds as legal
investments for savings banks and trust fundg; * % * % % % and that
the exercise by yowr applicant of the right, privilege, and franchise
granted by the aforementioned Ordinance No. 349 of the Board of Super-
visors of tke County of Butte (which said franchise expires om or about
February 1l, 1988) together with other rights, privileges, and fran-
chises now pocsessed and eoxorcised by your applicant and those obtained
and heroafter to beo obtained, is eessontial to enable applicant to so
qualify its said bonds."

Similar allegations appezr in the other applications.
-7-
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The record is conclusive, therefare,on the following pointss

First, applicant insists that it is now in possession of all nec-
ossary operating and service rights and does not degire from this Commission
certificates granting such rights;

Second, applicant is now in possession of valid county and city
franchises, of various wnoxpired terms and granting all necessary rights
for the use and occupency of county or city streets, roads, and highways;

Third, tho only appurent recson advanced by gpplicant for the issuance
of u certificate limited to road occupuncy,us heretofore indicated, iz
stated by applicent as follows:

"% 4% % % % it applied for and obtained the franchise
grented by seid Ordinance No. 349 of the Board of Supervisers
of the County of Butte primarily to enadble cpplicant to continue to
qualify its First and Refunding Wortgage Bonds =5 legal invest-
ments for cavings barkz and trust funds; that the laws of o number
of the states of the United States permit, under definite restric-
tiong, the investmen: of savings banks and trust funds in public
utility securities; that the laws of the State of New York, os an
example, permit invesimentis by savings banks in the bonds of gas
and electric corporations provided, among other things, that
'such corporation shall have cll frarchisos nocessary to opercte
in territory in which at lecct seventy~five (75) per centwn of its
gross income is ecrned, which fronchise skell oither be indetermin-
ate permits or agreements with, or subjeet to the jurisdiction of ¢
public zervice commission or otrer duly constituted regulctory bedy,
or shell extend at lezst five yeirs beyond the meturity of such
bonds * * % Y. that the stotures of other stutes, such &
Pennsylvenie, Connecticut, cnd Minnesote, contain substanticlly
the same provision as thut of the law of the State of New York,
sbove quoted; thot the Uacsccelusetts Bonking act contains like
provision, oxcepting that o three yucr porioed instead of a five
yetr period, beyord the muturity of bonde is spocified; that the
most recent issue of tpplicent's First and Refunding Mortgage
Bonds matures in the year 1966; that it is desirable that said
igcue of bonde, togethor with other issues of applicent's First
and Refunding Mortgoge Bonds previoucly sold, and those which
aay hereafter %e sold, should quelify as legeli invesiments for
savings banks snd trust funds in as many states of the United
States as is poscible; that by effecting such purpose, the merket
for applicant's bonds is definitely broadered =nd applicant is
enabled to dispose of its suid bonds at higher prices than would
otherwise be obtainable; ix other words, the matter of the legali-
zation of applicent's bonds as savings banks invesiments has a
dofinite bearing upon the cost of monsy 10 your applicant; that in
ordor to qualify epplicant's zaid last mentiored First and Refumding
Mortgage Bondz a3 savings banks investments ir the State of New York
and certein other states of the United States, it is essential that
your applicent possess the requicite franchises and franchise rights
axtending to the year 1971;"

Similar allegations appeer in tho other applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significance or scope of the legal
requirements in the several states in comnection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such ¢ost is influenced by various franchise
torms or conditions. The Commission's staff did not investigate and
report on the factis in these matiers nor was any evidence presented
frof any other source. To us it seoms that this argument in favor
of the granting of the particular and limited certificates asked
for must, on close inspection, lose whatever validity it may appear
to have. The laws of the Stete of New York, as cited by applicant
in the foregoing quotation, clearly require operating franchises
or certificates and not merely franchises authorizing the occupancy
of streets or roads. The New York law, &5 cited by applicant, reads
that "such corporation shall huve tll franchises necessary to operate
in territory in which ot least seventy-five (75) per centum of its
grosc income is earned s  [(oxphngis supplied).

We conclude, upon the record as it stands, that these applica-
tions should either be dismissed or recpened and consolidated into ome
proceeding so that an opportunity mey be given to applicant for sub-
mission of new and additionml evidence, and that an independent in-

vestigation be mede by our own staff on the items in question.

As to (3): The order in the majority decision No. 34488 reads,

in part, "IT I8 ORDZRED thot Pacific Gas and Electric Company be and it
is hereby grented & certificate 1o exerciso the rights and privileges
granted by the County of Butte, by Ordinance No. 349, adopted January 12,
1938, withir such parts or portions of said County es are now served by
it or as hereafter may be served by it through extensions of its existing
system made in the ordinery course of business as contemplated by Section

50(a) of the Public Utilities Act;"
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Similar langunge is used in the orders pertaining to the other appli-
cations of this series. The important question, we think, is: does

the Commission here authorize merely the exercise of the limited right
and privilege grented by the counties in their county franchises, it
being understood that the counties have no authority over operation

and service, or are these Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each application is to be for a certificete
limited to the approval of the county franchise or for the much broader
operating and service certificate. Former Commissioner Wakefield, as

we have 5aid, repeatedly raised the same question in these proceedingse

The majority continues ir its refusal to meot and decide that basic issue.

They profer the embiguous language of thuir order. They ere satisfied
to leave to the utility tro intorprotation of whether the order means
the one thing or the other.

We are told that this Commicsion's orders must be strictly con-
strued and thet the order here made does not specifically grant operating
and service rights. This might also be inferred from the languege in the
mejority opinion recding as follewes {(Decision No. 34488, pages 4 and 5):

"However, it is further declared in peragraph (b) of
Section 50 that no utility shall ‘oxercise any right or privilege
under eny franchiso' obtuined cfter March 23, 1912, 'without
first heving obteined from the Commission & certificate thet
public convonienco tnd necossity require the exercise of such
right and privilege.' No oxemption from this requirement is
given to tny utility. Z2ach must apply to the Cozmission for &
cortificete t0 oxercise otch new franchise obtained, whother or not
the rights already secured to it moy be equally oxtensive with
the rights und privileges oxpressed in the new frenchise grznt."

And further, (peges 5 and 6 of the scume decision)s

"Brch of these certificates it curefully phrased te say that pub-
lic convenience cnd necossity require ne more then that applicant be
peraitted to exorcise the newly acquired franchise to the extent of
facilitios oxisting todsy snd e heranfier exptnded in the ordinary
course of business to contiguouc arens. It follows, therefors, thal
the certificcte here given is not ome pirticle brotder than the
cpplicant zey rightfully demcnd by wirtue of the provisions con-
tained in Section 50 of the Pudlic Utilities Act.”




. L)
.‘ 'A.

But, in its order in decision No. 34488, in condition No.'2,

the majority stibulates _

"2. That, except upor furiher certificate of thiﬁ‘cbﬁmissioﬁ
first obtained, Applicant shall not exercise such freachise for the
purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;" '

This exception, it will be ndted, rofers to the exercise of

such franchise "for the purpose of supplying electricity." We think
that this language may cortainly be comstrued as permitting the supply=
ing of electricity outside of the restricted area.

The majority opinion presents the mutter‘as one of simple

pr;ncmple and procedure and as well settled by anlform Comm;sslon practice

and a long line of decisions by this Cozmission. 3/

3/ The majority opinion in Decizion No. 34488 reads, in part, as follows:

"o ug, it would sappear olmont self=-evidert -+that the requested
authorization should be granted. Yet, in a former proceeding, in-
voling & similar franchise issued to the seid utility by the County
of Mondocine, o dissent was voiced to our Decision No. 33946 rendered
theroin. And we might as well frankly acknowledge n present diver-
gence of opinion among the members of the Commission. Fourteen like
appiications, which have been under consideration for some time, &re
being decided concurrently with 4l4s application. In view of the cir-
cumstances indicated, we feel Lmmoll:d to incorporate within the
decision of one of such procoodings u clesr statement of the reasons
prompting our action wilh rospect to ihe entire series.

"This Commission hus zo many times considered utility applica-
tions arising under Section 50 of tho Public Utilities Act, and has
5o conzistently followed the princip.es and procodure originally
enunciated, that there would seem to be little if any occa51on for
an extended re-statement tiereof in this instance.

"Frenchises izsued to electric and gas utilities by county
authorities are granted in accordance with the powers given them by
law, powers which the ¢counties possessed long befors March 23, 1912,
the effective date of the Public Utilities Act as first enacted, and
powers wh;ch were expressly reserved to them thereafter. Paragraph
(o) of Section 50 explicitly so declares. 5o the Commission may
neither approve nor disapprove the &sction taken by the fourteen
counties which have issuod new {ranchises to the applicant herein.
However, because it is provided in paragraph (b) of the samo section
that a utility shall obtain from the Commission a certificate of pub=-
lic convenience and necesaity for the exercise of each franchise
ohtained, the quoestion has been raised whether the Commission prop-
erly exercisec the autherity thus committed 10 ite

"e are convinced that there nus been neither misconstruction of
these provisions of the Act nor zuy abuse of the authority theroby
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A careful reading of these quoted portions of the majority
opinion, and indeod of the entire opinion, indicates, we think, thet
the majority has feiled to understand, and to meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applications. It is erronecus to characterize the present applications

3/ (continued)

"vegted in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and spplication of those provisions
over all the years.

"The rights vested in public utilities in existence om March
23, 1912, are quite ¢loarly oxpressed in the constitutional end
statutory changes of thet time. And those must be read in the
light of contezporary judicicl decisions. Of the many procesdings
first coming vefore the Commission, srising under the sevoral sub~
divisions of Soction 50, those involving the extent of the rights
secured to utilities existing on thet date predominsted. There were
many others involving the proposed entrunce of & new operator into
the utility fiold. Those of the first group predominated bacause
the Commission wus then called upon to dotermine whother esch existi-
ing or comtemplatod utility ontorprise had in fact qualified itsolf
a5 of that dute for the protectiion which the law expressly gave 10
those which heod met the required specificatione. The prescribed con-
ditions were thot the utility system be either actuelly constructed
or o comstruction progrim undertiken in good faith by virtus of ¢
frenchise previously obtuined. Tho protection cccorded to & utility
which could thus quelify is clewrly onough expressed in Section 50
itself. It is the right to continue in business cnd to expund that
business to the extent et forth in subdivision (2), nemoly, to expend
its utility facilities into arecs contiguous to that already served,
provided only thot such expunsion be mande in the ordintry course of
business znd not result in the invesion of & field occupied by ancther
utility of like character. Thot wos 2 right secured to the utility
without limit zs to time, 2nd without obligation to secure zny further
grant of cuthority from the stete, except thot cities and counties
might continue to exercise their power to excet franchises for the
occupancy of their streots ond highways, * % % ¥ % & & & & % & % &

"All of the county franchises which ore now before the Commis~
sion for consideration must be zccepted cs lawfully granted. It
must be acknowledged zlso thet in all these counties the applicant
has, by itself or its predecessors, perfected its right to engoge
in the electric utility business. Some of such rights were per-
fected by operctions begun before 1912, und some by certificates
therecfter issued by the Commission itself. True, there mey not
row be distribution facilities existing throughout eech county.

But the Commission is not issuing a certificate to the effect thet
public convenience end necessity require the extension of appli-
cant's facilities and service throughout the entire county. Nor
did it do 50 in tho Mendocino decision. Each of these cortificates
iz carefully phrased to say that public convenionce and necessity
roquire no more than that applicent be permitted to exercise the
newly ccquired franchise to the extent of facilities exizting today
and as hereafter expanded in the ordinary course of business to con=
tiguous areas. It follows, therefore, that the certificato here
given is not one particle broader than the applicant mey rightfully
demand by virtue of the provisions contained in Section 50 of the
Public Utilitioes Act.
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as similar to or indistinguishable from the many Section 50 proceed-
ings before this Commission in the pasi. Reviewing pact applications
and decisiora of this character, we huve been unsble to find any,
apart from this recent series of epplications by this applicant,
vherein the specification oppears that cperating and service rights
and privileges are not needed and apparently not wanted. In all of
the applicutions we have found the applicants have been concerned not
merely with a certificate by this Commission approving limited county
or city franchise grants. On the contrery, such spplicents have been
concorned with the securing of & grant of opersting &nd service rights
out of the exclusive authority of this Commission. And this, we are
satisfied, is not & theorstical or meaningless differentiution or dis-
tinction. It is, we think, one of the controlling matters in such ctses.
The refuscl of the mejority to recognize this essenticl difference nust,
of necessity, result in erroneous and urlawful decisions.

The majority epperently does not question the correctness of

the cllegation thot applicant is in present possession of nll necessary

operating and service rights "without limit as to time cnd without obliga-

tion to secure cny further gront of asuthority from the stote, except that
ities end counties might continue to exercise their power to exact fren-
chioes for the occupancy of their streets end highways."  The mejority
seys: "It must be ccknowledged clso thet in all these counties the ap-
plicant hos, by itself or its predecessors, perfected its right to engege

in the electric utility business."

3/ (continued)

"1t comnot justly be held, therefore,thet in such cpplicetions
0o this the Commission improperly grents o blenket certificate
covering on entire county, &nd tact no foetual besis exists for the
finding mede thet public convenience cnd necessity so require. This
phrose has no precise mezning, but must bo viewed in the light of
its statutory setting. The Commission mckes its finding of public
convenience und necessity bectuse this is the roquisite finding
imposed by tho statute in &ll such cages. The mere foct that such
finding is mede does not conrote thit some generous discretioncry
grant hes been conferred wpon the wtility. The cppiicant utility
nas been given no mere than the law contemplates thut it receive.
In our opinion, on the besis of the record in these applications,
we heve no legal right to do otherwise.”
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We think this is taking altogether <oo much for granted. The
record, beyond applicant's ezllegations, by no means substantiates these
agsumptions. The so-called constitutional grants referred to by the ma~
jority have not been proven zo sweeping and all embracing as to relieve
a utility from all "obligation to socure any further grant or authority
from the state." In several of thic sories of applications by this
applicant, testimony wes given thot there is some question as to what
tho constitutioncl frenchise rezlly covers and thet, if it merely covers
lighting service, only o part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence znd unsound are the
pejority pronouncements thot "the certificate hore given is not one
particle broader than the cpplicent mey rightfully demand” and thet "The
tpplicant utility hes been given no more than the law contemplates thet

it receive.”

Ve tgree that & county or 2 city, within the limits of their

cuthority, may grant or refuse to grant utility frunchises. We deny
that this Commission, when such & city or county franchise is granted,
thereupon has no choice but to cpprove in toto. The stete's political
subdivision, county or city, muy exercise its limited powers withln the
lew governing its cuthority. This Commission, ccting within its powers,
mey grant or withhold certificctes of public convenience ond necessity
ond may attoch to them its own terms ond conditions &s to time, terri-
toriel extent and other motters zs the public interest may dictote and
the record substantiate.

As to (4)1  According to the record, there are now outstanding

and in effect numerous county and ¢ity franchises with various terms and

conditions granted partly prior to and partly subsequent to the enactment

of the Public Utilities Act. There are also outstanding many orders of
this Commission granting certificates of public convenience and necessity

oither corresponding to or supplementing city znd cownty franchises.
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Such franchises are usually, though not always, fixed term grants, while
this Commission's opermting und service certificates usually are indeterm-
inate as to time. Prior to the ensctment of ‘the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
¢cperation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters and placed such auth-
erity in this Commission. In some instances the granting of new county
and city franchises is made conditioned upon the cancellation or surronder
of prior franchises; in other cases there is no such condition. We think
& consistent and non-discriminatory policy and practice should be adopted
by this Commission in the granting of its certificutes. New certificates

of public convenience and necessity should be granted on condition that

{a) prior and conflicting certificates be surrendered
and cancelleds

(b) certificates granted by this Commission should,
except in eoxtraordinmery cases, be indetsrminate
in duration &nd not for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful any condition
in any c¢ity or county frenchise when it appears that
the imposition of such cordition is walawful and be-
yond the sutkhority of such city or county. &/

4/ In Application No. 22216 the frenchise granted by the Supervisers of
Butte County (Ordinance 349) contains tle following cleuses:

"Section 1. The right, privilege and franchise of erecting,
constructing and meintoining electric lines consisting of poles
or other suitable structures and wires, crossarms and other ap-
pliances installed thereon, including wires for the private
telephone and telegrephk purposes of tne gruntee, in 3o mony end
in such perts of the public highwoys, sireocts, rouds and places
of suid County of Butte nz the grantee of said right, privilege
end franchise mey from time %o time olect t0 use for the purposes

hereinafter specified, and of using such slectric lines for the
purpose of transmitting, conveying, distributing and supplying

electricity to the public for light, neat, power end £1l lawful
goges, are heredby grented, by said County of Butte, to Pacific
Gos and Electric Company, its successors ond Lasigns.escescecsaa

"Section 8. The said right, privilege cnd freonchise cre granted
under wnd purasucnt to the provisions of the lows of the Stute of
Califorpic which relates to the grunting of rights, privileges &nd
fronchises by counties." (Emphasis ours). We think the county has
no cuthority to grant the operuting and use rights znd privileges re=-
ferred to in the emphasized portion of Section 1, and we believe that
provision of the franchise to be unlawful. The utility mey crgue, how=
ever, thct the implied a¢cepionce and approval by the Commission in its
decision cnd order of the entire couwnty frenchise, including the unlew-
ful portion, comstitutes o granting of on opercting and service
cortificute.
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As to (9): Applicant in these proceedings, we have shown,

asks for orders from this Commission granting "a certificate declaring

that the present and future public convenience and necesaity require, and

will require, the exercisa by it of the right, privilege and franchise
granted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of Californis, all as provided for in Section 50(b) of
the Public Utilities Act,of the State of California”™ and is on record
stating it does not ask for ror desire an opercting or sorvice cortificate.
The majority hes issued cortificates that may be construed &s grantiné
rights and privileges much greater than asked for, the differeace being
botween, in the one cese, the right and privilego to occupy city and
county streets and roads, end the right aend privilege, in the othor case,
to carry on the operation of electric or gas utilities for the production,
transmission, distribution and stle to the public of gas or electricity for
light, heat, power and other purposes and the carrying on of & complete
electric or gas utility business. Notwithstanding the essertial and
for reaching difference between the two kinds of rights ond privileges, the
mejority does not see fit in the cusec here comsidered, end in similar cases
affecting other utilities, to muke cleer what kind of o certificate is being
granted and cpperently does not wish to eliminate o deliberate enbiguity in
orders of this noture. Such ambiguity, we zre convinced, cannot be Justi-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is ageinst the public interect. The majority hes edvanced no
reason why the important issues raised in these proceedings should not be
concidered on their merit: and determined on an cdequate record.

Concluding we desire to express our conviction that the pro-

visions of the Public Utilities Act dealing with ceriificates of public

convenience and necessity constitute part of the very foundation of




public utility regulation. Thoy were sc corsidered when the public
utility low was enacted and during the early years ef +hoe Commission's
activity. We think they should not be taken as 2 metter of routine at

the present time.

SSloners,




THE NEXT 1
DOCUMENTS ARE

'POOR ORIGINALS

‘MICROFILMING “SERVICES

will not- assume responsibility

for the image quality




Two of our associates are filing this day (QOctober 21,
19L1) the foregoing statement purporting to be in Support of their
dissent formelly noted to the Commission's Decision No, 34488
issued on August 12, 1941, granting Paciflic Gas and Electric Con=-
peny & certificate to exercise en electric franchise obtained
froz Butte County, as well as sixteen other decisions of a sinilar
nature issued on the same dale.

Those decisions, of course, have long since become
finel, and we would net now have occeésion to make &ny comment
upon the statement being filed by our assoclates were it not for
the very decided misstatement of facl which they make in support
of their contentions. Our Decision No. 34488 in the Butte County
matter speaks for itself end ne<ds no further defense upon our
pert. But, when the dissext<rs now state that the majority of
the Commission heve for more tharn tvo years rafused the repeated
requests of former Commissicner Vek=llcld for & proper considera-
tion and Getermiration of the izsu s irvolved, implying that such
former Commissioner had reccr.onicd he deniel or some other dis-
position of all such appiicuulious, Li boocomes incumbent upon us
to point out the utier faleisy ot ttal stavement.

The fact is thet furing the term of Ur. vakefield upon
this Commission he jeined iz more than one bunéred decisions
granting this wtilisy ceriifiontes to exercise city and county
franchise rights, acarly &ll or wkick weroe decisions prepared
urder his supervision. Nineteon of these were certificates author-
izing the exercise of county spanchises. Never, except in one
imstance, did trhe Commission dlsagres with nis recommendation in
any county franchise decicion he prepared, and that was his prd—
posed revised amended opinion and order in respect to Application

No. 217LL involving the Mendocino County frencaise, and this
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proposced amended opinion and ordor was not submitted by hinm for
Tinal consideration by the Commission until the middle of
Jenvery, 19L1. And his recommendation in this instance, in which
the majority of the Commissioners did not join, was not that a
certificate be donled the applicant utility but that the certifi-
cate first issucd as preparced by him be reaffirmed with only
slight modification. AT no time during :his torm of office did

he present any proposal for the disposition in one way or another
of eny of the applications herein involved, although all had
been assigned to him and many of them hed been ready for decision
for more than two years., The implication made by the two dis-
senters that the Commission feiled to give full consideration
aend thorough discussion on the issues involved in a multitude

of like franchise matters coming beforc it, during the past two
years or at eny time, is simply untruc. The references made by
the two dissenters to ccrtoln memoranda seemingly propared by
the former Commissioner eld them Little in their contention

when those statements ore viawed in the light of what the record
shows to have been thot Commissioner's recl action. And such
Private nmemorande are not, of coursc, part of the record in any

of these proceedings.

Commls ioners

STAT" OF CALIF OKMA




The majority nmembers of the Commission have made tie allegation
that the statements contained in our dissenting opinion concerning the attlie
tude of former Conmissioner Wakelield toward the issuance of certilicates
in the Pacific Gas and Electric Company Iranchise cases arc {alse. Thds
cha;ge of falschood iz apparently based upon a teclmical convention that
the various memoranda prepared Ly former Commdssioner Waltefield, and re-
ferred to in owr dissenting opinion, arc not properly & part of the Com-
mission's official record in these procecuings.

The question of veracity is not at issue. It is & fact that all
of tho nemoranda guoted in owr dissent wore adsdtiedly writien by Comrdssioner

Wakefield and submitted by him in some instences for the consideration ol the
Commission itsell and in others for the consideratlon of the Comadssion's

legal and teclmical staifs, who are the expert advisers of the Commissioners
in all such matters. The mere fact thot the majority members of the Cormission
did not see £it to allow all of these mcmorands to be included in the oifficial
{iles of these proccedinzs cimply strengthens owr veldel thot the majority

have failed to nive prover consideration to tie important questions raised

by Com.dssioner Waliefleld and by us.

It is our oarnest beliel that the persisient refusal of the majority
to permit their deeisions to deal with the all important question whether
operating rightc are or are not conferrcd Ly the certificates of public con-
venicnce and necessity grunted 4o the Pacific Gas and Electric Compuny in-
evitably tends to nullify the spirit and the iatent of the Publde Utilities
Act,

In the record and in repcated conferences vwith the Commission
the attorneys for tho Pacific Gas and Electric Company hcve asserted that
the company doos not desire or require in these cases any grant of opera-

Ling rishts from this Comrdscion. Recently ome of the attorneys for the
company, in a hearing hefore the Commiscion, stated Lt as s opinion that
his company did not need any certificates to operate in the cities and
counties involved. Thic question, e added, could only be determined finally

by the courts.




- -
lie digagree profoundly with thisinterpretotion of the Fublie
Utilities Act by the attorney for the co::.pany; and with the acquiesconco
of the majority members of the Commizsion in this contention, and we

earnestly hope that an early determinution by the courts of this importunt

issue may be had,
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