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BEFORE THE RAIZRCAD COMMISSICN OF THE STATE OF CALIFORNIA

In the matter of the application of
PACIFIC GAS AND ELECTIRIC COMPANY, & coow
poration, for an order of the Railroeld
Commission of the State of Californic,
granting to applicant a certificate of
Public convenience axnd necessity, =0
exercise the right, privilege and fran-
chise granted to applicant by Ordinance
No. 102 ¢f the Board of Supervisors of
the County of Sutter, State of Californis.

Application No. 22458
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Re W. DuVal, Attormey, for Applicant.
BY THE COMMISSION:
OPINION

Pacific Gas and Electric Company has applied for authority under
Section 50(d) of the Public Utilitics Act to exercise rights and privileges
pertaining to electric service expressed in a franchise granted it by the
County of Sutter.
This franchise is for a term of fifty (50) years and provides that
durizg said term the gramtee stall pay 0 the County of Sutter two per cent
(2%) of its gross receipts srising from the use, operation, or possession thereof.
A bearing iz this matter was held arnd from the testimony received it
appears that Applicant or its predecessors for many years have rendered electric
service and that {t {s the only distributer of olectric energy within the county.
The application and the evidence introduced Oy Applicant indicate that,
while possesaing 7alid Iframchise rights under which to continue this sexvice, 1t
bad obtained the present franchise primarily for the purpose of extending 1ts

frenchise Tighte for a peried commensurate with the lile of its mortgage bomds.




Applicant alse has stipulated that {t will never claim before this
Commission, \or any court, or other pudblic dody, & value Ior sald franchise in
excess of the actual cost thereof, which cost, exclusive of the fee of Iifty
dollars (850) paid this Commission at the time of filing this application,
consists of twenty-five dollars ($25) paid the county for the franchise and
one hundred ninety-nine dollars and fifty cents ($199.50) paid for pudlication.

The Commissiol !:s of the opinion that the reques'ted authority sho;zld
be granted.

ORDER
t

A pudblic hearing having been had upon the above-sntitled application

of Pacific GCas and Electric Company, and the matter considered, and
It appearing and being found as & fact that public convenience and

necessity so require, it is ordered that Pacific Gas and Electric Company be

and it is hereby granted a certificate to exercise the rights and privileges

granted by the County of Sutter, by Ordinance No. 102, adopted April S, 1938,

within such parts or portions of sald county as are now served by it or as here-
after may be served by it through extensions of its oxisting system made in the
ordinary course of business as contemplated by Section 50(a) of the Pudblic Util-
ities Act, provided, further, tkat this c:artiricate ahall be sudject to the
following conditions:

1. That extensions of Applicant's electric distridution lines in said
County of Sutter may be made only in accordance with suck applicable rule or
rules as zay be prescrided or approved by the Comaiesion and in effect at the
time covering such extensions, or in accordanse with any general or special
authority granted by the Commission;

2. That the Commission may hereafter, by appropriate proceeding and

order, limit the authority herein granted to Applicant as to any territory withizn

sald county not then boing served by it; and




3., That no claim of value for such franchise or the authority herein
granted in excess of the actual cost thereof shall ever be made by grantee, its
successors, or assigns, before this Commission or before any court or other

public vody.
The effective date of this Order shall de the twentieth day from and

aftor the date thereof.

Dated at SRan Maemeascs , California, tais _{F% s oré._;‘,]\
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DISSENTING OPINION

Ve dissent from the majority decisions in the following seventeen
(17) Section 50 certificate applications, all filed by Pacific Ges and

Electric Company, vizs

Decision No. Application No.

34438 22216  (electric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service im Plumas County),

34497 22379 fplectric service in Yolo County),

34498 22440 (eloctric service in Napa County),

34499 22458 (eloctric service in Sutter County),

34503 22642 (electric service in Fresrzo County;,

34502 22712 (gas service in Sutter County),

34501 22726  (electric service in Merced County),

34504 22733 (electric service in Santa Barbara County),
34500 22751 {electric service in Xadera County),

34489 23083  (electric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23154  (electric service in Kern County),

34492 23155 (gas service in Kern County),

34493 23439 (electric service in San Luis Obispo County),
34494 23462 (olectric service in Mariposa County).

Although the facts, circumstances and issues are not in all
respects similar in each of those seventeen (17) proceedings, the majority
decisions make no distinctions and the same form of order appesrs in each
case. We may, therefore, summarize our dissent and apply it to each of the
seventeen decisions.

The decisions, we think, are erroneocus znc should be amended in
the following particulerss

(1) The majority has failed to give consideration to the con-

trolling issues in these cusesc and has refused the ropeated

roquests of the preciding Commissioner (now resigned) and of

the undersigned Commiseionors for proper considerstion and
detorminatior of such igsues, and tho Commission has failed
to oxercise its authority lawfully und properly and has nade

its decisions contrary to tho record in these procescings.




(2) The record made in each of these proceedings fails to establish
adeguate grounds upon vwhich to base findings that certificates of
public convenience a.lnecessity should be granted.znd it is apparent
that the record in each of tho seventeen (17) applicetions is insuf-
ficient and inadequate in this respect.
(3) The orders granting certificates of public convenience and
necessity are cmbiguous und uncertain in language and effect and
fail to meke definite whether operating und service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county franchises permitting the occupancy of county
roads and kighways, without conveying any operating or service righxs
and privilegese.
(4) The Commission, while granting new certificates, has failed to
cencel and annul existing prior certificates, with the result that
there will be outstunding, und apperently simultaneously in effect,
rumerous certificates and grants conflicting in terms and conditicns
and overlapping in space &nd time.
(5) The graunting of certificates of public convenience and neces~
sity, which may be construed as convoying operating and service rights
and privileges in eny of tLese ceveatesn (1T) proceedings, i3 contrery
to applicant's praysrs and results ir the Commission's making of grants
to applicunt, Pacific Gus and Electric Company, which that utility
company hes not asked for and specifically states it does rot need.
A substentiation of the five items summerized tbove is necessary.
As to (1): ALl of these applications were assigned by the Commis-
sion to Commissioner Wakefield for hearing and either heerd by him or referrel’

to examiners of the Commission for the taking of testimony. In additien to

the seventeen (17) applications referred to anove, Gozmissionsr Wekefield

aleo head assigned to him other similur applicutlons mede by the sume appli-

cant, including Application No. 21744 for an electric certificate in Men~-

decino County£ ) A more voluminous record wes mude in the latter procesding

(2) Decision No. 33946, decided February 25th, 194l.
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than in any of the other similar applicztions. That record leaves no
doubt of Commissicner Wokefield's cereful considerstion of all issues,
facts and testimeny in that case nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, uddressed to the wuttorney of the Commission he
geid, in parts
"% % # it seems 10 me that one of three alternatives ic
epen to uss
"l. To grent o certificate finding that public convenience
and necessity require that cpplicant exercise the fronchise granted,
but pointing out thut this fronchise hes no logal effect, otherwise

than authorizing it to use the atreets, and that other zuthority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and nlso to construct, meintain and oper-
ate, in which event the order could be in suostantially the seme
form as the present form. I think, however, if we adopt this alterna-
tive, we should point out what we are doing ard that we are in effect
granting a certificate under both Sections 50{(a) and 50(b).

"3I. To deny the applications on the ground that by their terms
they seek an cpplicstion under 50(b); that the principel evidence
produced in support thereof wns the need to comply with the etstern
statutes regulating the investimenis of savings banks, etc., ond thet
since the frenchise and certificete would not nmeot the requirementa
of those statutes thot no cuse hos been mede for the issuance of the
cortificnte. In this case tho denizl should be without prejudice and
perhcps & suggestion mede to “he comgany thet they should file an
emended cpplication tsking for o cortificate to construct, maintain
and operate, os well s oxercise tho fronchise.

"I favor the lost couwrse bocuuse I believe it will not work
cny hordship on the compeny cnd will crette the least confusion.
Tn the cuse of the County of Mendocino ot lecst, they do not need the
frenchise in order to use the roads ot the present time, as they now
have o genercl county fronchise which rums uetil 1961. No matter how
carefully we worded the order granting the certificate it might soan
become & number ard title such as 'Decision No. 32751, e certificate
of pudblic convenience and necessity to exercise a franchise in Mendo-
¢cino County,' and become considered =z certificate to cperate, no matior
how cerefully we pointed out that such was not intended.

"Altermative No. 1 is open to the objection that it does not give
the compery whot it wants or needs, and alternative No. 2, that it is
giving the company something it does not ask for.”

More than z yeer prior to the date of the memorandum from

which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorendun to tne Commission und asked for & determination of several
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questions and issues which to him seemsd " controlling in these proceedings.
We quote:

"It is my understanding that under the present law, the only
authority remaining in cities and counties pertinent to this discus-
sion is the right to control the use of the streets and highways, and
50 far as I know, none of the ordinances involve purport t¢ grant any
othor authority than the right to use the stroots and highways. * * *
A % % 4 % % % & T4 may bo that operating rights and the right 4o
oxerciso franchises to use streets and highways are s¢ interwoven
that this Commission cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if thie is true,
of which I am not yet convinced, the orders should meke it clear what
is being done, rether thar as I think hes been the cose in the past
of not cleerly passing on the question. If operating rights are
involved, perheps it should be suggested to the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fact. Notice of hoaring has been published in these proceedings,
setting forth tho title of the proceeding and the date of tho heering.
Thero would be no notice to intorested parties from this form of
notice that operating rights were involved. Mereover, in my opinion,
by reading +he petition one could not obtain that information.

"It is, therofore, my suggestion in this commectior that the
orderc issucd meke it cloar in some appropriate manner that the
Commission is not passing on oporuting rights in these proceedings,
and stating spocifically that only tho right to use the streets
and highwoys whero operating rights alroedy oxist in tho utility,
or arc horoaftor in an appropriste munner acquired, is involveds

IX

"The allegetions in Applicuation 21008, relating to qualifying
the spplicant's Firet and Refunding Mortgage Bonds as legal invest-
ments for savings banks and trust funds is s followss

*w » wthet the laws of & number of the states of the United
States pormit, uander dofinite restrictions, the investment of
savings banks and trust fundsin public utility securities;

thot the laws of the State of New York, as an example, permit
investmoents by savings banks in the bonds of gus and electric
corporations, provided, umong othor things, that "such corpora-
tion shall hive all franchisos necessary to opornte in terri-
tory in which ot least sevonty-five (75) per centum of its
gross income is esrmed, which franchises shull either be inde-
torminate permits or agreemonts with, or subject to the juris-
diction of a public service commission or other duly constituted
rogulatory body, or shall extend at leust five years beyoend, the
paturity of such bonds."!

"If the purpose is to comply with & statute which provides 'such
corporation shell huve all franchizes necessary to operate, etc., '
end the franchises merely granting the right to use the streets

ond highways are the typos of franchises intended, our orders grant-
ing o certificate to exercise the rights and privileges of such
franchidoes may improve the P. G. & E. Company's position in this
matter. However, if the position is corroct, that in addition to
heving such o county fronchise, it is nocossary for the company

+0 have a cortificato from tho Commission to opercte (in the absonce
of o constitutional franchise obtuinsd prior to 191l), thom little
if anything is cecomplishod in the way of improving the company's
position in this motter by an order authorizing the use of the

wlm
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"franchige. ¥ * * * % % T think our duty in the matter will be fully
performed if we make it clear what we are doing. On the ¢ther hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
nighwoys is involved, I thirk we should be subject to considerable
eriticism.”

We f£ind thezn this situation: Tae presiding Commissioner
(Mr. Wakefiold), to whom this lerge number of important cases was
assigned, after hearing some of them and after consideration of the
issues imvolved, repoctedly, over 2 period of two years or more, preosented
4o tho Commission certain controlling questions togother with his recommen-
detions. When Commissioner Vekefield, in March of this year, left the
Commission, the sevonteen (17) applications here under consideration
remained undecided before the Commission. Decisions were later prepared
and presentea for tho Commicsioners' signatures. The undersigned Commis-
sioners, upon & review of the rocord, found the conditions as herein re-
ferred to. We found the basic questions raised snd prosented by Commissioner
Wakefield had been ignored and left undecided, that his recommendations had
been given no consideration by the majority and that the decisions presented
to us were ambiguous, contrary to the evidence and, although presumably
granting what applicant sought to nave granted, mede & grant contrary to
applicant's petitions end differont sné much wider in scope than applied for
by the utility company. Ve are, therefore, unwilling and unable to sign
these decisions.

Ve nsked for further consideration by the Commission of the appli-
cations in the ligh% of the record and the presentations mede by the pre-
siding Commissioner. Before decisions contrary to the record were to be
nanded down we acked for a re-assignment of the applications to one or more
Commissioners or for a comsolidation of 2ll seventeen (17) proceedings be-
fore the Commission ex banc, whon the undetercired and controlling questions
might be gore into and a more complote record established.

On Moy 22nd, June 2nd and July 2nd, of this year, Commigsioner

Sachse addressed momoranda to the Comuission desling with the matters here
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roferred to and making specific requests and recommendations. Commissioner
Havenner verbally made substartially similar recommendations &nd requests.
The majority gave no consideration to our presenmtations and the issues
raised were not gone into by the Commission.

0f the six Commissioners who during the last two years have had
these seventeon (17) applications before them for decision, we find there-
fore three (the presiding Commissioner in these cusos, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
present majority decisions.

Upon this record, we think thet preper cnd lawful procedure re-
quires o recpening und comsolidation of these seventeen (17) applications
into one proceeding with notice to all parties of the questions at issue,
with & heering before the entire Commissiorn and, thereupon, decisions by an

informed Commiscion based upon an adequate and complete record.

bs to (2)s Applicant iy g46h O 116 Sevatteen (1) applications

alleges and insists that it does not ask for and does not neod certificates
of public convenience and rnecessity suthorizing the operation of ites eleo-
tric or gos plents and the furaishing of service to its consumers and rate-
payers. Applicant insists it iz £t prosent in possession of such rights
(existing certificates and frenchises nre listed in the respective applica-
tions) and does not intend to swrrender them in exchenge of new operating

cnd sorvice certificates from tho Commission. 1/

1/ 1In Applicatiorn No. 22216 the following sllegetion appecrss

"Applicant and/or its predecessors in interest eriginally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing end supplying electric service in said county under
and pursuant to the following gomeral county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butte, State of Californis, namelys
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All that applicant asks for in every one of these applications
is, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continuod)

Granting
Ordinance No. Adopted Franchise to:

159 July 7, 1899  July Ty Butte County Electric
Power and Lighting
Company

161 August 10, 1899 August 10, Yuba ZElectric Power
Company

Resolution Jenwary 10, 1902 Jeauary 10, Oroville Light and
Power Company

Rosolution November 15, 1904 November 15, Park Henshaw
214 March 10, 3905 \March 10, . W. Sutcliffe

242 February 15, 1908 February 15, Great Western
Power Company

28 June 2, 1913 June 2, Groat Western
Power Company

And further:

"In this connection applicont alleges that it now is and for a
number of years last past has been in possession end ownership, among
other things, of all necessary rights, permission and euthority to cone-
struct extensions of its szid electric system into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by arother olectri¢ public utility, and to furnish and supply
electric energy and service therein for all lawful uses eand purposes.”

2/ In Application 22216 it is alleged:

"That while applicant is in possession and ownership of wvalid
franchises of erecting, constructing and maintzining electric lines
in the public highwayc, streets, roads and places of said County of
Butte, and of using such eleciric lines for the purpose of transmit-
ting, conveying, disiributing and supplying electricity to the public
for light, heat, power und all lawful purposes, it applied for and
obtained the fronchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enable applicant
to continue to qualify its First and Refumding Mortgage Bonds as legel
investments for savings banks and trust funds; * * # % & % and that
the exercise by your applicent of the right, privilege, and franchise
granted by the aforementioned Ordinance No. 349 of the Boerd of Super-
visors of the County of Butte (which said franchise expires on or adbout
Fobruary 1l, 1988) together with other rights, privileges, and fran=

chises now pozgessed and exercised by yowr applicant and those obtained
and hereafter to be obtained, ie emsontial to enable applicant to so

qualify its said bonds.”

Similar allegations appenr ir tho other applications.
-
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The record is conclusive, therefre, on the following pointss

First, applicant insists that it is now in possession of 2ll nec-
essary cperating and sorvice rights and does not decire from this Commission
cortificates granting such rights;

Second, applicant is now in possecssion of valid county and city
franchises, of varicus unoxpired torms and granting all necessary rights
for the use and occupancy of county or city streets, roads, and highways;

Third, the only apparent recson advunced by spplicant for the issuance
of a certificate limited to road occupuncy,ts heretofore indicated, is
atated by applicant as follows:

" 4w % % % it applied for and obtained the franchise
granted by said Ordirance No. 349 of the Board of Supervisors
of the County of Buite primarily to enable upplicant to continue to
qualify its First and Refunding Mortgage Bonds as legal invest-
ments for savings banks and trust funds; that the laws of o number
of the statos of the United States permit, under definite restric-
tions, the investment of scvings baznks and trust funds ix public
utility cecurities; that the laws of the Stzte of New Yerk, zs an
exomple, permit investmentis by savings banks in the bonds of gas
and electric corporutions provided, tmong other things, that
'such corporation shall zave cll franchises nocossary to operate
in territory in which at lecst seventy-five (75) per centum of its
grocs income is ecrned, which frenchise zhall either be indetermin-
ate permits or zgreements with, or subdbject to the jurisdiction of &
public cervice commission or other duly constituted regulctory bedy,
or shell extend at lecst five yerrs beyond the meturity of such
bonds * * * '3 that the statutes of other situtes, 3uch 28
Pennsylvenie, Connecticut, znd Minrecotw, contain substontially
the same provision as thut of the luw of the Stute of New York,
above quoted; thot the Mogsuchusetts Bankirg Act contains like
provision, excepting thet & three yuver poried instead of & five
yesr period, beyornd the muturity of bonds is spocified; that the
most recent issue of cppliceni’'s First and Refunding Mortgage
Bonds matures in the yesr 1965; thet it is desirable that said
iscue of dondec, together with other issues of upplicent’s First
and Refunding Mortgoge Bonds previously sold, and those which
mey hereafter be sold, should quelify as legel invesiments for
savings banks and trust funds in as meny statez of the United
States ag is posgidle; that by offecting such purpose, the merket
for applicant's bords is definitely broadened and applicant is
enebled to dispose of its szid bonds at higher prices than would
otherwise be obtainable; ir other words, the matter of the legali-
zation of applicant's bonds az savings banks investments has &
definite bearing upon <the cost of momsy to youwr applicent; that irn
order o qualify epplicant'z said last mentioned First and Refunding
Mortgage Bonds a3 savings benks imvestments in the State of New York
and cortein other states of the United States, it is essential that
your applicant possess the requisite franchises and franchise rights
extonding to the year 1971;" :

Similar allegations zppeer in the other applications.

B
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significance or scope of the legal

requirements irn the several states in connection with the sale of

public utility bonds or otker securities. There is no evidence on

the comparative ¢ost of bond money to this applicant or to other
utilities in so far as such co3t is influenced by various franchise
terms or conditions. The Commission's staff did not investigate and
report on the facts in these matlerc nor was any evidence'prescnted
frod any other sowrce. To us it scoas that this argument in favor
of tho granting of the pariticular and limitod certificates asked

for must, on close inspoction, lose whatever validity it may eppoar
to have. The laws of the State of Jew York, a3 cited by applicant
in the foregoing quotation, clearly reguire operuting franchises

or cortificates and not merely frarchises authorizing the occupancy
of streets or rouds. The New York liw, ws cited by applicont, reads
that "such corporation chull huve oll frinchisec necessery to operate
in territory in which at leust seveaty-five (75) per cemtum of its
grosc income it earned swwkwk"  (ayphncis cupplied).

We conclude, wpon the reswdé ac it stands, that these applica-
tions should either be dismisced or rsipoied und consclidated into one
proceeding so that an opportunity zay be given to applicant for sub-
mission of new and additional evidence, und that an independent in-
vestigation be made by our own siaff or the itezs in question.

Ag_to (3): The order in vhe majority decision No. 34488 reads,
in part, "IT IS ORDERED that Pacific Gas and Electric Company be and it
is hereby granted a certificate o oxercise the rights and privileges
granted by the County of Butte, by Oriinence No. 349, adopted Jonuary 12,
1938, withir such parts or portions of said County =&s are now served by
it or as hereafter may be served by it through extonsions of its existing
system made in the ordinery course of business as contemplated by Section

~

50(a) of ihe Public Utilities Act;"

=




Similar language is used in the orders perteining to the other appli-
cations of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood that the counties have no authority over operation
and service, or are those Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their gramt in each zpplication is to be for a certificate
limited to the approval of the county franchise or for the much broader
operating snd service certificate. Former Commissioner Wakefield, &s
we have said, repeatedly raised the same question in these proceedings.
The majority continues in its refusecl to meot and decide that basic issue.
They profer tho ambiguous language of thuir order. Thoy are satisfied
%o leave to the utility tho interpretation of whether the order means
the one thing or the other.

We are told that this Commission's orders must be strictly con-
strued and that the order here made does not specifically grant operating

and service rights. This might also be inferred from the languege in the

mejority opinion reeding as follows (Decision No. 34488, peges 4 and 5)3

"However, it 15 further declered in peragraph (b) of
Section 50 thet no utility chall 'exercise any right or privilege
wnder any franchise® obtained cfter Maren 23, 1912, "without
first neving obtained from the Commission & certificate thet
public convoniencoe &nd necossity require the exercise of such
right and privilege.' No oxomption Irom this requirement is
given to any utility. Zach must apply to the Commission for &
cortificate 1o oxercise ecch new fronchise obtained, whether or not
the rights elreedy secured to it may. be squally extensive with
the rights and privileges expressed in the new frcnchise gront.”

And further, (poges 5 and 6 of the same decision)s

"Bech of these ceriificates is curefully phrosed to scy that pub-
1i¢ convenience cnd necessity require no more then that spplicant be
permitted to exercise the newly &cquired franchise to the extent of
focilitios oxisting todoy cad s herecfter exptnded in the ordinary
courge of business to comtiguous zreac. It follows, thereforeo, that
the certifictte here given iz not one perticle brocdoer than the
cpplicont mey rightfully demond by virtue of the provisions con-
teined in Section 50 of the Public Utilities Act.”




But, in its order in decision No. 3&488 in condition No. 27
the maJorzty stipulates

"2. That, except upon further certificates of this Commission

first obtained, Applicant shall not exercise such freanchise for the
purpose of supplying electricity within those parts or porticns of
said County now being served by the City of Biggs or the City of
Gridley;"

This exception, it will be noted, refers to the exercise of
such franchise "for the purpose of supplying electricity.” We think
that this lenguage may certainly be construed as permitting the supply-
ing of eloctricity outside of the restricted area.

The majority opinior presents the matter as one of simple

principle and procedure and as well settled by wmiform Commission practice

and a long line of decisions by this Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in part, as followss

"To us, it would zppear almost self-evident <that the requested
authorization should be granted. VYet, in & former proceeding, in-
voling a similar franchise issued to the said utility by the County
of Mendocino, a dissent was voiced to our Decision No. 33946 rendered
theroin. And we might as well frankly acknowledge a pregent diver-
gence of opinion umong the members ¢f the Commission. Fourteen like
applications, whick have beon undor consideorstion for some time, are
being docided concurrently with <his spplication. In view of the ¢ir-
cumstences indicated, we feel impolied %o incorporate within the
decision of one of such proceedirye a clear statement of the reasons
prompting owr action with respect 1o <he entire series.

"This Commission hus o many times considered utility applica-
tions arising wnder Sectiocz 50 of the Public Utilities Act, ard hes
g0 consistently followed the principles and procodure originally
enuncisted, that there would seem to be little if any ocecasion for
an extended re-statement tiheroof in thils instance.

"Frenchises issued to eleciric and gas utilities by county
suthorities are granted in accordance with the powers given them by
law, powers which the countles posnessed long before March 23, 1912,
the offective date of the Public Utilities Act as first enacted, axnd
powers which were oxpresaly reservol to them thereafter. Paragraph
(e) of Section 50 explicitly so ceciares. So the Commission may
neither approve nor disapprove tre action taken by the fourteen
countlies which have issued new franchices to the spplicant horein.
However, because it is provided in paragroph (b) of the same section
that o utility shall obtain from tac Commission & certificate of pube
lic convenience and nocessity for the oxercise of each franchise
obtained, the question has been-raized whether the Commission prop-
erly exercises the authority thus committed to it.

"We are convinced that there 2us been nelther misconstruction of
these provisions of the Act nor sy acuse of the authority therebdy
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A careful reading of these quoted portions of the majority
opinion, end indeed of the entire opinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues in these
cases and that its decisions are contrary 4o the record in every one of these

applications. It is erroneocus to characterize the present applications

3/ (continued)

"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretction and spplication of those provisions
over all the yecrs.

"The rightc vested in public utilities in existence on March

23, 1912, ere quite cleerly gxprassed in the constitutional end

statutory changes of that time. And these must be road in the

light of contemporary judicicl decisions. Of tho many proceedings
first coming vefore the Commission, erising under the several sub-
divisions of Soction 50, thoso involving the oxtent of the rights
secured to utilities existing on that daete predomineted. There were
meny others invelving the proposed entrance of & new operator into
the utility field. Those of the first group predominated because

the Commission wes then called upon to dotermine whether each existe
ing or comtemplatod utility entorprise hud in fact qualified itself
as of that dnte for the protection which the law expressly gave to
those which htd met the requirsd specificctions. The prescribed con-
ditions were that the utility system be either actually comsiructed
or o construction progrom undertcken in good faitk by virtue of o
frencnise proviously obtuined. Tho protection accorded to & utility
vhich could thus qualify is clewrly onough expressed in Sectien 50
itzelf. It is the right to continue in business and to expund thot
business to the extent cot forth in subdivisien (2), namoly, to expend
its utility foecilities into aress contiguous to thet already served,
provided only thet such expunsion be muade in the ordincry course of
business and not result in the invosion of o field occwied by znother
utility of like character. That wos o right secwred to the utility
without limit cs to time, ond without obligttion to secure cny further
grant of cuthority from the stute, eoxcept that cities and counties
might continue to exercise their power to extet fraunchises for the
oceupancy of their stroets und nighwoys. = ™ #* & % % & & & % % % %

"All of the county fronchises which are now bofore the Commis-
sion for consideration must be asccepted os laowfully granted. It
mugst be acknowledged zlso that in all tkese counties the applicant
has, by itself or its predececsors, perfected its right to engzge
in the electric utility business. Some of such rights were per-
fected by operctions begun before 1912, und some by certificates
therocfter issued by the Commission itself. True, there mey not
now be distribution facilities existing throughout each county.

But the Commission is not issuing a certificate to the effect that
public convenience and necessity require the extension of appli-
cant's facilitiec and service throughout the entire couwnty. Nor
did it do so in the Mendocino decision. Each of these certificates
is carefully phrased to say thet public convenience and necessity
require no more than that epplicent be permitted to exercise the
newly ecquired franchise to the extent of facilities existing today
and as hereafter expanded in the ordinary course of business to con-
tiguous ereas. It follows, trerefore, that the certificate here
given is not one perticle broader than the applicant may rightfully
demand by virtue of the provicions contained in Section 50 of the
Public Utilities Act.
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as similar to or indistinguishable from the many Section 50 proceed-
ings before this Commission in the'past. Reviewing past applicatEGQS
and decisions of this choracter, we have been unable 1o find any,
cpart from this recent series of spplicetions dy this applicant,

wheroin the specification appeers that operating and service rights

and privileges mre not needed and apparently not wanted. In all of

the applicutions we have found the applicunts have been concernsd not
merely with o certificate by this Commission approving limited county

or ¢ity franchise gronts. On the contrary, such applicants bave been
concornod with the securing of & grant of operating &nd service rights
out of the exclusive authority of this Commission. And this, we ere
satisfied, is not & theorsticzl or mesningless differentiction or dis-
tinction. It is, we think, one of the controlling metters in such cases.
The refusel of the majority to recognize this essential difference must,
of recessity, result in errorneous &nd unlawful decisions.

The majority apperently does not question the correctness of
the allegation that spplicent is in present possession of all necessery
opersting and service rights "without limit &3 to time and without oblige-
tion to secure cny further gront of authority from the stote, except that
cities cnd counties might continue to exercise their power to exect fren-
chizes for the occupancy of their streets and highways."  The mojority
seys: "It must be acknowledged clso that in all these counties the ap-
plicant hes, by itself or its predecessors, perfected its right to engege

in the electric utility business.”

3/ (continued)

"T4 connot justly be held, taerefore,thet in such cpplicaiions
oy this %he Commission improperly grants & bloanket certificate
covering cm entire county, cnd thut no foctual basis exists for the
finding mede that public convenience cnd necessity so require. This
phraze has no precise mecning, but must bo viewed in the light of
its statutory setting. The Ccmmission mokes its finding of public
converience Lnd necossity bectuse his is the requisite finding
impesaed by the statute in &1l such coses. The mere fzet that such
finding is mede does not connote that some gemerous discretioncry
grant hos been conferred upon the utility. The cpplicont utility
nos been given no more thez the low contemplates that it receive.
In owr opinion, on the basis of the record in these applications,
we heve no legal right to do otherwice.”
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We think this is teking altogether too much for granted. The
record, beyond applicant's zllegations, by no means substantiates these
assumptions. The so-called conmstitutionzl grants referred to by the ma-
jority have not been proven 5o sweeping and all embracing as to relieve
& utility from all "obligation to secure any further grant or authority
from the state." In severszl of this sories of applications by this
epplicant, teostimony wes given thot there is somo question as to what
the constitutional frenchise reclly covers and thet, if it merely covers
lighting service, orly & port of the utility's operctions and service
would rest secure.

Equally unsupported by the evidence and unsound are the
ma.jority pronouncements thot "the certificate here given is not ome

particle brosder than the epplicant mey rightfully demand” and thet "The

epplicent utility has been given no more then the low contemplotes thet

it receive.”

We cgree thet & county or & city, within the limits of their
authority, may grant or refuse 1o grant utility fromchises. We deny
that this Commission, when such & city or county fronchise is granted,
theroupon has no choice but to cpprove in toto. The state's political
subdivision, county or city, mty exercise iis limited pewers withln the
low governing its authority. This Commission, acting within its powers,
mty gront or withhold certificates of public convenience ond necessity
and moy attech to them ite own torms tnd conditions &s to time, terri-
toriel extent and othor motters o5 the public interest may dictato and
the record substantiate.

As to (4):  According to the record, there are now outstanding
and in effect numerous county and ¢ity franchises with various terms and
conditions granted partly prior to and partly subsequont to tho enactment
of the Public Utilities Act. There are also outsiending many orders of
this Commission granting certificates of public convenience and necessity

oither corresponding to or supplementing city and county {ranchises.

-14-




«
. . -

Such franchises are usually, though not always, fixed term grants, while
this Commission's operating und service certificates usually are indeterm-
inate as to time. Prior to the enactment of the Public Utilities Act,
county and city frenchises often contained lawful provisions concerning
operaﬁion, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters and placed such auth-
ority in this Commiesion. In some instances the granting of new county
and city franchises is made conditioned upon the cancellation or swrreander
of prior franchises; in other cases there is no such condition. We think
& ¢onsistent and non-discriminatoery policy and practice should be adepted
by this Commission in the granting of its certificutes. New certificates

of public convenience and necessity should be granted on condition that

(a) prior and conflicting certificates be surrendered
and cancelleds

certificutes granted by this Commission should,
except in exiraordinary cases, be indeterminate
in dwration and not for fixed terms;

the Commission should not indirectly, or by implica-
tion, approve or ratify or make lawful zny condition
in any city or county frenchise when it appears that
the imposition of such condition is unlewful oand be-
yond the authority of such ¢ity or county. &/

4/ In Applicetion No. 22216 the frznchise granted by the Supervisors of
Butte County (Ordinance 349) contains the following clzusest:

"Section 1. The right, mrivilege and franchise of erecting,
consiructing end maintaining electric lines consisting of poles
or other suitable structures and wires, crossarms and other ap-
pliances installed thereon, including wires for the private
telephone and telegrtph purposes of the grantee, in so many and
in such perts of the public highweys, streets, rowds end places
of suid County of Butte us the gruntee of said right, privilege
ond franchise ney from time to time elect 40 use fer the purposes
hereinofter specified, ond of using such electric lines for the
purpose of transmitiing, conveying, distributing &nd supplving
electricity to the public for light, heat, power wnd 2ll lawful

oses, ore hereby granted, by scid County of Butte, to Pacific
Gas ond Electric Compeny, its successors ond GosignSe"eeecsecave.e

"Section 8. Tho scid right, privilege and frenchise cre granted
wnder and pursucnt to the provisions of the lows of the State of
Celifornic which relates to tae grinting of rights, privileges cnd
fronchises by counties.” (ZSmphasis ours). We think the county has
no cuthority to grant the oporuting und use rights and privileges re-
ferred to in the emphosized portion of Section L, ond we believe that
provision of the franchise to be wnlewful. The utility mey crgue, how-
ever, thot the implied accoptonce ond zpprovel by the Commission in its
docision and order of the ontire county franchise, including the unlow-
ful portion, constitutes a granting of &n operating znd service
certificute.
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As to (5): Applicant in these procoedings, we have shown,
asks for orders from this Commission granting "a certificate declering
that the present and future public convenience and necessity require, and
will require, the exercise by ii of the right, privilege and franchise
granted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of Californie, all a3 provided for in Section 50(®) of
the Public Utilities Act.of tho State of California” and is on record
stating it does not ask for nor desire zn cperating or service certificate.
Tho majority hes issued cortificates ihat may be construed as granting
rights and privileges much groeater than asked for, the difference being
botween, inm the one c¢ese, tho right and priviloge to occupy ¢ity and

county streets end roads, and the right end privilege, in the othor case,

to carry on the operztion of electric or gas utilities for the production,

transmission, distribution and sale to the public of gas or electricity for
1ight, heat, power end other purposes and the corrying on of & complete
eloctric or gae utility business. Notwithstanding the essential and
for recching difference between the two kinds of rights end privileges, the
mojority does not see fit in the cuses here considered, and in similar cases
affecting other utilities, to mcke clezr what kind of o certificuie is being
granted and cpporently does not wish to elimintte & deliberate ambiguity in
orders of this nature. Such ambiguity, we zre convinced, cannot be Jjusti-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is ageinst the public interest. The majority hes edvanced no
roason why tha important issues raised in these proceedings should not bo
congidered on their merits and determined on an cdequate record.

Concluding we desire to express owr conviction that the pro-
vicions of the Public Utilities Act dealing with certificates of public

convenience ond necescity constitute part of the very foundation of




public utility regulstion. They were so considered when the public

utility law was enacted and during the early years of the Commission's

pctivity. We think they showld not be taken ns & matter of routine at

tho present time.
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Two of our assoclates are filing this day (October 21,

1941) the foregeing stetement purporting to be in support of thelr

dissent formally noted to the Commission's Decision No, 34488

issued on August 12, 1941, granting Pecific Gas and Electric Com~
peny & certificate to exercise an electric franchise obtained
froa Butte County, &s well as sixteen other decislons of a similar
nature lssued ¢oan tke same date.

Those decisions, of course, have long since becdme
Tinal, and we would not now have occaslon to make any commenv
upon the statement being filed by our agsociates were it not for
the very decided misstatement of fact which they meke in support
of their contentions. Our Decision No, 34488 1n the Butte County
matter speaks Tor ltself and needs no further defense updn our
part. But, when the dissenters now state that the zejority of
the Comxission have for more than two years refused the repeated
requests of former Commissioner Wakefleld for a proper considera-
tion and determinetion of the Lissuss involved, implying that such
former Commissioner hed recommonded the denlal or some other dis-

position of all such appiications, it becomes incumbent upon Us
to point out the utter falsity of that statement.

The fact is that during the term of Mr. Wakefield upon
this Commission he Joined ia more than one hundred decislons
grenting this utility certificates o exercise city and county
franchise rights, ncarly all of whickh were decisions prepared
under his supsrvision. XNineteen of these wers certificates author-
izing the exercise of county franchises. Never, except in one
insterce, 4id the Commission disagree with his recommendation‘in
sny county franchise declsion he prepared, and that was his pro-
posed revised amended opinion and order in respect to Application

No. 217L4 involving the Mendocino County franchise, and this




proposed amended opinion and order was not submittsd by him for
final consideration by the Commission until the middle of
Jenuvary, 194). And hls recormendation in this instance, in which
the majority of the Commissioners did not join, was not thet a
certificate be denied the apdlicant utility but that the certirfi-
cate first issucd as vrepared by him bde reaffirmed with only
slight modification. AT no time during his torm of office did

he present any proposal for the disposition in one wey or enother
of any of the applications herein iavolved, although all had

been assigned to him and mzny of thenm hed been ready for decision
Zor more than two years.. The Iimplicetion mude by the two dis-
senters that the Commission felled to give full consideration

and thorough discussion on the issues invelved in a multitucde

of like franchise metters coming beforc 1t, during the past two
years or at any time, Is simply untruc. The refcrences nmede by
the two dissentors to certein memoranda secningly prevered by

the former Commissioner cid thom i1ittle in thelr contentlion

when those statements are viewed In the light of what the record

shows to have been thot Comuissioncr's recl ection. And such

private memeranda are not, of coursy, part of the record in any

of these proceedings.
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The majority namders of tue Commission have made tle alleration
that the statemonts eontoined in owr Cissenting opinion concerning the atti-
tude of former Commissioner wWaltelicld toward the issuance of certificates
in the Pacific Gas and Dlectric Company Ifranchise cases are rfalse. This
charge of falsehood is apparently basec upon technical c¢ontention that
the various memoranda prepared by former Cormmlssioner Waliefield, and re-
ferred to in owr dissciting opinion, arc not properly a part of the Com=
nission's official record in these procecdings.

The ouestion of veracily is not at icsue. It ds'e fact that all

£ the memoranda quoted in our dissent were adndviedly writien by Cozriscioner
Wakeficld and submitied by him in some instunces for tae consideration of the
Commission itself and in others for the consideration of the Commission's
lezal and tecimical stalfs, who are the expert advisers of the Conmissioners
in all such motters. The mere fact tiwt the mejority members of the Commission
did not see fit to allow all of tihese riemoranda to be included in the onficial
files of these proceedinss simply strengthens owr veliel thot the najority
have failed to give prover consideration to the important questions raised
by Com.issioner Wakelfield and by ug.

It ic our carnest beliel that the persistent refusal of the majority
to permit their declsions to deal with the all important question vhetier
operating rights arc or cre not conferred by the certificates of »ublic con-
venience and neceszity granted Lo the Pacific Cas and Electric Compuny in-
evitably tends to nullifly the spirit and the intent of the Puvlic Urilities
Act.

= Lhe record and in repcated conferences with the Cozmission
the attorneys for tho Pacific Gus and Electric Company aove asserted toat
the compeny does not desire or require in these cases any cront of operas-
tins risits from this Comidscion. Recently one ol tihe attorneys for the

company, in a hearing before the Commission, stated it as iz opinion that

his company did not need any certificates to operate in tie cities and

counties involved. Thic cuestion, he added, could orly be determined Linally

by the courts.
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e disagree profoundly dth thisinterpretation of the Public
Utilities Act by the attorney for the company, and with the acquiescence
of the majerity members of the Commission in this contention, and we

earnestly hope that an early determinction by the courts of this importunt

issue may be had.
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