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In the Matter of the Application of
PACIFIC GAS AND ELECTRIC COMPANY, a
corporaticn, for an order of the Ralil-
road Commission of the State of Call-
fornie, granting to applicant a certi-
flicate of public convenience and
necessity to exercise the right,
privilege and franchise heretofore
granted to applicant's predecessor In
intorest Son Joaquin light and Power
Corporaticn by Ordinance No. 170 of
the Board of Supervisors of the COUNTY
OF MADERA, STATE OF CALIFORNIA.
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R. W. DuVal, Attorney, for Applicant.
George W. Mordecal, District Attorney,
for the Covnty of Medera.

3Y THE COMMISSION:
OPINION

Pacific Gas and Electric Compeny has applied for authority wnder
Section 50(b) of the Pudlic Utilities Act to exercime rights and privileges
pertaining to olectric service expressed in & franchise granted it by the
Cowmty of Madera.

This franchise is for a term of £ifty (50) years and provides that
during said texm the grantee shall pay to the County of Madera two pexr cent
(2%) of ite g:-oe;: receipts arlsing from the use, operaticn, Or possession
thereof.

A hearing in this matter wes held and from the testimeny recelved
it appears that Applicant or its predecegsors for many years have rendered
electric service and that it is the only distriduter of electric energy with-

in the county.




A.22751 .

The application and the evidence introduced by Applicant indicate
that, while possessing valid franchise rights under which to continue this
sorvice:', it had obtained the present franchise primarily for the purpose of
extending its franchise rights for a periocd commensurate with the lifo of
1ts morvgnge bonds.

Digtrict Attormey Moxdecal requested that the cexrtificate lssued
to Applicant be so conditioned as to limit the grantee t¢ the use of only
one slde of each highway occuped. Inaemuck as the location of utility fa-
cilitiea within the highways 1s & matter over which the county authorities
have Jurisdiction, rather than this Commission, we do not believe that such
a rule or condition should properly de attached.

Applicant also has stipulated that 1¢ will never claim hefore this
Commlssion, or any court, or other public body, a value for sa.m franchime
in exco'.eo of the actual cost thereof, which cost, exclusive of the fee of
fifty dollars ($50) paid this Commission 2t the time of filing this appli-
cation, consists of seventy-five dollers ($75) peid the county for the
franchise and for publication.

The Commiesidn 1s of the opinien that the requested ;uthorify

sholld Be granted.

A public hearing having Yeen had upon the above-entitled appli-
cation of Pacific Ges and Electric Company, and the matter considered, and

It appearing and deing found as a fact that publlic convenience
and necessity so require, it is ordered that Pacific Gas and Electric Come-
pany be and 1t 1s hereby granted & certificate to exercise the rights and
Privileges granted by the County of Madera, by Ordinance No. 170, adopted
Jwne 9, 1938, within such parts or portions of said county as are now

pexrved by it or as hereafter may de served by it through extensions of its




existing system made in the ordinary course of business as contemplated dy
Section 50(a) of the Public Utilities Act, provided, further, that this
certificate ahall be subject to the following conditicns:

1. That extensions of Applicant's electric distriduticn lines in
sald County of Madera may be made only in accordance with such applicable
rule or rules as may be prescribed or approved by the Commission and in
effoct at the time covering such extensiocms, or in accordance wvith any
general or speclal authority granted by the Commission;

5. That the Commission may hereafter, by appropriate proceeding
end order, limit the authority herein granted to Applicant as to any
territory within said county not then being served by it; and

%, That no claim of value for such franchise or the authority
herein granted in excess of the actual cost thereof shall ever be made by
grantee, its succesaors, or assigns, before thie Coumission or before any
court oxr other public body.

The effective date of this Order skall be the twentieth day from
and after the date hexeof.

Dated at L}m‘:’_} California, this )

1941

Commissioners

—

GommLSsiuuers
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DISSENTING OPINION

We discent from tho majority decisions in the following seventeen

(17) Section 50 certificate applications, all filed by Pacific Gas and
Zlectric Company, viz:

Decision No. Application No.‘

34488 22216 {olectric service in Butte County),

34496 22217 (gas service in Butie County),

34495 22218 (olectric service in Plumas County),

34497 22379 (electric service in Yolo County),

34498 22440 (electric service in Napa County),

34499 22458 (electric service in Sutter County),

34503 22642 (electric service in Fresno County),

34502 22712 (ges service in Sutter County),

34501 22726 (olectric service in Merced Coumty),

34504 22733 (electric service in Senta Barbara County),
34500 22751 (electric service in Madera County),

34489 X 22083 (electric service in Kings County),

34490 23142 (electric service in Tehams County),

3449] 23154 (electric service in Kern County),

34492 23155 (gas service in Keram County),

34493 23435 (electric service in San Luis Obispo County),
34494 234842 (electric service in Mariposa County).

Although the facts, ¢ircumstances and issues are not in all
respocts cimilar in each of these seventecn (17) proceedings, the majority
decisions make no distinctions and the same form of order appecsrs in each

case. We may, therefore, summarize our dissent and epply it to each of the

severteen decisions..

Tke decisions, we think, are erronecus and should be amended in
the following pariiculers:
(1) The mejority has failed to give consideration to the con=
trolling issues in these cases and has refused the repeated
requests of the presiding Cozmissioner (now resigned) and of
the undersigned Commissioners for proper consideration and
detormination of such issues, and tho Cormission hzs failed

40 oxercise its authority lawfully und properly and hes nade

ite decisions contrary to tho record in these proceedings.




(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience mdnecessity should be grantedand it is apparent
that the record ia each of tho seventesn (17) applications is insuf-
ficient and inadequate in this respecti.
(3) The orders granting certificates of public convenience and
necessity are ambiguous und uncertain in language and effect and
fail 10 make definite whether cpersting und service certificates are
granted or whether the Commission's grants are confined to the mere
cortification of county frunchises permitting tho occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, has failed to
cancel and annul existing prior certificates, with the result that
there will be outstanding, und apparently simultaneously in effect,
pumerous certificates and grants conflicting in terms and conditions
and overlapping in space and time.
(5) The granting of certificates of public convenience and neces~
sity, which may bo construed o3 conveying operating and sérvice rights
and privileges in any of tzese ceventeen (17) proceedings, is contrary
to applicant's prayers and resulis in the Commission's making of grants
4o mpplicent, Pacific Gas and Electric Company, which that utility
company has not asked for and specifically states it does not need.
A substantiation of the five items summarized sbove is necessary.
Az to (1)s ALl of these applications were assigned by the Commis~-
sion to Commissionor Wakefield for hearing and e¢ither heard by him or refermrel
to examiners of the Commission for the taking of testimony. In addition to.
the seventeen (17) spplications referred to above, Commissioner Wekefield
aleo hed ascigned to him other similer applicztions made by the same appli-

cant, including Application No. 21744 for an electric certificate in MNen-

decine Countyga) A more voluminous record was mude in the latter procesding

(2) Decision No. 33946, decided February 25th, 1941.
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than in any of the other similer applicitions. That record leaves no
doubt of Comminpioner Wekefield's careful c¢onsideration of all issues,
facts and teotimony in that case nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
dated November 13, 1940, uddresscd to the attorney of the Commission he
said, in parts
"o % % it geems 10 me that one of three alternatives is
open to uss

"l. To grent ¢ certificate finding that public convenience
and necassity require that applicant exercise the frenchise grented,
but pointing out that this franchise hes no logal effect, otherwise
than authorizing it to use the streets, and that other zuthority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and also to construct, maintain and oper-
ate, in which event the order could be in substaniially the szme
form 25 the present form. I think, however, if we adopt this alterna-
tive, we should point out what we are doing arnd that we are in effect
granting a certificate under both Sections 50(a) snd 50(b).

"3I. To deny the zpplications on the ground that by their terms
they seek an cpplication under 50(b); that the principel evidence
produced in support thereof wos the need to comply with the esstern
statutes reguluting the investments of savings benks, etc., ond thet
gince the frunchise and certificate would not meet the requirements
of those statutes thot no czse hos been mede for the issuance of the
cortificate. In this case the dexizl should be without prejudice znd
perhcps & suggostion made to the comprny that they should file an
tmended applicition asking for o cortificate to comstruct, meintain
wnd operate, os well o3 exercise the franchise.

»T fovor the lost course becuugse I believe it will not work
ooy herdship on the cempeny cnd will crecte the least confusion.
In the case of the County of Mendocino at least, they do not need the
frenckise in order to use the roads ot the prosent time, as they now
have o gemercl county franchise which runs wntil 196l. No matter how
carefully we worded tho order granting the certificate it might soan
become & number and %itle such me 'Decision No. 32751, a certificate
of public convenience and recessity to exercise a franchise in Mendo-
cino County,' and become considered z certificate to operate, no matter
how carefully wo pointed out thet such was not intended.

"Alternative No. 1 is open to the objection that it does not give
the company vhet it wents or needs, and alternative No. 2, thet it is
giving the company something it does not ask for."

More than & yeer prior to the date of the memorcndum from:

which we have quoted, Commissioner Wakefield, on Ju;y 27, 1939, addressed

a memorandum to tho Commission und asked for & determination of several
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questions and issues which to him seemed " controlling in these proceedings.
We quotos

"It is my understanding that under the present law, the only
authority remaining in cities and counties pertinent 1o this discus-
sion is the right to control the use of the streets and highways, and
30 far as T know, nons of the ordinances invelve purport to grant any
other authority than the right to use the streets and highways. % » %
* % ow o4 % w4 T4 may bo that operating rights and tho right to
gxerciso franchises to use streets and highways are so interwoven
that this Commission cannot meke an order cortifying franchise rights
without, in effect, certifying operating rights, but if this is irue,
of which I am not yet convinced, the orders should make it clear what
is being done, rather thar as I think has been the case in the past
of not clearly passing on the guestion. If operating rights are
involved, perhapec it should be suggested to the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fect. Notice of nearing has been published in tkese procecdings,
setting forth the title of the proceeding and the date of the hearing.
Thore would be no zotice to interosted parties from this form of
notice that operating rights were involved. Iloreover, in my opinion,
by reading the petition one could not obtain that information.

"It is, therofore, my suggestion in this comnection that the
orders issued meke it ¢loar in some appropriate manner that the
Commission ic not passing on oporsting rights in theso proceedings,
and stating specifically that only the right to use tho streets
and highways where operating rights already oxist in the utility,
or are horeaftsr in un appropriste manner acquired, is involved.

II

"The allegetions in Application 21008, relating to qualifying
the applicant’s First and Refunding Mortgage Bonds as legal invest-
ments for savings banks and trust funds is &s followas

'+ ¥that the laws of a number of the states of the United
States permit, uander definite restrictions, the investment of
savings benks and trust funds in public utility securities;

thot the laws of the State of New York, as an example, permit
investments by savings barnks in the bonds of gas cnd electric
corporations, provided, cmong other things, that "such corpore~
tion shaell heve all franchiseg necossary to operate in terri-
tory in which ot least seventy-fivo (75) per centum of its
gross ircome is esraed, which frenchises shall either be inde-
terminate pormita or agreements with, or subject to the juris=—
diction of a public service cormmission or other duly comstituted
regulatory body, or shall extend at least five years beyond the
maturity of suchk bonds."'

"I£ the purpose iz to comply with & statute which provides ‘such
corporation shall huve all franchices necesssry to operate, etc.,'
and the franchises merely grenting the right to use the streets

and highwoys are the types of franchises intended, owr orders grant-
ing & certificate to oxercice the righte and privileges of such
franchises may improve the P. G. & E. Company's position in this
matter. However, if the position is correct, that in addition to
having such o county fronckise, it is necessary for tho company

to heve o certificate from tho Commissiorn to oporate (in tke absoncp
of o constitutionnl franchise obtained prior to 191l), thon litile -
if anything is accomplished in tho wey of improving the compray's
position in *his motter by an order authorizing the uso of the
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"franchise. * * % » % # T think our duty in the matter will be fully
performed if we meke it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
highways is involved, I think we should be subject to considerable
eriticism."

We f£ind then this situation: Tne presiding Commissioner
(Mr. Wakefiold), to whom this large rumber of important cases wes
aggigned, after hearing some of them and after consideration of the
igsues involved, repeatedly, over & period of two years or more, presented
+o tho Cotmission cortain controlling questions together with his recommen-
dations. When Commissioner Wakefield, in March of this year, left the
Commission, the seventsen (17) spplications here under consideration
remained undecided before the Commission. Decisions were later prepared
and proesented for the Commissioners' signatures. The undersigned Commis=-
sioners, upon a review of the record, found the conditions as hereéin re-
ferred t0. We found the basic quostions raised and presented by Commissioner
Wakefield had been ignored and left undecided, that his recommendations had
been given no consideration by the majority ard that the decisions presonted
t0 us were ambiguous, contrary to the evidence and, although presumably
granting what applicant sought to huve gronted, made & grant contrary to
applicant's petitions and different and much wider in scope than spplied for
by the utility company. We are, therefore, unwilling and unable to sign
these decisionse.

Ve asked for further consileratiom by the Commission of the appli-
cetions in the light of the record and the presentations mude by the pre-
siding Commissiomer. Before decisions contrary to the record were to be
nanded down we asked for a re-assigrnment of the spplications to one or more
Commissioners or for a consolidation of zll sevenieer (17) proceedings be-
fore the Commissicn ex banc, wher the undetermined ond cormtrolling questions
might be gome into sud a more complete record established.

On Mey 22nd, June 2nd and July 2nd, of tkis year, Commisusioner

Sachse oddressed memoranda to the Cozmission dealing with the matiers here
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roferred to and making spoecific roqueszs and recommendations. Commissioner
Ravenner verbelly zade supstemtially similar recommen&ations and requests.
The majority gave no conszideration 1o our proseatations and the izsues
raised were not gone into by the Cormission.

0f the six Commissioners who during the last two years have had
these seventeen (17) applications bYefore them for decision, we find there-
fore three (the preaiding Cormissioner in these cases, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
present majority decisionﬁ.

Upon this record, we think that proper and lawful procedure re-
quires & reopening und comsolidation of these seventeen (17) applications
into one proceeding with notice to all parties of the questions at issue,
with a hearing before the entire Commissiorn &nd, thereupon, declsions by an
informed Commission based upon an adequate snd complete record.

As to (2)s Applicant in each of the seventeen (17) applications
alleges and insists that it does not ask for and does not need certificates
of public convenience ard necessity authorizing the operation of its elec~
tric¢ or gas plents and the furnishing of service to its consumers‘and rate~
payers. Applicent imsists it iz at prosont in possession of such rights
(existing certificates and frenchises tre listed in the respective spplica-
tions) end does not intend to swrender them iz exchange of now oporating

and service certificates from the Commission. 1/

1/ In Application No. 22216 the following zllegation appearss

"Applicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following general county franchises granted
to epplicant's predecessors by the Board of Supervisors of the
County of Butte, State of Californis, namely:




Al) that applicant asks for in every one of these applications
iz, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Cranting
Qrdinance No. Adopted Expiring Franchise tos

159 July 7, 1899  July 7y 1949 Butte County Electric
Power and Lighting
Company

161 August 10, August 10, 1949 Yuba Electric Power
Company

Resolution January 10, Jenuery 10, 1952 Oroville Light and
Power Company

Resolution November 15, November 15, 1954 Park Henshaw
214 March 10, March 10, 1955 E. W. Sutcliffe

242 February 15, February 15, 1958 Great Western
Power Company

281 June 2, June 2, 1963 Great Western
Power Company

And further:

"In this connection applicuant alleges that it now is and for a
number of years last past hug been in possession and ownership, auong
othor things, of all necessary rights, permission and authority to con-
struct extensions of its sald eloctric system into any end all parts of
the unincorporated territory of said County of Butte, not presently
served by another olectric public utility, and to' furnish and supply
electric energy and service therein for all lawful uses and purposes.”

2/ In Application 22216 it is alleged:

"That while applicant is in possession and ownership of valid
frenchises of erecting, comstructing and maintaining electric lines
in the public highways, streets, roeds and places of said County of
Butte, and of using such electric lines for the purpose of transmite
ting, conveying, distriduting and supplying electricity to the pudlic
for light, heat, power and all lawful puwrposes, it applied for and
obtained the franchise granted by said Ordimance No. 349 of the Board
of Supervisors of the County of Butts primarily to enable applicant
to continue to qualify its First and Refumding Mortgege Bonds as legal
investments for savings bvanks and trust funds; * % # # & % and tnat
the exercise by youwr applicant of the right, privilege, and franchise
granted by the aforementionod Ordinance No. 349 of the Board of Super=-
visors of the County of Butte (whick caid franchise expires on or about
February 11, 1988) together with other righkts, privileges, and fran-
chisos now possessed and exorcised by your applicant and those obtained
and hereaftor 1o be obtained, is essontial *to enadble applicant to so
qualify its said bonds.”

Similar allegations appenr in the other applications.
= '




The record is conclusive, therefore, on the following pointss

First, applicant insists thet it is now in possession of all nec-
essary operating and service rigkts and does not desire from this Commiszsion
certificetos granting such rights;

Second, applicant ie now in posgession of valid county and city
{ranchises, of various wiexpired terms end granting all necessary rights
for the use and occupancy of county or city streets, roads, and highways;

Third, the only apperent roason advenced by applicant for the issuance
of a certificate limited to road occupancy,ss heretofore indicated, is
stated by applicant as followa:s

"o % % % 3% applied for and obtained the franchise
grented by said Ordinance No. 349 of the Board of Supervisors
of the Cournty of Butte primarily to eneble zpplicant to continue to
qualify its First and Refunding Mortgage Bonds ac legal investw
ments for savings barks and trust funds; that tho lews of o number
of the states of the United Stater permit, wader definite resiric-
tions, the invesiment of savings banks and trust funds iz pudlic
utility zecuritiess thet the laws of the State of New York, 2s zn
oxorple, permit invesiments by savings benks in tho bonds of gas

ea oloctric corpervtions jrovilet, 20N OLHED things, that

such corporation shall have zll franchises necessary to operate
in territory in wiich at lewst seventy-five (75) per contun of its
gross income is ecrned, vhich franchize shall either be indetermin-
ate permits or cpreements with, or subject to the jurisdiction of &
public service commission or other duly constituted reguletery dody,
or shell extend ot lewst five yesrs beyond the meturity of such
bonds * * * '; thot tho statutes of othor states, such s
Pennsylvanis, Connecticut, und Minnesota, contain substenticlly
the ceme provision as thut of the law of the State of New York,
above quoted; that <the Macsachusetts Benking Act contains like
provicsion, oxcepting that o three yvar period insteed of & five
year period, beyord the meturity of bonds is specified; that the
nost rocent issus of upplicunt's First and Refunding lortgage
Bonds msturas in the year 1966; that it is desirable that said
iscue of bornds, together with other issues of applicant's First
and Refunding Mortguge Bonds previously sold, snd those which
may hereafter be sold, should qualify as legal investments for
savings barks and trust funds in as many states of the United
States ag is poscidle; thet by effecting such purpose, the market
for applicant’'s bonds is definitely broadened and applicant is
ensbled to dispose of its said bonds at nigher prices than would
otherwice be obtaimable; ir other words, the matter of the legali-
zation of applicont’s bonds as savinge banks investments has a
definite bearing upon the cost of mozey %o your gpplicent; that in
order %o qualify epplicant's soid lazst mentioned First amd Refunding
Mortgege Bonds &s savings benks invesiments in tXe State of New York
and cortain other stater of the United States, it is essential that
your spplicant possgess the roquisite franchises and franchise righis
oxtending to the yesr 1971;"

Similar allegations appeer in tho other applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significence or scope of the legal
roquirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various f{ranchise
torms or conditions. The Commission's staff did not investigate and
report on the facts in these matters nor was any evidence presented
fred eny other source. To us it sooms tazy this argument in faver
of the granting of the particular and limited certificates asked
for must, on ¢lose imspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by applicant
in the foregoing gquotation, clearly reguire operating franchiges
or certificates and not merely franchises authorizing the occupancy
of streets or roadsz. The New York luw, as cited by applicant, reads
that "such corporation shall hzve oll franchises necessary to gperate
in territory in which at least seventy-five (75) per centum of its
gross income i3 earned s  (euphigis supplied).

We conclude, upon the record as it stands, that these applica-
tions should either be dismissed or recpened and consolidated into one
procesding s¢ that an opportunity may be given to applicant for sub~
mission of new and additionmal evidence, and that an independent in-

vestigation be made by our own staff on the items in question.

As to {3)1 The order in the majority decision No. 34488 reads,

in part, "IT IS ORDZRRED that Pacific Gas and Electric Company be and it
i5 herevy granted a certificate to exercise the rights and privileges
granted by the County of Butte, by Ordinance No. 343, adopted Jenuery 12,
1938, within such parts or portions of said County 2s are now served by
it or as hereafter may be served by it through extonsions of its existing
system made in the ordinary course of business as contemplated by Section

50(a) of the Public Utilities Act;”

-




Similar language is used in the orders pertaining to the other appli-
cotions of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood that the counties have no authority over cperation
and service, or are these Commission certificates alse grants of oper-
ating and service rights? We have asked the majority repeatedly to

decide whether their grant in each application is t¢ be for a certificete

limited to the upprovel of the county franchise or for the much broader

operating ond service certificate. Former Commissioner Wakefield, as

we heve soid, repeatedly raised the same question in these proceedings.
The majority continues in its refusal to meot and decide that basic issue.
They prefer the embiguous langusge of thuir order. Thoy =re satisfied

to leave to the utility tho interpretation of whether the order means

the one thing or the other.

We are told that this Commission's orders must be strictly con-
strued and that the order here mude does not specifically grant operating
and service rignts. This might also be inferred from the laaguage in the
mejority opinion reading ac followe (Decision No. 34488, peges 4 and 5):

"However, it is further declared in paragraph (b) of
Section 50 that no utility chall ‘exercise any right or privilege
under any franchise' obtuined after March 23, 1912, ‘'without
first having obtained from the Commission & certificate thet
public convonienco and necessity require the exercise of such
right and privilegs.' No oxompiion from this requirement is
given to cny utility. zZach must epply to the Commission for =
cortificete 1o oxercise etch new fronchise obtained, whether or not
the rights slready secured o it may be equelly extensive with
the rights and privileges expressced in the new frenchise grent.”

Ané further, (peges 5 and 6 of the same decision):

"Erch of these certificates is curefully phrased to say thet pub-
1i¢ convenience cnd necessity require no more then that cpplicant be
permitted to exorcise the nowly tequired franchise 1o the extent of
facilitics oxisting todey snd o5 heronfter exptnded in the ordinary
course of busiress to contiguous zrozs. It follows, therefore, that
the certifictte here given is not one particle brocdor tharn the
cpplicent moy rightfully demund by virtue of the provisions con-
teined in Section 50 of the Public Utilities Act.”




'

Bui, in its order in decision No. 34488,.in condition No. 2,

the majority stipulates )

2. 'fhat, except vpon further certificate of this Commission
first obtained, Applicant shall not exercise such franchise for the
purpose of supplying electricity within those parts or portions of
said County now being served by the City of Bigge or the City of

Gridley;"

This'excoption, it will be noted, refers to the exercise of
such franchise "for the purpose of supplying electricity." We think
that this language may certainly de construed as permitting the supply=-
ing of electricity outside of the restricted area.

The maaorzty opinion oresenta the matter as one of simple

przncnple and procedure and as well settled by unlform Commission practice

and a long line of decisions by this Commission. 3/

3/ The mejority op:nlon in Decision No. 34488 reads, in part, as follows:

"To us, it would appear almost aelf-ev1dent that the requosted
autherization should be granted. Yet, in a former proceeding, in-
voling & similar franchise issued to the said utility by the County
of Mendocing, & dissent was voiced to our Decision No. 33946 rendered
therein. And we might as well frorkly acknowledge a present diver-
gence of opinion emong the members of the Commission. Fourteen like
applications, which have teen undor consideration for some time, are
being docided concurrently with +.1is application. In view of the cir-
cumstances indicated, we fesl irpulled to incorporate within the
decision of one of such pruceeiings a clear statement of the reasons
prompting.our action with respect to the entire series.

"Tmis Commission has To many Limos cons;dered utility epplica-
tions arising under Section 50 of the Public Utilities Act, and hes
30 consistently followed tae pr;nc_a‘es and procodure or;glnally
enuncisted, that there would seem 12 be little if any occasion for
an extonded ree-statement tioreef in this instance.

"Franchises issued to eolectric and gas utilities by county
authorities are granted in accordcnge with the powers given them by
law, powers which the counties possessed long before March 23, 1912,
the offective date of the Fublic Uti_ities Act as first enacted, and
povers which were expressly reserved 1o them thereafier. Paragraph
(o) of Section 50 explicitiy so decleres. S$o the Commission may
neither approve nor disapprove the afiion taken by the fourieen
counties which have issued rew franclises %o the applicant herein.
However, because it is provided in puragreph (v) of the same section
thet & utility shell obtein from the Commission & certificate of pub-
lic convenience and necessity for the exercise of each franchise
obtained, the question has teen raised whether the Commission prop-
erly exercises the authority thus committed to it

"We ere convinced that there hus besn neither misconstruction of
those provisionz of the Act nor any atuse of the authority theredy
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A careful reading of these guoted pertions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has failed to understand, and to meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applications. It is erroneous to characterize the present applications

3/ (continued)
"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and zpplication of those provisions
over all the years.

"The rights vested in public utilities in existence onm March
23y 1912, are quite clearly oxpressed in the constitutional and
statutory changes of that time. And these must be read in the
light of contemporary judicicl decisions. Of the many proceedings
first coming before the Commission, zrising under the sevoral sube
divisions of Soction 50, those involving the oxtent of the wights
secured to utilities existing on that dute predominuted. There were
pany othoers invelving the proposed entrance of & new operator into
the utility fiocld. Those of tho first group prodominated because
the Commission wes thon called upon to dotermine whether each exist-
ing or contempleatod utility ontorprise hud in feet qualified itsolf
as of that dute for the protection which the law expressly gave to
those which had met the required specifications. The preseribed con-
ditions were thtt the utility system be either actuelly constructed
or a construction progrem uadertokon in good frith by virtue of o
frenchise previously obtuined. The protection accorded to = wtility
wvhich could thus qualify is clewrly enough expressed in Section 50
itself. It is the right to continue in business sand to expund thot
rusiness to the extent sot forth in subdivision (&), namely, to expend
its utility fecilities into sreas contiguous to thet already served,
provided only thtt such expunsion be mtde in the ordindry course of
business and not result in the invusion of & field occupied by another
utility of like character. Thut was o right secured to the utility
without limit 23 to time, cnd without obligetion to secure sny further
gront of cuthority frow the stute, except thot cities and counties
might continue to exercise their power to extct frunchises for the
occupaney of their streets ond nighwoys, w * * % % % % &+ 4 % % %

"AlL of the county frinchises which cre now before the Commis-

ion for consideration must be cccepted s lawfully granted. It
must bYe acknowledged slso that in 2all these counties the applicent
has, by itself or its predecessors, perfected its right to engage
in the electric utility business. OSome of such rights were per-
fected by operstions begur before 1912, wund some by certificates
sherec.fter issued by the Commission itself. True, there may not
now ve distribution feeilities existing throughout each county.
But the Commission is not issuing 2 certificate to the effect that
public convenience end necessity require the oxternsion of appli-
cant's facilities and service throughout the entire county. Ner
did it do so in the Nendocino decision. Ezch of these certificates
is carefully phrased to say that public convenience and necessity
roquire no more then that applicant be permitted to exercise the
newly acquired franchise to the extent of facilities existing today
and as nereafter expanded in tho ordinary course of business 1o cone-
tiguous creas. It follows, therefore, that the certificate nere
given is not one pariicle broader than the applicant maey rightfully
demand by virtus of the provisions containec ir Section 50 of the
Pudblic Utilities Act. ‘




as similar to or indistinguishable from the many Section 50 proceed-
ings before this Commission in the past. .Reviewing past applications
and decisions of this choracter, we huve been unable to find any,

apart from this recent series of eppliceations by this applicant,
wherein the specification appears that operating and service rightis

and privileges ere not needed and upparently not wanted. In all of

the applicutions we have found the applicunts huve been concerned not
merely with & certificate by this Commission gpproving limited county
or ¢ity franchise grants. On the contrary, such spplicents have been
concorned with the securing of & grant of operating and service rights
out of the oxclusive authority of this Commission. And this, we are
saticfied, is not & theoreticel or meaningless differemtintion or dis-
tinetion. It is, we think, one of the controlling matters in such cases.
The rofusal of the mejority to recognize this essentizl difference must,
of necessity, result in erronvous and unlawful decisionse.

The mejority apperently does not question the correctness of
the allegetion that epplicent is in present possession of all necessary
operating and service rights "without limit as to time znd without oblige-
tion to secure cny Surther gremt of cuthority from the state, except that
cities and cownties might continue to exercise their power to exect fren-
chises for the occupancy of their gtreets cnd'highways." The maejority
seys: "It must be acknowledged clse thet in 2ll these counties the ap-
plicant hes, by itself or its predecessors, perfected its right to engege

in the electric wtility business.”

3/ (continued)

"It conrot justly be heid, therefore,that in such epplicctions
as this the Commission improperly grants ¢ blarket ceriificate
covering on entire county, tnd thtt no fzetunl besis exists for the
finding mede that public convenience &nd necessity so require. This
prrose has no precise mezning, but must bo viewed in the light of
its statutory setting. The Commission mokes its finding of public
convenience wnd necossity bectuse this is the requisite finding
imposed by the statute in zll such ctses. The more feet that such
finding is mede does not connote that some generous discretionory
gront hes been conferred upon the utility. The applicant uwtility
has been given no more than the low contemplates that it receive.
In our opinion, on the basis of the record in these applicctions,
we hove no legal right to do otherwise.”
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We think this is taking altogether too much for granted. The
record, beyond applicant's ellegations, by no means substantiates these
assumptions. The so-called constitutionel grants referred to by the ma-
jority have not been proven so sweeping and all embracing &s to relleve
a utility from all "obligation to socure cny further grant or authority
from the state." In severzl of this sories of applications by this
applicant, testimony was given thot there is some question as to what
the constitutioncl frenchise rexlly covers and that, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and unsound are the
majority pronouncements that "the certificete here given is not one
particle broader than the cpplicant mey rightfully demand™ znd ithet “"The
spplicent utility hes been given no more thon the law contemplates that
it recoive.”

Ve cgree that & county or o city, within the limits of treir
authority, may grent or refuse to grunt utility franchises. We deny
that this Commission, when such o city or county franchise is granted,
thereupon hes no choice dbut o cpprove in toto. The state's political
subdivision, county or city, moy exercise its limited powers within the
low governing its authority. This Commission, ccting within its powers,
mey gront or withhold certifisctes of public convenience cnd necessity
and may cttoch to them its own terms nnd conditions os to time, terri-
torisl extent and othor matters &s the public interast moy dictste und
the record substantiate.

As to {4): According to the record, there are now outstarding
and in effect numerous county and city frenchises with various terms and
conditions granted partly prior to and partly subsequent to the enactment
of the Public Utilities Act. There are also outstanding many orders of
this Commiseion granting certificates of public convenience and necessity

oither corresponding to0 or supplementing city and county franchises.

l4=




Such franchisos are usually, though not elways, fixed torm grants, while
tris Commission's operating und service certificates usually are indeterm=-
inate ag to time. Prior to the eractment of the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters and placed such auth-
ority in this Commission. Irn zome instances the granting of new county
and city franchises is made conditioned upon the cencellation or swrrender
of prior franchises; in other cases there is no such condition. We think
& consistent and ron-discriminatory policy end prectice should be adopted
by this Commission in the granting of itz certificuates. New certificates

of public convenience and necessity should be granted on condition thaot

(2) prior and conflicting certificates be surrendered
and cancelled;

(v) certificates granted by this Commission should,
except in extraordinary cases, be indeterminate
in duration and not for fixed terms;

the Commission should not indirectly, or by implica-
tien, approve or ratify or make lawful any condition
in any city or county franchise whon it appears that
the irposition of such condition is unlawful and be=-
yond the suthority of such city or county. 4/

4/ In Application No. 22216 the franchise granted by the Supervisors of
Butto County (Ordinance 349) conteins the following ¢lauses:

"Section 1. The right, privilege and franchise of erscting,
construeting and maintaining electric lines consisting of poles
or other suitadle structures and wires, crossarms and other ap-
plisnces installed thereon, including wires for the private
telephone and telegripk purposes of the grantee, in so many and
in 3uch parts of the public highwoys, streots, rocds and ploces
of seid County of Butte as the grintee of said right, privilege
end franchise mey from time to time olect 1o use for the purposes
hereincfter specified, tnd of using such electric lines for the
purpose of transmitting, conveying, distributing and supplying
eloctricity to the public for light, heat, power und ell lawful

oses, ore hereby gremted, by scid County of Butte, to Pacific
Gas and Eloctric Compeny, its successors cnd £5signSe"veveccecces

"Section 8. Tho scid right, privilege nd fronchise ore granted
under cnd nursucnt to the provisionz of tre lows of the Stete of
Californic which reletes to the grunting of rights, privileges ond
franchizes by counties.” (Emphosis ours). We think the county has
no zuthority €0 grant the operuting uznd use rights and privileges re-
forred to in the emphusized portion of Sectien 1, and we believe that
provision of the frenchise 4o be unlawful. The utility mey argue, how=
ever, thot the implied ceceptunce end approval by the Commission in its
docision and order of the eatire counmty franchise, including the unlow-
ful portion, constitutos o granting of zn opercting snd service
certificuto.
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As to (9): Applicant in these proceedings, we have shown,

esks for orders frow this Commission granting "a certificate declaring
that the present and future public convenience and rocessity require, and
will require, the exercise by it of the right, privilege end franchise
grapted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of California, all as provided for im Section 50(b) of
the Public Utilities Act of the State of Califernia” and is on record
stating it does not ask for nor desire an cperating or service certificate.
The majority hes issued certificates that may be construed as grenting
rights and privileges much greater than asked for, the difference being
botween, in tho ono ¢ese, the right and privilege to occupy city and
county otreots and roeds, and the right and priviloge, in the cothor case,
to carry on the operation of electric or gas utilities for the production,
transmission, distridbution and sals to the public of gas or electricity for
light, heat, power and other purpcses and the coarrying on of & complete
electric or gas uiility business.  Notwithstending the essential and
for rocching differonce between the two kinds of rights and privileges, the
mejority does not see fit in the cuces here concidered, cnd in similar cases
affecting other utilities, to muke cleur what kind of o certificate is being
granted cnd cpporently does not wish to elimincte & deliberate embiguity in
orders of this ncture. Such ambiguity, we ere convinced, camnot be justi-
fied in view of the langusge of Section 50 of the Public Utilities Act and
obviously is ogeinst the public interesi. The majority hes advanced no
reason why the important issues raised in these proceedings should not beo
considered on their merits and determined on an cdequate record.

Concluding we desire to oxpress owr conviction that the pro-
visions of the Public Utilities Act dealing ﬁith certificates of public

convenionce ond necescity constitute part of the very foundetion of




public utility regulation. They were 50 conasidered when the public
utility law was enacted and during the early yeors of the Commission's
activity. We think they should not be taken o3 a matter of routine at

the present time.
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Two of our associates are filing this day (Octover 21,
19L1) the foregoing statement purporting vo ve in support of thelr
dissent formelly noted to the Commission's Decision-No; 34488
issued on August 12, 1941, granting Pecific Sas and Electric Com-
pany a certificete to exercise an electric freanchise obdbtained
froz Butte County, as well as sixteen other decisions of a similar
nature issued on the same date.

Those decisions, of course, have long since become
T4inal, and we would not now have occasion to make any comment
upon the statement being filed by our éssociates-were it not for
the very decided misstatement of fuct whieh they meke in suppert
of +their contentions. Our Decision No, 34488 in the Butte County
matter speaks for itself and needs no rurther defense upon our
pert. But, waen the dissenters now state that the majority of
the Commission have for more than two years refused the repeated
requests of former Commissioner Wakefield for & proper considera-
tion and determination of the lssucs savolved, implying that such
rormer Commissioner 2ed recomiended the deniel or some other dis-
position ¢f all such applications, 1t vecones incumbent upon us
to point out the uiver falsity of that stetement.

mhe fact is that during the tern o? r, Wekefield upon
+his Commission he joined in nore tman one hundred decisions
grenting this utility certificates 0 exerclise city and county
franchise rights, nearly all of whick were decisions prepared
under his supervision. Nineteccn of these were certificates author-
1zing the exercise of cournty franchises. Never, except in one
instance, Gid the Commission disagree with his recommendation in
any county Ifranchise decision he prepared, and that was his pro=~
poscd revised emended opinion and order in respect toO Application

No. 217LL involving the Yerdoeino County franchise, and this
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proposcd amended opinion and order was not submittsd by hinm for
Tinal consideration by the Commission until the middle of
Jenuvary, 1941l. And his recommendation in this instance, in which
the majorit& of the Commissioners dld not join, was not thet a
certificate be denied the epplicant utility bdut that the certifi-
cate Tirst issucd as vreparcd by him be reaffirmed with only
slight modirfication. At no time during his term of office did

he present eny proposal for the dispositior in one way or another
of any of the apylications herein involved, although all had

been assigned to him and meny of them had been ready for deeision
for nore than two yeers. The implication mede by the two dis-
senters that the Commission felled to give full consideration

end thorough discussion on the issues involved in a multitude

of like frenchise matters coming beforc it, during the past two
yeers or at any time, is simply wntrus. The reforences neds by
the two dissentors to certoin memorande seomingly predered by

the former Commissionsr aild thom little in thelr contention

when those statements cre viawed in the light of what the record
shows to have becn thet Commissicnza's recl action, And such
private memorande are not, of coursc, part of the record in any
of these proceedings.
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The najority memvercs of the Comndssion have aade the alleration
that the statements contained in owr dissenting ovninion concernins the atti-
tude of lormer Commissioner Wwaleficld towara the issuance of certificates

the Pacific Gas and Electric Company Iranchise cases are lalse. This

charge of falsehood is apparently based upon a technical contention that

the various memoranda prepared by former Correlssiloner Walkelield, and re-

ferred to in our dissenting opinion, areo not proverly 2 part of the Com-
missionts official record in tlicgse procecdings.

Tae cuestion of veracity dc not at issue. It iz & fact that all
of the nemoranca quoted in our discent were adndtiedly written by Commissioner
Wakefield and submitted by him in some instances for the consideration ol the
Commission itsell and in others for the consideration of the Commission's
lezal and tecinical stalfs, who are the expert advisers of the Commissioners
in all such matters. The mere fact tint the majority members of the Commission
did not see £it to allow 2ll of these meamoranda t0 e included in the oifficial
files of these procecdings simply strengtiaens our beldel thet the majority
have failed to give prover consideration to tiie important questions raised
by Com.dssioner Walkelield anl b7 us.

It is our ecarnest beliel 4het the persistent refusal of the majority
Yo permit their decisieons to deal with the all imwertant cuestion whether
operating rights are or are not conferred Ly the certificates of public con-
venience and neceszity grunted to the Pacific Cas and Electric Compuny in-
evitably tends o nullifly the spirit and the inteat of the Public Utilities
Act,

In the record and in repcated conferences with the Commission
the attorneys for the Pacifiec Gos and Electric Company aave asserted tua
the company does not dlesire or recuire in these cases any srant of opera-
tine riats frem this Com:dscion. Rccc“vly one ol the attorneys for the
company, in a hearing hefore the Commission, stated it as s opindon that
als company did not need any certilicates Lo operate in the cities
counties involwved. Tide question, ae added, could only be determined finally

by the cowrts.




e disarsreo profoundly with thisintervretation of the Pudlic
ar v p

Utilities Act by the attorney for the company, and with the acoudescence

of the majoriity members of the Commission in this contention, and we
earnestly hope that an early determinution by the courts of this import.unt

issue may ve had.
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