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BEFORE THE RAIIROAD COMMISSION OF TEE STATE OF CALIFORNIA /@/ ﬁ Z

In the nmatter of the epplication
0T PACIFIC GAS AND ELECTRIC COM=
PANY, a corporation, for an order
of the Railroad Coxmission of the
State of Califormis, granting to
applicant a certificate of public
convenlence and necessity %o exer-
cise the right, privilege and fran-
chise heretofore granted to ap~
Plicant's predecessor in interest
Sen Joaquin Light and Power Corpora-
tion dy Ordinsnce No. 213 of the
Board of Supervisors of the COUNTY
OF MERCED, State of Califormia.

Application No. 22726

R. W. DuVal, Attorpey, for Applicant.

3Y DE COMMISSION:

OPINION

Pacific Gas and Electric Company has applied for anj:hority under
Section 50(b) of the Public Utilities Acf to exercise rights and privileges
rertaining to electric service expressed im a franchise granted it by the
County of Merced. ’

This franchise is for a term of fifty (50) years and provides that
during said term dhe grantee shall pay to the County of Merced two per cent
(2%) of its gross receipts arising from the use, operation, or possession there-

of.
A hearipg in this matter was reld and from the testimony received it

appears that Applicant or its predecessors for many years have rendered electric
sexvice and that it i1s the only distridutor of electric emergy within the county

except in that area served by Turlock Irrigation District as descrived in an
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agroement dated Jemuwary 1ll, 1932 which was approved by this Commission in
Decislon No. 24552. This agreement provided that the district will not dis-
tridbute electric energy outside the described area except to ome or two customers
not in the county and covered by other agreements.

The application and the evidence introduced by Applicant ipdieates that,
while possessing valid Iranchigse rights under which to continue this service, it
bad obtained the present franchise primarily for the purpose of extending its
frenchise rights for a period coamensurate with the life of its mortgage bonda.

Applicant bas stipulated that, if the requested autbority be given,
it will not, without an order of this Commission, exercise any of the rights
end privileges granted by said frarchise for the purpose of competing with Turlock
Irrigation District.

Applicant also has stipulated that it will never claim befors this
Cormission, or any court, or other pudblic body, a value for said franchise in
excess of the actual cost thereof, which cost, exclusive of the fee of fifty
dollars (850) paid this Comzission at the time of filing this application, con~
sists of two hundred ninety dollars {$290) paid the county for the franchise and
for pudblication.

The Commission is of the opinion that the requested authority should

e granted with appropriate reatrictions concerning Turlock Irrigation Distric*ﬁ_f,.-
CRDER

A public hearing having been had upcn the above-entitled application

of Pacific Gas and Electric Cempany, axd the matter conmidered, and

’
¢

It appearing and being found as a fact that pudblic convenience and
necessity 80 require, it is ordersd that Pacific Gas and Electric Company dbe and
it ig hereby granted a certificete to exercise the rights and privileges granted
by the County of Nerced, by Ordinance No. 213, adopted May 16, 1938, within such
parts or portions of said county as are now served by it or as hereafier may be‘

sexved by it through extensions of its existing system made in the ordinary course
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of dbusiness as contemplated by Section 50(a) of the Public Utilitiesv Act, pro-
vided, further, that this certificate shall be subject to the following con-
ditions:

1., That extensions of Applicant's electric distribution limes in said
" Counnty of Mexrced may be made only in accordance with such applicabie mle or
rules as may be prescribed or approved Dy the Commission and in effect at the
time covering suoh extensions, or in accordance with any gerneral or speciel
authority granted by the Commission;

2. That, except upon further certificate of this Coummission first

obtained, Appliocant shall not exercise such franchise for the purpose of supply-

ing electricity in those parts op portions of said county now being served bty

Turlock Irrigation District.

3, Thet the Commission may hereafter, by appropriate proceeding and
order, limit the authority herein granted to Applicant as to any territory within
said county not then being served by 1t; and

4. That 1o claim of value for such franchise or the authority herein
granted in excess of the actual cost thereof shall over be made by grantee, its
successors, or assigns, before this Commission or before any court or other
public body.

The effective date of this Order shall be the twantieth'_

after ths date hereof.

Cormissioners

CO$$1SS?OHQPI.




DISSENTING OPINION

We dissent from the majority decisions in the following seventeen

(17) Section 50 certificate applications, all filed by Pacific Gas and

Electric Company, vizs

Decision Ne. Application No.

34438
34496
34495
34497
34498
34499
34503
34502
34501
34504
34500
34489
34490
34491
34492
34493
34494

22216
22217
22218
22379
22440
22458
22642
22712
22726
22733
22751
23083
23142
23154
23155
23435
23442

(olectric service in Butte County),

(ges service in Butte County),

(electric service in Plumas County),
{electric service in Yolo County),
(electric service in Napa County),
{electric service in Sutter County),
(electric service in Fresno County),

(gas service in Sutter County),

(electric service im Merced County),
(electric service in Santa Barbara County),
(electric service in ladera County),
(electric service in Kings County),
(electric service in Tehama County),
(edectric service in Kern County),

(gas service in Korn County),

(electric service in San Luis Obispo County),
(electric service in Mariposa County).

Although the facts, circumstances and issues are not in all

respocts similar in oach of these seventeen (17) proceedings, the majority

decisions moke no distinctions and the same form of order appecrs in each

cage. We may, therefore, summarize our dissent and apply it to each of the

seventeen decisionse.

The decisions, we think, are erroneous znd should be amended in

the following pearticulers:

(1) The majority hes failed to give consideraticon to the con-

trolling issues in these cases znd has refused the repeated

roquests of the presiding Commissioner (now resigned) and of

the undercigned Commissioners for proper considerstion and

detormination of such isscues, und tho Commission has falled

to exercise its authority lawfully «nd properly cnd hes mede

its docicions contrary to the record in these proceecings.




() i

(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience mcinecessity should be grantediend it is apporent
that the record in oach of the seventeen (17) epplications is insuf-
ficient and inadequate in this respect.
(3) The orders granting certificates of public convenience and
necessity are ambiguous und uncertein in language and effect and
fail to make definite whether operating und service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county franchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, has failed to
cancel and annul existing prior certificutes, with the result that
there will be outstanding, und wpparently simulitaneously in effect,
numerous certificates snd grants conflicting in terms and conditions
and overlapping in space cnd time.
(5) Tae granting of certificates of public convenience &nd neces~
sity, which may be construed as conveying operating and service rights
and privilegesz in any of those seveateon (17) proceedings, is contrary
to applicent's prayers aad results in the Commission's meking of grants
to applicunt, Pacific Gas and Electric Compauy, which that utility
company has not asked for and specifically states it does not need.
A substartistion of the five items summsrized sbove is necessary.
As 1o (1)s ALl of these applications were assigned by the Commis-
sion to Commissioner Wakefield for hearing and either heard by him or refermrel
to examiners of the Commission for the teking of testimony. In addition to
the seventeen (17) applications referred to sbove, Commissioner Wekefield
also hed assigned to him other similer applicutions made by the same appli-
cant, including Application No. 21744 for an electric certificate in Men-

decing Countyg ) A more voluminous record was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 1941.
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than in any of the othor similer applicutions. That record leaves no
doubt of Commiggioner Wekefield's cereful consideration of all issues,
facts and togtimony in that case nor of the complete presentation of his
findings and conclusions to the Commission. In the memeorandum by him
dated November 13, 1940, addrossed to the attorney of the Commiscion he
said, in part:
"o w % it gseems to me that one of three alternatives is
open to uss

"l. To grant o certificate finding that public convenience
and necessity require that applicant exercise the freonchise granted,
but pointing out that this fronchise hec no leogal effect, othorwise
than authorizing it to use the streots, and that other cuthority is
nocessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and also to construct, meintain and oper=-
ate, in which ovent the order could be in substantially the suame
form as the present form. I think, however, if we cdopt this alterna-
tivo, we should point out what we are doing and thot we ore in effect
granting & certificate under both Sections 50(a) and 50(b).

"3. To deny the cpplications on the ground that by their terms
they seek an tpplication under 50(b); thet the principel evidence
produced in support thereof wes the reed to comply with the ecatern
statutes reguluating the investments of savings banks, etc., and thet
since the franchise and certificate would not mest the requirements
of those statutes thtt no cose hos baen made for the issuance of the
certificate. In this c¢ase tho denicl should be without prejudice and
perhtps o suggoestion made to thoe company thot they should file an
tmendod opplicction asking Sfor o certificate to comstruct, meintein
wnd operatsy, o8 well s oxercise tho f{ranchise.

"I fovor the last course becuuse I believe it will not work
any herdship on the compeny ond will crecte the lecst confusion.
In the cuse of the County of Mendocino &t lecst, they do not need the
frenchise in order to use the rocds ot the present time, as they now
have o general county fronchisze which runs umtil 196l. No matter how
carefully we worded the order granting the certificate it might soan
vecome & number and title such as "Decision No. 32751, a certificate
of public convenience and necessity to exercise a fraachise in Mendo-
cino County,' and become considered 2 certificate to operate, no matter
how cerefully we pointed out that such was not intended.

"Alternative No. 1 is open to the odjoction that it does not give
the company what it wents or needs, and alternative No. 2, that it is
giving the company something it does not ask for.”

More than & year prior to the date of the memorzandum from

which we have quoted, Commissioner Wakefield, on July 27, 1939, addressed

o memorzndum to the Commission und asked for a determination of several
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questions and issues which to him seemad " controlling in these proceedings.
We quotes

"It is my understending that under the present law, the only
authority remaining in cities and counties pertinent to this discus-
sion is the right to control the use of the streets and highways, and
s far as T krow, none of the ordinances involve purport to grant any
othor authority thon the right to use the sireets and highways. * % *
K o o 4o % o# w T4 mpy bo that operating rights and the right to
oxercizo frenchises to use streets and nighways are so interwoven
that this Commission cannot meke an order certifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should make it clear vwhat
i3 being done, rather than as I think has been the case in the past

"~ of not clearly passing on the gquestion. If operating rights are
involved, perhape it should be auggested t¢ the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fact. Notice of hearing has been published iz these proceedings,
setting forth tho title of thke proceoding and the date of the hearing.
Trere would be ne notice to intorested perties from this form of
notice that operating rights were involved. MNoreover, in my cpinion,
by roading the petition ore could not obtain that information.

"It is, therofore, my suggestion in this connection that the
orders issusd meke it cloar in some appropriate manner that tho
Commission is not passing on oporating rights in theso proceedings,
and s+tating spocifically that only the right to uso the streots
and highways where operctiing righis slroecdy oxist in the utility,
or are horecftor in an appropricte munner acquired, is involved.

I

“The allegations in Application 21008, relating to qualifying
the applicant's First and Refunding Mortgage Bonds os legal invest-
ments for savings benks and trust funds is &s follows:

' # %that the laws of & number of the states of the United
States permit, under definite restriciions, the investment of

savings benks and frugt fund in public wtility seewretacs;

that the laws of the State of New York, a4s un example, pornit
investmonts by pavings banks in the bonds of gas and electric
corporetions, provided, emong other thinge, that "such corpora=
tion shall have all franchisos necossary to oporate in terri-
tory in which ot least sevonty-five {75) por centum of ite

gross income is ecrned, which frenchises shall either be ince-
torminate pormita or agreements with, or subject to the juris-
diction of a pubiic service commission or other duly constituted
regulutory body, or shall extend et least five years beyond the
maturity of such bonds.."' '

"If the purpose iz to comply with & statute which provides 'such
corporntion shell have all franchises necessary to operate, ete.,'
and the franchises merely grinting the right 1o use the streeis

and highways are the types of franchises intended, owr orders grant-
ing o certificate to oxercise the rights and privileges of such
franchisos may improve the P. G. & E. Company's position in this
matter. However, if the position is corroct, that in addition %o
naving such a county {renchise, it is necessary for tho company

+0 have & certificato from tho Commission to opercte (in the absonce
of o conatitutionsl franchise obtuined prior to 1911), thon little
1f anything is sccomplishod in the way of improving the compony's
position in this asttor by an order wuthorizing the uso of the
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"franchise. * % % * * % I think our duty in the matter will be fully
performed if we make it clear what we are deing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted wher only the right to use the sireets and
highweys is involved, I think we should be subject to conmsiderable
criticism.”

We f£ind then this situetion: Tne presiding Commissioner
(Mr. Wakefield), to whom this lurge number of important cases was
assignad, after hearing some of them and after consideration of the
issues involved, reopectedly, over a period of two years or more, prosented
to the Commisaion certain controlling gquestions togother with his recommen-
dations. When Commissioner Wakefisld, in March of this year, left the
Commission, the seventeen (17) applications here under consideratior
remained undecided before the Commission. Decisions were later prepared
snd presented for the Commissioners' signatures. The wndersigned Commis=-
sionors, upon & review of the record, found the conditions as hereirn re-
ferred to. Ve found the basic questions raised and presented by Commissioner
Wakefiold had beon igrored and left undecided, that his recommendations had
besn given no consideration by the mejority and that the decisions presented
to us were ambiguous, contrary to the ovidence and, although presumably
granting what applicant sought %o have granted, made & grant contrary to
applicant's petitions and different snd much wider in scope then spplied for
by the utility company. Ve are, thorefore, unwilling and unable to sign
these decisions.

We asked for further consideration by the Commission of the appli-
cations in the light of the record and the presentations mede by the pre-
siding Comxicsiomer. Before decisions contrary to the record were to be
panded dovm we agked for & re-assigmment of the applications 1o one or more
Commissioners or for a consolidation of 21l seventeen (17) proceedings be~
fore tno Commissiorn ez banc, when the undetermined and controlling questions
might bo gone into and a more completo record established.

Or Mey 22nd, June 2nd and July 2nd, of this yeear, Cormissioner

Sachse addressed momorands to the Commission dealing with +he metters here
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roferred to and making specific requests and recommendations. Commissioner
Havenner verbally made substantially similar rocommenda;ions and requests.
The majority gave no corsideration to our presentations and the issues
raised were not gone into by the Commission.

Of the six Commissioners who during the last two years have had
these seventeen (17) epplicutions before them for decision, we find there-
fore three (the presiding Commissioner in these cuges, Mr. Wakefield, now
resigned, and the two undersigned Commissioners) cpposed to the order in the
prosent majority decisionse

| Upon this record, we think thut proper and lawful procedure re-
quires a reopening and comsolidation of these seventeen (17) epplications
into one proceeding with notice to all parties of the questions &t issue,
with & hooring before the entire Commissiorn and, thereupon, decisions by &n
informed Commission based upon an adequate and complete record.

As to {2): Applicant irn each of the seventeen (17) applications
alleges and insists that it does not ask for and does not need certificates
of public convenience and necessity authorizing the operation of its elec~
tric or gas plants and the furnishing of service to its consumers and rate-
payers. Applicant insists it iz ot present in possession of such rights
(existing certificates and fronchises wre listed in the respective qpplica-
tions) end does not intend to swronder them in exchenge of new cperating

and service certificstes from 4he Commission. 1/

1/ In Applicetion No. 22216 the following sllegotion appeers:

"Applicant and/or its predecessors in interest originally
constructed and subsequenily extended the said slectric system in
the County of Butte and engeged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following general county franchises granted
to applicant's predecessors by the Board of Suporvisors of the
County of Butte, State of Californis, namely:
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All that applicant asks for in every one of these applicaticns

is, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continuod)

Ordinance No.

159

161
Resolution

Resolution
214

242

Adopted

July 7, 1899

August 10, 1899

January 10, 1902

November 15, 1904
¥arch 10, 1905

February 15, 1908

July (S

August 10,

Jeruary 10,

November 15,

March 10,

February 19,

Granting .
Franchise tos

Butte County Electric
Power and Lighting
Company

Yuba Electric Power
Company

Oroville Light and
Power Company

Park Henshew

Ze Wo Suteliffe

. Great Vestern

Power Company

Great Vestern
Power Company

281 June 2, 1913  June 2,

And further:

"In this connection applicant alleges that it now is and for a
numbor of yeers last past hus been in possession and ownership, among
other things, of all necessary rights, permission and suthority to con-
struct extensions of its said electric system into eny and all parts of
the unincorporated territory of said County of Butte, noet presently
served by another olectric public utility, and to furanish and supply
electric energy and service thorein for all lawful uses and purposes.”

2/ In Application 22216 it iz alloged:

"Thot while applicart is in possession and owmership of valid
frenchises of erecting, constructing and maintaining electric lines
in the public highways, streets, roads and places of said County of
Butte, and of using such electric lines for the purpose of tranamite~
ting, conveying, distridbuting and supplying electricity to the public
for light, heat, power und all lawful purposes, it applied for and
obtained the franchise granted Yy caid Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enable applicent
to continue to qualify its First and Refumding Mortgage Bonds as legal
investments for savings banks and trust fundg; * * * * * * and that
the exercise by your applicant of the right, privilege, and franchise
granted by the aforementioned Ordinance No. 349 of the Board of Super~
visors of the County of Butto (which said franchize expires on or about
Februsry 1L, 1988) together with other rights, privileges, and fran-
chicos now pozgsessed and exercised by youwr applicant and those obtained
and hereafter to be obitained, is ecsential t0 enable applicant to s¢
qualify its said bonds."

Similer allegations appezr in the other applications.
-
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The record is conclusive, thoref&re,, on the following pointss

First, applicant insists thet it is now in possession of all nec-
essary operating and service rights and does not desire from this Commission
certificates gronting such rights;

Second, applicant is now in possession of valid county and city
franchises, of various wexpired terms and granting all necessary rights
for the use and occupency of county or city streets, roads, and highways;

Third, tho only apparent recson advanced by applicant for the issuunce
of a certificete limited to road occuwpancy,as heretofore indicated, is
stated by applicart es followss

" % % %+ % 44 applied for and obteined the franchise
gronted by said Ordinance No. 349 of the Board ¢of Supervisors
of the County of Butte primsrily to ensble zpplicant to continue to
qualify its First and Refunding lortgage Bonds as legal invest-
ments for savings banke and trust funds; that tho laws of & number
of the stateos of the United Statec permit, under definite restrice
tions, the iavesiment of savings banks and trust funds in public
utility cecurities; that the laws of the State of New York, &s an
oxample, perz=it investmonts by savings benks in the boads of gus
and electric corporutions provided, smong other things, that
'such corporation shall have all franchises noecessary 1o opercie
in territory irn which at least seventy-five (75) per centum of its
gross income is ecrned, which franchise shall either be indeternmin-
ate permits or agreements with, or subject %0 the jurisdiction of &
public service commission or other duly constituted reguletory body,
or shall extend at leagt five yesars beyond the meturity of such
bonds * #* % 's that the statutes of other stutes, such &s
Ponnsylvanis, Conmnecticut, und Minnesote, contain substerticlly
the sume provigsion 2a that of the low of the State of New York,
above guoted; thet the Massachusetts Buarking Act contains like
provision, oxcepting that o three yeer pericd instesd of a five
your periocd, beyornd the maturity of bonds is spocified; that the
most recent issue of cpplicont'z Firet and Refurding Mortgage
2onds matures in the yeer 19663 thet it is desirable that said
issue of bonds, together with other issues of cpplicent's First
and Refunding Mortgege Bonds previously sold, and those which
may hereafter be sold, should quelify as legel investments for
savings banks and trust funds in &5 many states of the United
States as if poscidle; that by effecting such purpose, the market
for applicent's bonds is definitely brozdened snd applicant is
enabled to dispose of its said bornds at higher prices han would
otherwise be obtainable; in other words, the matter of the legali-
zation of applicant's bonds as savings banks investments has a
definite bearing upon the cosi of money to your applicent; that in
order <o qualify epplicant’'s zaid last mentioned First and Refunding
Yortgage Bords as savings benks investments in the State of New York
and certain other states of the United States, it is essential that
your applicant possess the roquisite franchises and franchise rights
oxtending to the year 1971;"

Similar allegations appear in tho other applications.
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There is nothing in the record, aside from applicant’s
allegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise
torms or conditions. The Commission's staff did not investigate and
report on the facts in these matters nor was zny evidence presented
frodt eny other source. To us it secms that this argument in favor
of tho granting of the particular and limited certificates asked
for must, on close inspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by applicant
in the foregoing quotation, clearly require cperating franchizses
or certificates and not merely franchises authorizing the occupancy

of streets or roads. The New York law, &s cited by applicant, reads

thet "such corporation shell huve all franchices necessary to operate

in territory in which at least seventy-five (75) per centum of its
gross income is eerned *wwiww'  (emphosis supplied)

We conclude, upon the record as it stands, that these applica~-
tions should either be dismissed or reopened and consolidated into one
proceeding so0 that an opporiunity may be given o applicant for sub-
pission of new and additional evidence, und that an independent in-
vestigation be made by our own ctaff on the items in question.

Ag to (3)1 The order in the majority decision No. 34488 reeds,
in part, "IT IS ORDZRED that Pacific Gas and Electric Company be and it
it hereby grented a certificate to exercise the rights and privileges
granted by the County of Butte, oy Ordinance No. 349, adopted January 12,
1938, within suck parts or portions of said County &5 are now served by
it or as hereafter may be served by it through extensions of its existing
systen made in the ordinaery course of business as contempleoted by Section

50(a) of the Public Utilities Act;"
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Similar language is used in the orders pertaining to the other appli-
cations of this series. The importent question, we think, is: does

the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood trat the counties havo no authority over operstion

and service, or ere these Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each =mpplication is to be for a certificete
limited to the spproval of the county frouchise or for the much broader
operating and service certificate. Former Commissioner Wekefield, as

we have said, repeatedly raised the same question in these proceedings.
The majority continues in its refusal to meot and decide thai dasic issue.
They prefer the cobiguous language of thuir order. They are satisfied
40 loave to the utility tho intorpretation of whether the order means

the ore thing or the other.

We are told that this Commicsion's orders must be strictly con-

strued and that the order here mcde does not specifically grant cperating

and service rights. This might clso be irferred from the language in the
mejority opinion reeding as followe {(Decision No. 34488, poeges 4 and 5):

"However, it is furtier deciored in paragraph (b) of
Section 50 that no utility chell 'oxorcise any right or privilege
under any frinchise' obtuined &ftur larch 23, 1912, ‘without
first having obtained from the Comuission & certificate thet
public convonienco tnd necossity require the exercise of such
right and privilege.' No oxomption Irom this requirenent is
given to ooy utility. Zach must opply to the Commission for &
cortificate to exerciss esch new franchise obtained, whother or not
the rights elready secured to it may Dde equally extensive with
the rights and privileges expreczsed in the new frunchise grunt.”

And further, (poges 5 and 6 of the szme decision):

"Bech of these certificates is curefully phrased to sy that pub-
1ie convenience ond necessity require no more then that applicart be
permitted o exercise tie newly cequired franchise to the extent of
facilitios oxisting today and as berecfter sxptnded in the ordinary
course of business to contiguous croze. It follows, thereforo, that
the certificcte here giver is not one particle brouder than the
epplicent mey rightfully demend by viriue of the provisions con-
spined in Section 50 of the Public Utilities Act.”
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But, in its order in decision No.-34488,. in. condition No. 2,

the mejority stipulates

*2. That, except upon Jurther certificate of this‘cbmmission
first obtained, Applicant shall not exercise such franchise for the
purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;"

This exception, it will be noted, refers to the oxercise of
such frenchise "for the purpose of supplying eloctricityi“ We think
that this language may cortalrly de construed as permitting the supply-
ing of electricity outside of the restricted area.

The majority opinion rresents tihe matier as one of simple

principle and procedure and as well settled by uniform Commission practice

and & long line of decisions by tiis Commission. 3/

3/ The mejority opinion in Decis4on No. 34488 reads, in part, as follows:

"To us, it would appowr almost self-evident that the requested
authorization should be granted. Yet, in a former proceeding, in-
voling a. similar franchise issued to the said utility by the County
of Mondocine, & dissent wis voiced to our Decision No. 33946 rendered
theroin. And we might as well frankly acknowledge & present diver=-
gence of opinion &mong the mombers of the Commission. Fourteen like
applications, which have topn under considoretion for some time, are
being decided concurrently with <his application. In view of the cir-
cumstances indicated, we feel impolled to incorporate within the
decicion of one of such proceedings & clear statement of the reasons
prompting our action with respect to the entire series.

"This Commission hus 2. vy times considered utility applica-
tions arising under Section £0 of the Public Utilities Act, and has
80 consistently followed ilre principies and procedure originally
enwacisted, that there would seem to be litile if any occasion for
an oxtended re-statement trereof in this instance.

"Franchises issued to electric and gas utilities by county
asuthorities are granted in accordcnce with the powers given them by
law, powers which the countles pocsessed long before March 23, 1912y
the effective date of the Fublic Utilities Act as first enacted, and
powers which were expressly regserved to them thereafter. Paragraph
(e) of Section 50 explicitlw so declarss. So the Commission may
neither approve nor disappreove the action taken by the fourteen
counties which have issued new f{ranchises to the epplicant herein.
However, because it i5 provided in paragreph (b) of the same section
that & utility shell obtair from the Commission & certificate of pub-
lic convenionce and necessity for the exercise of each franchise
obtained, the question has Wee¢n raised whether the Commission prop-
erly exercises the authority thus committed to it.

"We are convinced that there hus been neither misconstruction of
these provisions of the Act mor any abuse of the authority theredy
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A careful reeding of these quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has fziled to understand, and to meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applicetions. It is erroneous to characterize the present applications

3/ (continued)

"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and zpplication of those provisions
over all the years.

"The rights vested in public utilities in existence on March
23, 1912, are quite cloarly oxpressed in tho comstitutional and
statutory chenges of that time. And those must be road in the.
light of contemporary judicicl decisions. Of the many proceedings
first coming before tho Commission, arising under the sevoral sub~
divisions of Soction 50, those involving the oxtent of the rights
secured to utilities exicting on that dete predominuted. There were
pany others involving the proposed entrence of & new operzator into
the utility fiold. Those of tho first group predominated because
the Commission wus then cclled upon %o determine whether esch exist-
ing or conteomplatud utility entorprise hud in fact qualified Ltsolf
s of that dute for the protection which the law expressly gave to
those which hed met the required specifications. The prescribed con-
ditions were thit the utility system Ve either azctually constructed
or o construction progrem wndertcken in good faith by virtue of &
frenchise proviously obtainod. The protection zccorded to & utility
wvhich could thus qualify iz clearly onocugh expressed in Section 50
itself. It is the right to continue in business and t6 expurnd thit
wusiness to the extent set forth in subdivision (&), namely, to expend
its utility facilities into srezs contiguous to thet already served,
provided only that such expunsion be made in the ordinary course of
business and not result in the invision of & field occupied by another
utility of like character. That wos a right secured to the utility
without limit os to time, nd without obligation to secwre cny further
grant of cuthority from the stite, except that cities cnd counties
night continue to0 exercise their power to excct frinchises for the
occupancy of <their streets snd Righwoys. * * % % % % & & & % % &% »

"ALll of the county franchises which are now before the Commis-
sion for consideration must be cecepted os lawfully granted. It
must be acknowledged =lso that in all these countioes the applicant
has, by itself or ite predecessors, perfected its right to engage
in the electric utility business. Some of such rights were per-
focted by operations begun before 1512, und some by certificates
therecfter issued by the Commission itself. True, there nmay not
now bYe distridbution facilitles existing throughout vach county.

But tho Commission is not iscuing 3 certificate to the effect that
public convenience and necessity regquire the extension of appli-
cant’s facilities and service trrouginout the eriire county. Nor
did it do s0 in the Mendocino decision. Each of these certificates
ig carefully phrased to say that public convenience and necessity
roquire no more than ‘that epplicant be permitted 40 exercise the
newly acquired franchise to the extent of facilities existing today
and as hereafter expanded in the ordinary cowse of business ‘to con-
tiguous ereas. It follows, therefore, that the certificato here
giver is not one perticle broader than the applicant mey rightfully
demand by virtue of the provisions contained in Section 50 of the
Public Utilities Act.
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as similar to or indistinguishable from the maay Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
and decisions of this character, we have been unsble to find any,

apart from this recent series of epplications by this applicant,

wherein the specification oppesrs that operating and service rights

and privileges ere not needed end apparently not wanted. In all of

the cpplicutions we have found the applicunts huve beon concerned not
merely with o certificate by this Commission epproving limited county

or ¢ity fronchise grants. On the contrary, such Spplicants havs been
concorned with the securing of 2 grant of oporating and service rights
out of the exclusive authority of this Commisaion. And this, we are
satisfied, is not & theorsticel or meaningless differentiction or dis-
tinction. It is, we think, one of the comtrolling matters in such cases.
The rofusel of the mejority to recognize this ossenticl difference must,
of necessity, result in erroneous and unlewful decisions.

The majority epperently doss not question the correctness of
the sllegation that applicant is in present possession of all necossary
opersting and service rights "without limit as to time end without obliga-
tion to secure cny further gront of suthority from the state, except that
cities cnd counties might continue to exercise their power %o exact fran~
chises for the occuptncy of their streets end highways."™  The mejority
seys: "It must be ncknowledged clse thet in all these counties the ap-
plicant hes, by itgelf or its predecessors, perfected its right to engege

in the electric utility business.”

3/ (continued)

"It cconot justly be held, therefore,that in such cpplicetions
as this the Commission improperly grents ¢ blanket certificate
covering on ertire county, &nd thut no factunld basis exists for the
finding mede that public cornvenience znd necesaity so require. This
phrose hos no precise mecning, but must be viewed in the light of
its statutery setting. The Commission mxkes its finding of public
convenience tnd necessity beczuse this is the requisite finding
imposed by the stetute in 2ll such ccses. The mere foet that such
finding is mede does not connote ThGt Some generous discretionery
grant hes been conferred upon the utility. The applicunt utility
has been given no more then the Low contemplates thet it receive.
In ouwr opinion, on the basis of the record in these sppliceations,
we have no legnl right to do otherwise.”
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We think this is taking altogether too much for granted. The

record, beyond spplicant's ellegations, by no meany substaniiates these

assumptions. The so-called conmstitutionel grants referred to by'the ma-

jority have not been proven 2o sweeping an& 2ll emtracing &s to relieve
a utility from all "obligation to socure cny further grant or authority
from the state."” In several of this series of applications by this
epplicant, testimony wes given that there is some question &s t¢ what
the comstitutionsl frenchise reslly covers and that, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and wnsound &re the
majority pronouncements thot "tho certificate hero given is not one
particle brosder than the spplicent mey rightfully demand” cnd thet "The
gpplicent utility has been given no more then the lew contemplates thot
it roceive.”

Ve cgree that & county Ar & city, within the limits of thelr
authority, may grant or refuse to gront wtility franchises. Ve deny
that this Commission, when such & city or coumty fronchise is grented,
theroupon hes no choice dbut to cpprove in toto. The state's political
gubdivision, county or city, mty exercise its limited powers witnin the
lew governing its authority. This Commission, &cting within its powers,
mey gront or withhold certificctes of public convonience end necessity
end may otiach to them ite own terms tnd comditions oo to tviwme, terri-
toriel extont and other metters os the public interest may dictato und
the rocord substantiate.

As to (4): According to the record, there are now outstanding
end in effect numerocus county and city franchiies with vericus terms and
conditions granted partly prior to and partly subsequent to the enaciment
of the Public¢ Utilities Act. There are also outstending many orders of
this Commission granting certificates of public convenience and necessity

either corresponding to or supplementing city end county franchises.
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Such franchises are ugually, though not always, fixed term grants, while
this Commission's operating und service certificates usually are indeterm-
inate as to time. Prior to the enactment of the Public Utilities Act,
county and ¢ity frenchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters and placed such auth-
ority in this Commission. Irn some instances the granting of new county
and city franchices is made conditiored upon the cencellation or surrender

of prior franchices; in other cases there is no such condition. We think

@ consictent end non~diseriminatory policy end prectice should be edepted

by this Commisaion in the granting of its certificaten. New certificates

of public convenience and necessity should be granted on condition that

(a) prior and conflicting certificates ve surrendered
and cancelled;

() certificutes granted by this Commission should,
except in exiraordincry cagses, be indeterminanie
in duration and rot for fixed ternms;

the Commission zhould not indirectly, or by implicae-
tion, approve or ratify or make lawful any condition
in any ¢ity or county franchise when it appears that
the imposition of =uck cordition is unlawful and be-
yond the umuthority of such city or county. 4/

4/ In Applicetion No. 22216 the franchise granted by the Supervisers of
Butte County (Ordinence 349) conteins the following clauses:

"Section 1. The right, privilege and franchise of erecting,
constructing ard meinteining electric lines consisting of poles
or otker suitable structures and wires, crossarms and other ap=-
pliances installed therecn, including wires for the private
telephono and telegroph purposes of the grantee, in 30 meny and
in such perts of the public kighweys, strects, rowds and places
of seid County of Butte as the gruntee of said right, priviloge
arnd fronchisse muy froz time to time elect to use for the purposes
hereincfter specified, and of ueing such slectric lines for the
purpese of transamitting, conveying, distributing cnd supplying
electricity to the public for light, heat, power snd cll Juwful

oSes, aro heredy grented, by said County of Butte, to Pacific
Gas and Electric Company, its suctezsors and &SsigndeTeececececce

"Section §. The seid right, privilege txd freanchize are granted
under cnd pwrsucnt to the provicions of the laws of the Strte of
Celiforric which relates to the grinting of rights, privileges nd
franchices by counties." (Zmphacis owrs). We think the county hes
no suthority to grant the operuting und use rights and privileges re-
ferred t0 in the emphuaized portiorn of Section 1, znd we believe that
provision of the fraonchize to be unlawful. The utility mey orgue, how-
ever, thtt the irplied acceptonce and approval by the Commission in its
decision and order of the ontire coumty franchise, including the unlow-
ful portion, constitutos o zrenting of an opercting and service
certificute.
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As to (5): Applicant in these proceedings, we have shown,

asks for orders from this Commission granting "a certificate declering
that the present and future public convenience end necessity require, and
will require, the exercise by it of the right, privilege end franchise
gronted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, Stato of Californis, all as provided for in Section 50(b) of
the Public Utilities Act.of tho State of California” and is on record
stating it does not ask for nor desire an operating or service certificate.
The majority hes issued certificates that may be construed as granting
rights ond privileges much greater than asked for, the difference being
botwoen, in the one cese, the right and privilege to occupy city and
county streets and roads, &nd the right and privilege, in the cthor case,
to carry on the operation of electric or gas utilities for the production,
trensmission, distribution and sale to the public of gas or electricity for
1ight, heat, power and other purposes and the carrying on of & complete
electric or gas wtility business. Notwithstending the essential and
for recching difference between the two kinds of rights end privileges, the
mojority does not see fit in the cuses here considered, cnd in similer cages
affecting other utilities, to mike clear what kind of z certificate is being
gronted and cpporently does not wish to eliminate & deliberate anmbiguity in
orders of this mature. Such ambiguity, we &re convinced, cannot be justie
fied in view of the language of Section 50 of the Public Utilitles Act and
obviously is ageinst the public interest. The majority has edvanced no
roasor why the important issues roised in these procesdings should not be
considered on their merits and determined on an cdequate record.

Concluding we desire to express owr conviction that the pro-
vicions of the Public Utilities Act dezling with certificates of public

convenience and necesgity constitute part of the very foundetion of




public utility regulation. They were so considered when the public
utility law was eaacted and during the early years of the Commisasion's

activity. We think they should not be taken s & patter of routine at

the present time.
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Two of our associates are filing this day (Octover 21,
194LL1) the foregoing statement purporting to be in support of thelr
dissent formally noted to the Commission's Declsion No. 34488
issued on August 12, 1941,.granting Pacific Gas and Electric Com—
pany & certificate to exercise an electric franchise obtained
from Butte County, &s well as sixteen other decisions of a similar
nature issued on tkhe same date.

Those decisions, of course, have long since become
£inel, and we would not now have occasion to make any comment
upon the statement being filed by our associetes were it not for
the very decided misstatement of fact which they meke in support
of their contentions. Our Decision No. 34488 in the Butte County
matter speaks for itself end zeeds no further defense upon our
part. 3But, when the &issenters now state that the majority of
the Commission have for more than two yeers refused the repeated

requests of former Commissioner Wakefield for a proper consldera-
tion and determinatior of the issucs involved, implying that such
former Commissioner hed recomsended the deniel or some other dis-

position of all such applicaticns, it becomes incumbent upon us
to point out the utter falsity of thal statenment.

Tre fact 1s that during the term of IMr. akefield upon
this Commission he joinad in more than one hundred decisions
greating this utility certificates o exercise city and county
franchise rights, necarly all of which wsre decisions prepared
under his supervision. WNinetecn of these wers certiricates auther-
{zing the exercise of county fvanchises. Never, except in one
instence, 4id the Commission dlsagree with his recommendation in

any county franchise declsion he prepered, ané that was his pro-

posed revised amended opinion and order in respect to Application

No. 217LL involving the Mendocino County franchise, and this
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proposcd amonded opinion and order was not subnitted by hinm for
final consideration by the Commission until the middle of
Jenuary, 1941. And his recommendation in this instance, in wkich
the majority of the Commissioners did not join, was not that a
certificate be doenled the applicant utility dbut that the certifi-
cate first issucd as preparcd by him be reaffirmed with only
slight modification. At no timo during his torm of office did

he present any proposal for the disposition in one way or another
of any of theo epplications herein involved, although all had

been assignod to him and meny of them had been ready for decision
for more than two years. The implication made by the two dis-
senters that the Commission felled to give full consideration

gnd thorough discussion on the issues involved in a multitude

of llke frenchise metters coming beforc it, during the past two
yeers or at any time, is simply untruo.. The references nade by
the twe dissenters to certealn memoranda seemingly provered by

the former Commissioner cld thom little in their contention

when those statements aro viewed in the light of what the record
shows to have been that Commission:r's real ection. And such
private memorenda are not, of coursc, part of the record in any

of thcse proceedings.
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The mejority namberc of the Cormdssion have wnde the allezatdon
that the statements conmbiined in ouwr cisseuting opinion concerning the atti-
tude of former Commissioner wWaliefielc voward tre issuance of certilicates

in the Pacific Gas and Electric Company Sranchise cases are false. This

charge of falschood is apparently based upon a teclmiezl contention that

the various memoranda properec by‘r ormer Commlssioner Waelkelield, and re-
ferred to in our discenting onindion, are not properlr & part of the Com-
wission's official record in these proceccings.
The guestion of veracity is net at Issuwe. It ds a fact that all
£ the nemoranda quoted in our dissent were adritiedly writien by Commissioner

+

eficld an tted by iim in some instences for the considerztion of the

| in others Tor the consijeration of the Cemmission's
Lezal «nd taeimical staf{ls, who are the expert advisers of the Comuissioners
in all such mattors. The mere fact tihnt the majority members of the Commission
did not see £it to allow all of these memoranda to be included in the orifieinl

~

{iles of these procccdings cimply streagtiiens owr welief thot
have failed to give propver consicderction to the inportant uuestions ralsed
by Com.dssioner Wakefield‘and O ous,

It is our earnest beliel tinct the percistent refusal of the majority
to permit their. decisiens to <eal with the all importont question whether
operating rights are or are not conferred by the certificates of public con-
venicnee and necessity granted 4o the Pacific Gas and Electric Compury in=-
evitably tends to nmullifly the sopirit and the datent of the Puvlic Utilities
Acl.

In 4he record and in remeated conferences with the Commission
“he attorneys for ihe Pacific Cis and Zlectric Company sove asserved that
the company does not deci i cases any srent of operae-

tins risate from this Comrdszion. Recently one ol the attorneys for the

company, in a hearin; helore the Conmiscion, stated Lt as ads opinion that
his company did not need _nj certificates to operzte in the cities ond
counties involved. This question, he added, could only be determined finally

by the courts.




ee profoundly ith thisinterpretation of tiwe Public
Utilities Act by the cttorney for the company, and with ihe acauwlescence
of the majority members of the Commission in this contention, and we
earnestly hope that an eurly determinction by the cowrts of this import.nt

issuc may be had.
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