Decislon No.

BEFCRE THE RATLROAD COMMISSION OF THE STATE OF CALIFORNIA

“EGma

Application No. 227.

In the matter of the epplication of
DACIFIC CAS AND ELECTIRIC COMPANY, a

corporation, ot &n ordey of the M1l

road Commission of the State of Cali-
Tornia, granting to applicant &

certificate of public convenience and
necesnity, to oxorciss the right,
privilege and franchise granted to °

applicant by Ordinance Fo. 107 of the

Board of Supervisors of the County of
Sutter, State of Californie.
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R. W. Duval, Attornmey, for Applicant.
BY TEE COMMISSION:

OPINION
Pacific Ges and Electric Company has applied for authority under
Secticn S50(b) of the Public Utilities Act to exercise rights and privileges
pertaining to gas service expressed in a franchise granted it by the County of

Sutter.

This franchise 1o for a term of fifty (50) years and provides that

during said term the grantee shall pay to the County of Sutter two pex cent
(2%) of its gross receipts arising from the use, operation, or posaession
thereof.

A hearing in this matter was held and from the testimony received it
appears that Applicant or its predeccssors for many years have rendereod gas
service and that it is the only distridutor of gas witkin the county.

The application and the evidence introduced by Applicant indlcate
that, while possessing valid franchise rights under which to continue this
service, it had cbtained the present franchise primarily for the purpose of
extending 1ts franchise righta for a2 period commensurate with the life of its

mortgage dbondo.
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Applicant a.;.so has stipulated that it will never claim before this
Commission, or any court, or other pudlic body, a value for said franchise in
excess of the actual cost therecof, which cost, exclusive of the fee of fifty
dollars ($50) paid this Commission at the time of filing this application,
consists of twenty-five dollars ($25) paid the county for the franchise and
one hundred sixty-five dollers and eighty-eight cents ($165.88) paid for
publication. ’

The Commission 18 of the opinion that the requested authority should

’

be granted,

A public hearing baving deen had upon the above-entitled application

of Pacific Ges and Electric Company, and the matter considered, an&

It appearing and being found as & fact that public convenience and
necessity so require, it is ordered that Pacific Ges and Electric Company be
and it {8 hereby granted a certificate to exerciee the rights and privileges
granted by the County of Sutter, by Ordinance No. 107, adopted February 21,
1939, within such parts or portions of said county as are now served by it or
as hereafter may be served by it through extensions of its existing system
made 1a the ordinary course of dusiness as contemplated by Section 50(a) of
the Public Utilities Act, provided, further, that this certificate shall be |
subject to the following conditions:

1. That extensions of Applicant's gas distribution lines in eald
County of Sutter may be made only in accordance with such applicable rule or
rules as may be prescribed or approved dy the Commission and in effect at the
time covering such extensions, or in accordance with any general or special
authority granted by the Commission;

2. That the Coxmission may hereafter, by appropriate proceeding and
order, limit the avuthority herein granted to Applicant as to any territory

vithin said county not then being aerved dy it; and
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3. That no claim of valuo for such franchise or the authority
herein granted in excess of the actual cost thereof shall ever bo made by
grantee, 1ts successors, or assigns, before this Commisslion Or before any
court or other pudblic body.

The effective date of this Order shall de the twentleth day from

and after the date hereof.

Dated at S?u.. !M.@ , California,

of__&ﬁcg?‘ » 19%1.

Commissioners

COmD 1S5 nnapy




DISSENTING OPINION

We dissent from the mejority decisions in the following seventeen
(17) Section 50 certificate applications, all filed by Pacific Gas and

Electric Compeny, viz:

Decision No. Application No.

34488 22216  (electric service in Butte County),

34456 22217 (ges service in Butte County),

24495 22218 (electric service in Plumas County),

34497 22379 (olectric service in Yolo County),

34498 22440 (eloctric service in Napa County),

34499 22458 (electric service in Sutter County),

34503 22642 (electric service in Fresno County),

34502 22712 (gas service in Sutter County),

34501 22726 {electric service in Merced County),

34504 22733 (eloctric service in Santa Barbars County),
34500 22751 {electric service in lMadera County),

34489 23083 (eloctric service in Kings County),

34490 23142 (electric service in Tehema County),

3449), 23154 (electric service in Xera County),

34492 23155 (gas service in Korn Couwnty),

34493 23435 (eloctric service in San Luis Obispo County),
34494 23442 (eloctric service in Mariposa County).

Although the facts, circumstances and issues are not in all
respocts similar in each of these sevonteen (17) proceedings, the majority
decisions make no distinctions and the same form of order appecrs in each
case. We may, therefore, summerize our dissent and apply it to each of the
seventeen decisions.

The decisions, we think, are erroneous znd should be amended in
the following perticulars:

(1) The majority hes failed to give comsideration to the con-

trolling issues in thegse cases and has refused the repeated

roquests of the presiding Commissionmer (now resigned) and of

the undersigned Commissioners for proper comsideration and
detormination of such issues, und tho Commission hes failed
to exercise its muthority lawfully eand properly and hts made

its docisions contrary 1o the record in these proceedirgs.
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(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base f{indings that certificates of
public convenience ainecessity should be granted.and it is apparent
that the record in each of the seventeen (17) applications is insuf-
ficient and iradequate in this rogpoct.
(3) The orders granting cortificutes of public convenience end
necessity are ambiguous und uncertein in languago and effect and
fail to meke definite whether opercting und service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county franchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.
(&) The Commission, while granting new certificates, has failed to
cancel and anmul existing prior certificates, with the result that
there will be outstanding, und upparently simultaneously in effect,
cumerous certificates and grants conflicting in terms and conditions
and overlapping in space and time.
(5) Tae granting of certificates of public convenience and neces-
sity, which may be construed as conveying cperating and service rights
and privileges in any of these ceventeen (17) proceedings, is comtrery
to applicant's pruyers and results in the Commission's making of grants
to applicunt, Pacific Gus and Electric Compeny, which that utility
company has not asked for and specificelly etates it does not need.
A substentiation of the five items summarized tbove iz necessary.
Ag to (1): ALl of these applications were assigned by the Commis-
sion to Commissioner Wakefield for hearing and either heard by him or refered
to examiners of the Commission for the teking of testimony. In addition to
the seventeen (17) applications referred to sbove, Commissioner Wekefield
alzo hed nsgigned to him other similer applications mede by the same appli-

cant, including Application No. 21744 for an electric certificate in Men-

decino Countyge) A pore voluminous rocord was mude in the latter proceeding

(2) Decision No. 33946, decided February 25th, 194l.
2=
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than in any of the other similer applicutions. That record leaves no
doubt of Cormissioner Wekefield's ccreful consideration of all issues,
facts and testimony in that case nor of the complete presentation of his
findings and conclusions to the Commission. In the memorandum by him
doted November 13, 1940, addrecsed to the attorney of the Commigssion he
3aid, in parts
roa s *.it seems t0 me that one of three alternatives is
open to uss

"l. To grent 2 certificate finding that public convenience
and necessity require that applicant exercise the frinchise grented,
but pointing out thut this fronchise has no logal effect, otherwise
than authorizing it t¢ use the streets, and that other authority is
necessary to permit it to operate.

2. To treat the application as an application for certificate
40 exercise the franchise and nlso to construct, maintaln and oper-
ate, in which evert the order could be in substantially the same
form ns the pregent form. I think, however, if we adept this alterna-
tive, we should point out what we are doing and that we are in effect
granting & certificate under both Sections 50(a) and 50(b) .

"3. To deny the spplications on the ground that by their terms
they seek an cpplication under 50(®); thot the principel evidence
produced in support thereof wms the need to comply with the ezstern
statutes regulsting the investments of savings banks, etc., and thet
gince the franchise and certificate would not meet the requirements
of those statutes thet no cuse hos been mede for the issuance of the
cortificate. Inm this case the donizl should be without prejudice and
porhcps ¢ suggestion mede to the compauny that they should file an
cmended cpplication asking for ¢ certificute to comstruct, maintain
end opertte, o5 well os exercise the franchise.

"I fovor the lost course becuuse I believe it will not work
any herdship on the comptny and will crezte the lezst confusion.
In the case of the County of Mendocino ot lecst, they do not need the
frencirise in order to use the roods ot the present time, as they now
heve & genercl county fronchise which runs until 196l. No matter how
carefully we worded the crder graating tho certificate it might soan
become o number and title such as ‘Decision No. 32751, a certificate
of public convenience and necessity o exorcise a franchise in Mendo-
cino County," and bocome considered o cortificate to operate, no matier
how carefully we pointed out thet such wes not intended.

"Alternative No. 1 i3 open to the objection that it does not give
the company what it wenis or needs, and zlternative No. 2, that it is
giving the company scmothing it does not esk for."

More than o year prior to the dato of the memorandum from

which we heve quoted, Commissioner Wakefield, on July 27, 1939, addressed

a memorendum to the Commission und asked for a determination of several
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questions and issues which to him seemed * controlling in these proceedings.

We quote:

"It is my understending that under the present law, the only
authority remaining in ¢ities ond counties pertinent to this discus-
sion is the right to control the use of the streets and highways, and
30 for as I know, none of the ordinances invelve pwrport to grant any
other authority than the right to use the stroots and highwayg. #* * *
wode e de oo * o+ T4 omay bo that operating rights and the right to
exercise franchises to use streets and highways are so interwoven
thet this Commission cannot meke an order cortifying franchise righis
without, in effect, certifying o¢perating rights, but if this is true,
of which I a= not yet convinced, the orders should meko it clear vhat
iz being done, rather thar ay I think has been the ¢ace in the past
of not ¢learly pacszing on the question. If operating rights zre
involved, perhaps it should be suggested to the utility that the title
and prayer of its potitions be so worded as to cloarly indicate this
fact. Notice of hearing has beeén published in these proceedings,
getting forthk tho title of the proceoding and the date of tho hearing.
There would bo no notice to intorostod parties from this form of
notice that cperating rights were involved. loreover, in my opinion,
by reading the petition one could not obtain that information.

"It ig, therofore, my suggestion in this comnection that the
orderc iszsusd meke it cloar in some appropriate manmner that tho
Commission is not pessing on oporuting rights in these proceedings,
and stating spoecifically thut only the right to us¢ the stroets
and highways where operating rights alresdy oxist in the utility,
or are noreaftor in an appropricte panner acquired, is involved.

II

"The allegations in Applicution 21008, relating 4o qualifying
the spplicant’s First and Refunding Mortgege Bonds as legal invest-
ments for savings banks and trust funds is s followss

te % %thst the laws of a number of the states of the United
States permit, under definite restrictions, the investment of
savings benks and trugt fundsin public utility securities;

thet the laws of the Stute of New York, as un example, permit
invostments by savings banks in the bonds of ges and electric
corporations, provided, umong other things, that "such corpora-
tion shall heve all franchises necessary to operate in terri-
tory in which ot least seveniy-fivo (75) per centum of its
gross income is eermed, whick franchises shall either be inde-
tormincte pormits or agreements with, or subject to the juris-
diction of a public service commission or other duly constituted
regulatory body, or shall extend at leust five years beyond the
maturity of such bonds.™

"If tho purpose is to comply with & statuie wkich provides 'such
corporation shell huve all franchises zecessary 0 operate, etc.,'
and the franchises merely grunting the right to use the streets

and highways &re the types of franchises intended, our orders grant-
ing a certificste to oxercise the rights and privileges of such -
franchises may improve the P. G. & E. Company's position in this
mattor. However, if the position is corroct, that in addition to
heving such & county franchise, it is necessary for tho company

$0 have o certificato froz tho Commiccion to opercte (im the absonce
of o constitutional -fronchise obtuined prior to 1911), thon little
if anything is sccomplisked in the vay of improving the company’s
position in this matter by an order suthorizing the use of the

—bm




o0 o

Pfranchise. ¥ * * * # % I think our duty in the matter will be fully
performed if we meke it clear what we are doing. On the cther hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted whon only the right %o use the sireets and
nighweys is involved, I think we should be subject to considerable
eriticism.”

We f£ind then this situationt Tne presiding Commissioner
(Mr. Wekefiold), to whon this large number of important cases wes
assigned, after hearing scme of them and after consideration of the
issues involved, ropeatedly, over & period of two years or more, prosented
to the Commission certain controlling questions togother with his rocommen-
dations. When Commissioner Wakefield, in March of this year, left the
Commission, the soventeen (17) spplications here under cornsideration
remained undacided before the Commissior. Decisions were later prepared

and presented for the Commissioners’ cignatures. The undereigned Commis-

sioners, upon & review of the record, found the conditions as herein re-

rorrod to. Te found the basic questioms raised and presented by Compissioner
Wakefield had been ignored and left undeciled, that his recommendations had
been given no consideration by the majority and that the decisions pregonted
4o us were ambiguous, contrary to the evidence and, although presunably
granting what applicant sought to have grented, made a grant contrary to
applicant's petitions and different snd much wider in scope 4¢nan applied for
by the utility company. Ve are, ikerefore, unwilling and unable to sign
these decisions.

We asked for further consideration by the Commission of the appli—
cations in the light of the record and the presentstions umade by the pre~
siding Commissioner. Before decisions contrary to the record were to be
handed down we asked for a re-assignment of the epplications to one or more
Commissioners or for a consclidation of =ll seventeen (17) proceedings be-
fore the Commission ez bane, when the undetermined and controlling questions
sight be gone into and a more complete record established.

On Mey 22nd, June 2nd and July 2nd, of this year, Commissioner

Sachse addressed memorcnda to the Cozmirission decling with the matters here
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referred to and making specific requests and recommendations. Coomissioner
Havenner verbally made substantially similar recommendations and requests.
The majority gave no comsideration to our presentations end the issues
raigsed were not gone into by the Commission.

0f the six Commissioners who during the last twe years have had
these seventeen (17) applications bYefore them for decision, we find there-
foro three (the presiding Commissioner in these casos, lr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
present majority decisionse.

Upon this record,.we think thet proper znd lawful procedure re-
quires & reopening and consolidation of these seventeen (17) spplications
into one proceoding with notice to all parties of the questions ait issue,
with & hearing Yefore the e;tire Cormission and, thereupon, decisions by an
informed Commission based upon an adequate and complete record.

As to (2):  Applicant in each of the seventeen (17) applications
alloges and insists that it does not ask for and does not need certificates
of public convenience and necessity authorizing the cperation of its elec-
tric or gas plents and the furnishing of service to its conswmers and rate-
payers. Applicont insists it iz tt prosont in possession of such rights
(existing certificates and fronckiges ure lListed in the respective applica-
tions) end does not intend t¢o swrrender them in exchange of new operating

and service certificctes from tho Comoission. 1/

1/ In Applicotion No. 22216 the following sllegation appecrs:

"Applicant and/or its predecessors in interest originally
constructed and subsequently extended the said electric systen in
the County of Butte and engaged in and conducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following goneral county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butie, State of Californias, namely:




-

All that applicant asks for in every onme of these applications
is, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties.. 2/

1/ (continued)

Granting
Ordinence No. Adopted Expiring Franchise tos

159 July 7, 1899  July 7, 1949 Butte County Electric
Power and Lighting
Company

161 August 10, 1899 August 10, 1949 Yuba Electric Power
Company

Rosolution January 10, 1902 Januwsry 10, 1952 Oroville Light and
Power Company

Resolution Nevezber 15, 1904 Novenmber 15, 1954 Park Heashaw
214 Mareh 10, 1905 March 10, 1955 Z. W. Sutcliffe

242 Fobruary 15, 1908 February 15, 1958 GCreat Western
Power Compaxny

281 June 2, 1913  June 2, 1963 Great Western
Power Company

And furthers

"In this connection applicant alleges that it now is and for a
number ¢f years last past has been in possessiorn and ownership, among
other things, of all necessary rights, pernission and szutherity to con-
struct extensions of its said electric system inte eny and all parts of
the unincorporated territory of said County of Butte, not presently
served by another olectiric pudblic utility, and to furnish and supply
olectric energy and service therein for all lawful ugses and purposes.”

2/ In Application 22216 it iz alleged:

"Thet while applicant is in possession end cwmership of valid
frenchises of erecting, comstructing and maintaining electric lines
in the public highways, streetc, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, distributing and supplying electricity to the public
for light, heat, power und all lawful purposes, it applied for and
obtained the fronchise granted by said Ordinence No. 349 of the Board
of Supervicors of ke County of Butte primarily to ensdle spplicent
1o continue to qualify its First and Refumding Mortgage Bonds as legal
investments for savings barks arnd trust lunds; * * * * * # and that
tne exercise oy yowr sapplicent of the right, privilege, and franchise
grarted by the aforementioned Ordinance No. 349 of the Board of Super-
visors of the County of Butte (which said fraachize expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chises now possessed exnd exercised by your applicant and those obtained
and hersaftor to e obitained, is essontial to enable applicant to s¢
qualify ite seid bonds."

Similar allegations appesr in the other applications.
7w
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The record is conclusive, thersfare, on the following pointss

First, applicant insists that it is now in possession of all nee-
essary operating and service rights and does not decire from this Commission
certificates granting suck rights;

Secord, applicent is now in possession of valid county and city
franchises, of various unexpired terms and granting all necesaary rights
for the uss and occupancy of county or city streeis, roads, and highways;

Third, the only apparent recson advanced by epplicent for the issuence
of a certificate limited to road occupancy,as heretofore indicated, is
stated by applicart as follows:

"% % % > % it applied for and obtained the franchise
grented by sa2id Ordinance Neo. 349 of the Board of Supervisors
of the County of Butte primarily t¢ enable cpplicant to comtinue to
qualify its First and Refunding Mortgege Berds s legal invest-
zents for savings banks and trust funds; that the laws of & number
of the ctatos of the United States permit, urder definite restric-
tions, the invesiment of sovings banks and trust funds in pubdlic
utility securities; that the laws of the State of New York, &s an
exomple, permit invesiments by scvings benks in the bonds of gos
and electric corporutions provided, among other things, that
'such corporation shall heve cll frunchisas necessary to operate
in territory in which at lecct geventy=five (75) per centum of its
gross income it strned, which fronchise sholl either be indetermin-
ate permits or agroements with, or subject 4o the jurisdiction of ¢
public service coemmission or other duly constituted regulatory bedy,
or shell extend at least five yewrs beyond the maturity of such
bonds * * * ': that the statutes of other stutes, suck as
Pennsylvenie, Connecticut, and Mirnesotz, contain substanticlly
the same provision as thet of the law of the Situte of New York,
above quoted; that the Masscchusetts Banking Act contains like
provision, oxcepting thet 2 three yoer poried instend of a five
yeor period, beyond the moturity of bonds is spocified; that the
most recent issue of &pplicent's First and Refunding dorigage
Bondsc matures in the yecr 1966; thet it is desirabdle that said
igsue of bonds, togother with other issues of spplicent's First
and Refunding Mortgoge Bonds prewviously sold, and those which
may hereafter be sold, should quelify as legal investmentis for
savings banks end trust funds in as many states of the United
States as 4g pozsidle; thet by effecting such purpose, the market
for applicant's bonds is definitely broudened cnd applicant is
enabled to dispose of its said bonds at higher prices than would
otherwise be obtainable; ir other words, tho matter of the legali-
zation of applicent's bonds as savings banks investments hasg a
definite bearing upon the cost of money to youwr applicant; that in
order %o qualify epplicart’'s said last mentioned First and Refunding
Mortgage Bords as savings benks invesiments ir the State of New York
and certain other states of the United States, it is eossential that
your applicant possess *he requicite franchises and franchise rights
extending to the yeexr 1971;"

Similar allogotions appear in tho other applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significance or scope of the legal
requirements in the several states in comnection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise
terms or conditions. The Commission's steff did not investigate and
report on the facts in these matters nor was 2ny evidence prosented
frod eny othor sowrce. To us it seems thal this argument in favor

of tho granting of the particular and limitod certificates askod

for must, on ¢lose inspection, loce whatever validity it may eppesr

0 have. The laws of the State of New York, &s cited by applicant

in the foregoing quotation, clearly require operating franchises

or certificates and not merely franchises authorizing the occupancy
of streets or roads. The New York lew, &s cited by epplicant, reads
that "such corporation shall have 4ll franchises necessary to gperate
in territory in which ot least seventy-five (75) per cemtum of its
gross income is earnod *me-ww"  (emohnsis muppliied).

We conclude, upon the record as it stands, that these applica-
tions should either be dismissed or reopened zrd consolidated into one
proceeding so thet an opportunity mey be given 'to applicant for sub-
mission of new and additional evidence, und trhst an independent in-
vestigation be made by our own siaff on the itexs in question.

As to (3): The order in the majority decision No. 34488 reads,
in part, "IT IS ORDZRED that Pacific Gas and Zlectric Company be and it
ic hereby grented a certificate %o exercise the rights and privilegos
granted by the County of Butte, by Ordinenco No. 349, adopted January 12,
1938, within such parts or portions of sald Dounty &3 are now served by
it or as hereafter may be served by it through extensions of its existing
system made in the ordinery course of business as contemplated by Section

50{a) of the Public Utilities Act;"

-9~




Similar language is used in the orders perteining to the other appli-
cotions of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege grented dy the counties in their county franchises, it
being understood trhat the countles have no authority over operation
and service, or zre these Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each spplicution is to be for a certilicete
limited to the approvel of the county frauckise or for the much broader
operating and service certificate. Former Commissioner Wakefield, &s
we heve ssid, repoatedly raised the seme question in these proceedings.
The majority continues in its refusal to moot and decide that basic issue.
They profer the zmbiguous language of thuir order. Thoy are satisfied
%0 leave to the utility +ho interprotation of whether the order means
the one thing or the other.

We are told that this Commission’s orders must be strictly con-
strued and that the order here mede does not specifically grant cperating

and service rights. This might &lso be inferred from the language in the

majority opinion resding as follows (Docision No. 34488, pages 4 and 5):

"However, it i3 further deciltred in psragraph (b) of
Section 50 that no utility chell ‘wiercize amy right or privilege
under any franchiso’ obtuined aftur Werch 23, 1912, ‘without
first heving obtained from the Commis.ion & Certificete thet
public convonienco &nd necessity require the oxercise of such
right end privilege.' No oxomption from this roquirement is
given to cay utility. Zach must opply to the Commission for a
cortificete to exercise ¢ach new froachise obtained, whether or not
the rights slready secured to it may be equally extensive with
the rights ead privileges expressed in the new frenchise gront.”

Anc further, (pages 5 ond 6 of the same decision):

"Brch of these certificates is curefully phrased to sty that pub-
1ic convenience and necessity require no more than that zpplicant be
permitted 1o exercise the newly ccquired fronchise 30 the extent of

Pacilitios sxigting todoy end G5 her¢after expended in the ordinary

course of business to contiguous aross. it follows, therefors, that
the certificote here given is not one pirticle brocder thon the

cpplicant mey rightfully demand by virtue of tho provisions con-
tained in Section SO of the Public Utilities Act."
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But, in its order in decision No, 34488, in condition No. 2,
the majority stipulates

"2. That, except upon further certificate of this Commission
first obtained, Applicant shall not exercise such franchise for the
" purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of -
Gridley;" '

This exception, it will be noted, refers to the exercise of

such franchise "for the purpose of supplying electricity.” We. think

that this language zmay ceortainly de ;onstrued as pormittiqgﬁthé‘supply'
ing of electricity outsiée of the rostricted area. . |

Tho majority opinion presents the matter 25 one of simple
principle and procedure and as well settled by uniform Commission practice

and o long line of docisions by this Commission. 3/

3/ The majority opinion in Decision No. 34483 reads, in part, as followss

"To us, it would appeur almost self-evidenmt <that the reguested
authorization should be granted. Yet, in a former proceeding, in-
voling & similar franchise issusd <o the said utility by the County
of Mendocine, & dissent was voicod to our Decision No. 33946 rondered
therein. And we might as well fron:ly acknowledge & present divoer-
gence of opinion cmong the mewbnrs of the Commission. Fourteen like
applications, which have boen wdor concideration for some time, ore
veing decided concurrently wit: %.ic application. In view of the cir-
cunstances indicated, we feel iizpulled %o inceorporate within the
decision of one of such procecd.n:s & clear statement of the reasons
prompting owr action with rasgect to the entire series.

"Thic Commission has zo ruany times considered wtility applica-
tions arising under Section 50 of the Public Utilities Act, and has
so consistently followed the principles and procodure originally
enuncitted, that there would cevwy to be little if any occasion for
an oxtended re-statement theresl in this instance.

"Frenchises ispued 1o elecwiric and gas utilitles by county
authorities are granted in accordance with the powers given them by
law, powers which the countles pocsessed long before March 23, 1912,
the effective date of the Public Utilities Act as first enacted, and
powers which were oxpressly roserved to them thereafter. Paragraph
(e) of Section 50 explicitly u¢ doclares. So the Commission may
neither approve nor disapprove %he action takea by the fourteen
counties which have issued new' frunchises to the applicant herein.
However, because it is provided ir paragrapa (b) of the same section
that a utility shall obtairn from the Commission o certilicate of pub-
lic convenionce and necessity for tho exercise of each franchise
obtaired, the question has beor raized whether tho Commission prop-
erly exercises tho authority thus committed to it.

"o are convinced thot twmere has been neither misconstruction of
these provisions of the Act nor ary gbuse of the authority thereby
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A careful reading of these quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has feiled to understand, and to meet, the real issues in these
cases and that its decisions are contrary to the record in every one of these

applications. It is erroneous to characterize the present applications

3/ (continued)
"vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretetion and applicution of those provisions
over all the years. -

"The rights vested in public utilities in existence on March
23, 1912, are quite clecrly oxpressed in the constitutional end
gtatutory changes of that time. And these must be read in the
light of contemporary judicicl decisions. Of the many proceedings
first coming bofore the Commission, zrising under tho geveral sub-
divisions of Scction 50, those involving the oxtent of the rights
secured to utilities existing on tret dete predominuted. There were
peny others involving the proposed entrunce of & rew operator into
the utility field. Those of the first grouwp predeminated because
the Commission was thon cclled upon to dotermine whother euch oxist-
ing or contempletod utility ontorprise haud in faet qualified itsolf
s of that dute for the protection which the law expressly gave to
those which hed met the required specifications. The prescribed con-
ditions were that the utility system be either actuelly constructed
or 2 construction program undertcken in good fuith by virtue of &
frenchise previously obtuined. Thae protection zccorded to z wtility
which could thus qualify is clewrly enough eoxpressed in Section 50
itself. It is the right %o continue in business and to expand that
business to tho extent sot forth in subdivision (2), namely, to expend
its utility facilities into mreas contiguous to that already served,
provided only that such expunsion be mude in the ordinary course of
business znd not result in tke invesion of & field occupied by another
utility of lLike character. That was 2 right secured to the utility
without limit cs to time, and without obligetion to secuwre zny further
gront of cuthority from the stute, except that cities and counties
wight continue to exercise their power to exact {rinchises for the
occupancy of their streets and nighwoys. = % % % % % & & & % * & *

"All of the county froncnises which are now bpefore the Cormis=
sjon Ior conslderation nust De accepted as lawfully granted. Xt

must be acknowledged lso that ir 2ll thase counties the applicent
has, by itoelfl or ite predecessors, poerfected its right to ongoge
in the ele¢tric utility business. OSome of such rights were por-
fected by operations begun before 1912, and some by certificates
theroezfter issued by the Commission itself. True, there may not
now be distridution fzcilitios existing throughout each county.

But the Commission is not issuing & certificete to the effect thet
publiec convenience znd necesaity require the extension of appli-
cant's facilities and service throughout the entire county. Nor
did it do so in the Mendocino decisicn. Each of these certificates
iz carefully phrased to say that public converience and necessity
require no more than that applicant be permitted <o exercise the
newly acquired franchise to the extent of facilities existirng today

and os horeafter expanded in the ordivery course of business o con-
tiguous areas. It follows, itherefore, that the certificato here

given it not one particle broader than the applicent may rightfully
demand by virtue of the provisions contained in Section 50 of the
Pupliec Utilitiea Act.
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8s similar to or indistinguishable from the many Section 50 proceed-
ings before this Commission in the past. Reviewing past applications
and decisions of this character, we have been unable to find any,

opart from this recent series of epplicetions by this spplicant,

wherein the specification appears that operating and service rights

and privileges are not needed snd apparently not wanted. In all of

the applicutions we have found the applicunts have been concernsd not
merely with o certificate by this Commission epproving limited county

or city franchise grants. On the contrary, such spplicants have been
concorned with the securing of & grunt of operating snd service rights
out of tne exclusive autherity of this Commission. And this, we are
satisfied, is not & theoreticcl or mecningless differemtiation or dis-
tinction. It is, we think, one of the controlling metters in such cuses.
The refusel of the mcjority 1o recognize this essenticl difference nust,
of necessity, result in erroneous cnd unlawful decisions.

The mejority apperently does not question the correctness of
the allegetion the applicent is in present posseszion of all necessary
opersting and service rights "without limit as to time cnd without obliga-
tion to secure ony Surther grent of authorily from the state, except that
eities and cowntios might continue o exercise tieir power to exact fren-

chises for the occunancy of their streets aond highweys."  The mejority

sayss "It must be acknowledged clso that in all these counties the ap-

plicent hez, by itself or its predecessors, porfected its right to engege

in the electric utility business.”

3/ (continued)

"It ccmnot justly be held, therefore,thct in such cpplicttions
ao this the Commission improperly grents o blanket certificate
covering on ertire county, &nd thtt no foctual basis exists Jor the
finding mede that public convenience cnd necessity so require. This
phrese hes no precise metning, but must be viewed in the light of
its statutory setting. The Commission mtkes its finding of public
convenience nnd necessity becruse this is tho requisite finding
immosed by tho statute in &ll such cLses. The more fact that such
firding ic made does not connote that some gonerous disereotiontry
gront hes been conferred upon the utility. The cpplicunt utility
nas been given no more then tho luw contempletes thet it receive.
In ow opinion, or tae begis of ihe record in those applications,
we hove no legal right to do otherwise.”
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We think this is taking altogether too muchk for granted. The
record, beyond applicant's ellegations, by no means substantiates these
assumptions. The so-called comstitutionel grants referred to by the ma-
jority have not been proven so sweeping ond all embracing as to relieve
a utility from all “obligation to socure amy further grant or authority
from the state.” In several of this sories of applications by this
applicant, testimony was given thot there is some question as to what
the constitutional franchise reclly covers and that, if it merely covers
lighting service, only 2 part of the utility's cperctions and service
would rest secure.

Equally unsupported by the evidence and unsound are the
mgjority pronouncements thot "the certificate here given is not one
particle broader than the zpplicant may rightfully demend" and thet "The
applicent utility has been given no more them the low contemplates that
it receive."

We cgree thot & county or ¢ city, within the limits of their
authority, may grant or refuse to grent utility fronchises. We deny
that this Commission, when such o city or county franchise is grented,
thereupon has no choice but to spprove in toto. The state's political
subdivision, county or city, mGy exercise its limited powers withln the
low governing its authority. This Commission, acting within its powers,
mey grant or withhold certificates of public comvenmience and necessity
znd mey sttich to them its own terms and conditions cs to time, terri-
toriel extent and other matiers s the pudlic intersst mcy dictote und
the record substantiate.

As to (&)1 According to the record, there are now outstanding
and in effect numerous county and city franchises with various terms and
conditions granted partly prior to and partly subsequent to tho ensctment
of the Public Utilities Act. There are also outstanding many orders of
this Commission granting certificates of public convenience and necessity

either corresponding to or supplementing city =nd county franchises.
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Such fronchises are usually, though not slways, fixed term grants, while
this Commission's cperating und service certificetes usually are indeterm-~
inete as to time. Prior to the eractment of the Pudlic Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of esuthority over such matters and placed such auth-
ority in this Cemmission. In some instaonces the granting of new county
and ¢ity franchizes is made conditionod upon the cancellation or surrender
5f prior franchises; ir other caces there is no such condition. We think
& consistent and non-discrimiratory policy and practice should be adopted
by this Commission in the granting of its certificutes. New certificates

of public convenience und necessity should be granted on condition thet

(a) prior and conflicting certificates be surrendered
and cancelled;

(v) certificutes granted by this Commission should,
except in exiraordincry cases, be indoterminate
in duration and not for fixed terns;

the Commission zhould not indirectly, or by implica-
tion, approve or ratify or make lawful zny condition
in any city or county franchise when it appears thet
the imposition of such condition is unlawful and ve-
yond the authorily of such city or county. 4/

4/ In Application No. 22216 the franchise granted by the Supervisors of
Butte County (Ordinence 249) conteins the following cleuses:

"Section 1. Tho right, privilege and franchise of erecting,
congtructing ard maintaining electiric lines consisting of poles
or other suitable structures and wires, crossaxrms zad other ap-
pliances installed thereon, including wires for the private
tolophone and telegriph purpogses of thoe grantes, in so many and
in such perts of the pubdblic highwoys, streois, rouds and places
of seid County of Butte as the grontee of said right, privilege
tnd fraonchise noy from time to time olect to use for the purposes
heroincfter specified, znd of using such electric lines for the
purpese of transmitting, conveyine, distridbutineg end supplving
electricity to the public for licht, heat, powar und zll lawful

oses, ore herseby gronted, by said County of Butte, 10 Pacific
Gas and Electric Company, it3 successors cnd &ssigns."ceeecrrvsee

"Section 8. The caid right, privilege and franchise are granted
under cnd pursutat to the provisions of the lows of the Stute of
Californic which relutes to the grunting of rights, privileges tnd
fronchices by counties.” (EZmphacis ours). We think the county hes
no cuthkority to grant the cperuting und use rights and privileges ro-
ferred to in the emphtsized portior of Section 1, tnd we beliove that
provision of tho frenchise to bYe unlawful. The utility mey crgue, how-
over, thet the implied acceptunce nnd cpproval by the Commission in its
docision and order of the enmtire county franchise, including the unlaw-
ful portion, constitutes & gronting of on opercting wnd service
certificute.




Ag to 2+ Applicant in these procesdings, we have shown,
asks for orders fromlkhis Commission granting "a certificate declaring
that the present and future public convenience and necessity require, and
will require, the exercise by it of the right, privilege and franchise
grented by said Qrdinance 349 of the Board of Supervisors of the County
of Butte, State of California, all as provided for in Section 50(b) of
the Public Utilities Act.of the State of California” and is on record
stating it does not ask for nor desire an operating or service certificate.
The majority hee issued certificates thet may be construed &s granting
rights and privileges much greater than ssked for, the difference being
botween, in tho ome case, tho right and privilege to occupy city and
county streets and roads, end the right and priviloge, in the othor case,
to carry on the operation of electric or gas wtilities for the production,
trensmission, distribution and sale to the pudblic of zas or electricity for
light, heat, power and other purposes and the carrying on of & complete
electric or gas utility business. Notwithstending the essential and
far reaching difference between the two kinds of rights and privileges, the
mejority does not see fit in the cecas here comsidered, &and in similar cases
affecting other utilities, to make clear what kind of 2 certificate is Ddeing
grantedvand cpperontly does not wish to elimincte 2 doliberate ambiguity in
orders of this nature. Such ambdiguity, we are convinced, cannot be justi-

fied in view of the language of Section 50 of the Public Utilities Act and

obviously is against the public interest. The majority has advanced no

reason why the important issues roised in these procesdings should not be

considered on their merits and determined orm an edequate recerd.
Concluding we desire to express our conviction that the pro-

visions of the Public Utilities Act dezling with certificates of public

convenience and necessity comstitute part of the very foundetion of




public utility regulation. They wers 30 considered when the public

tility law was onmacted and during the early yeurs of the Commission's

activity. We think they should not be taken os & matier of routine at

the present time.




.

Two of our associates are filing this day (October 21,
16L1) the feoregoing statement purporting teo be in support of their
¢issent formelly noted to the Commission's Decision No,. 34488
issued on August 12, 1941, granting Pacific Gas and Electric Com~
peny & certificate to exercise an electric franchise obtained
frox Butte County, as well as sixteen other decisions of a similar
nature issued on tke same date.

Those decisions, of course, have long since become
final, and we would not now have occasion to make any commert
upon the statement being filed by our assocletes were it not for
the very decided misstatement of fuct which they meke In support
of their contentions. OCur Decision No. 344838 in the Butte County
matter speaks for itself and needs no further defense upon our

pert. But, whez the dissenters now state that the majority of

. 4
the Commission have for more than two years refused the repeated
requests of rormer Commissloner Wakefield for a proper considera-
tionm and determination of tho issuos invelved, implying that such

tormer Commissioner hed recompended the deniel or some other dls-

position of ell suck appilcaticns, 1t becomes incumbent upen us
to point out the utter falsity of thet statement.

The fact 1§ thet during the term of lr. Wakefleld upon
this Commicsion he Joined in more thazn one hundred decisions
granting this utility certificates vo exercise city and county
eranchise rights, nearly all of which were decisions prepared
under his supervision. Ninetecon of these were certificates suthor-
izing the exercise of county franchises. Never, except in one
instence, &id the Commission dlsagree with his recommendation in
any county franchise decision he prepared, and that was ris pro-
posed revised amended opirnion and order in respect to Application

No. 217LL involving the Mendoeino County franchise, end this
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proposcd amended opinion and order was not submitted by him for
final consideration by the Commission until the micddle of
Jenuary, 1941. And hls recommendation in this instance, in which
the majority of tke Commissionors did not Jjoin, was not that a
certificate be denied the applicant utility but that the certifi-
cate first issucd as preparced by him be reaffirmed with only
slight modification. At no timo during his torm of orffice did

he present any proposal for the disposition In one wey or another
of any of tho eprvlications herein involvad, although all had

been assignod t0 him and muny of them had been ready for decision
for mor¢ than two years. The implication made by the two dis-
senters that the Commission felled to give full consideraticn

and thorough discussion on the Issues involved in a multitude

of like frenchise metters coming before it, during the past two
yeors or at any time, is simply untruce, The references nmade by
the two dissentors to ccrtain momoranda seemingly prevared by

the former Cormissioner aid thom 1ittle in thelr contention

when those statements are viewcd in the light of what the record
shows ¢0 have been thet Commissloncr's recl ection. And swch
privete memorande are not, cf coursc, part of the record in eny

of these proceedings.
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The mejority nmamberc of the Cormission have made the allezation
thot the statemenbts centained in our Cissenting opindon concerning the atti-
tude of former Corwissioner Waokeficld foword the dssuance of certilicates
in 4he Pacific Ges and Tleetric Company franchise cases are {olse. This
charge of falsehood is epparcntly hased uporn a teclhndcal contention that
the various memoranda prepared by foimier Coimdssioner Walielfield, ond re-

rred to in our dissonbing opinion, are not nroverlr 2 port of the Com-

rdssion's official record in ticse proccedinss

The question of veracily is not at Lcsue. It is & fact that all
of the nemoranda quoted in owr dissent were adniitedly wr n by Commiceioner
Wakelficld and cubmitited by him in some instunces lor the consideratlon of the
Cormission itsolf onad im others for the consideration of the Commission's
legal <nd technical stalls, who are the oxpert advisers of the Comniusioners
in all such motters. The mere fact tht the majority members of the Commission
did not see it to allow cll of these memorands to be included in the orificiel
files of these proccedings cimply strengthens our beliel thot the majorivy
nove failed to sive proper 5 otion to the irmortant yuestions raised
by Cor.iscioner

Tt i3 our carnest beliel ihot ihe parsiztent refuzal of the majority
to permit their decisions to deal vitl the all importont owestion whether
operating rights are or ore not conferred Ly the certificates of public con-
venicnce and necesszity sranted 4o the Pacilic Cas and Electric Compuny in-
evitadbly tends 4o nullifly the o + and the intent of the Publde Utilitles
Act,

-

the record and in repeated confercnces with the Commission
the attorneys for the Pacific Gus and Tleetric Company hove asserted that
the company does not desire or roquire i these caces any sront of opera-
tins richts from this Corviiscion. Recent ly one ol tie attorneys for the

company, in a hearing helore the Commdission, stated it as nis opinion that

his company did not need any certificates Lo operate in the citles and

counties invelved. Tids question, he added, could enly be determined fimally

by the courts.
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e disarree wrolotadly with thisintervretation of the Pudlic
[ o -

Utilities Act by the ctiorncy for the company, and with the acquiescence

of the majority members of the Commission in tids contention, and we

earnestly hope that an eurly determinution by the courts of this import.nt

iscue may be had.
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