Deciaion No. 2.5 2”‘3

BEFORE THE RATLROAD COMMISSION OF THE STATE OF CALIFCRNIA

CEIGIAL

Application No. 22642

In the matter of the application of
PACIFIC GAS AND ELECTRIC COMPANY, a
corporation, for an order of the Rail-
road Commission of the State of Cali-
fornia, granting to applicant a
certificate of public convenience and
necegsity to exercise the right,
prividege and franchise heretofore
granted to applicant's predecessor in
interest San Joaquin Light and Power
Corporation by Crdinance No. 318 of the
Board of Supervisors of the TOUNTY OF
FRESNQ, State of Califormia.
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R. W. DuVal, Attorney, for Applicant.

BY TEE COMMISSION:

OPINION
Pacific Gas and Electric Company has applied for authority under

Section 50(b) of the Public Utilities Act to exercise rights and privileges

rexrtaining to electric service expressed in a franchise granted it by the

County of Fresno.

This franchise is for & term of fifty (50) years and provides that
during said term the grantee shall pay to the County of Fresno two per cent
(2%) of 1ts gross receipts ariging from the use, operation, or possession
thereof.

A hearing in this matter was held and from the testimony received
it appears that Applicant or ita prelecessors for msny yoars have rendered

electric service and that 1t is the only distributor of electric emergy within

the county, except Southern Californizs Edison Compeany Ltd. which supplies

limited areas in the vicinity of ite Lydroelectric¢ proJects on Big Creek and

the San Joequin River, particularly f(a the vicinity of Huntington Lake and
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Shaver lake.

The application and the evidence introduced dby Applicant iIndicate
that, while possessing valid franchise righte under which teo continue this
service, it had odtained the present franchise priwarily for the purpose of
extending its franchise rights for a pericd commensurate with the life of its
nortgage bonds.

Applicant has stipulated that, 1f the requested authority be given,
it will not, without an order of this Commisaion, exercise any of the rights
and privileges granted by said franchise for the purpose of competing with
Southern California Edison Company Ltd.

Applicant also has stipulated thatit will never claim defore this
Commission, or any court, or other pudlic bdody, & value for said franchise Iin
excess of the actual cost thereof, walch cost, exclusive of the fee of fifty
dollars ($50) paid this Commission at the time of filing this application, -
consists of two hundred and fifty dollars ($250) paid the county for the
frenchise and for publicaticn. |

The Commission 18 of the opinion that the requested authority ahou_lc’.
be granted with appropriate restrictions concerning Southern California Edison’

Company Ltd.

-

s v »

A public hearing having been had upon the above-entitled application

of Pacific Gas and Electric Company, and the matter considered, and

It appearing and being found as a fact that publfc' convenience and
ne¢esasity so require, it is ordered that Pacific Gas and Electric Comp'%nv e
and 1t 1s heredy granted a certificetc to exercise the rights and privileges
granted by the County of Freenc, by Ordinance No. 318, adopted April 29, 1938,
within such parts or portions of said county as are now served dy It or as
hereafter may be served by it through extensions of its existing system made

in the ordina.xjy course of business as contemplated by Section 50(a) of the

K-
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Public Utilities Act, provided, further, that this certificate shall de
subJect to the following conditions:

1. That extensions of Applicant's electric distribution lines in
sald County of Freono may be made only in accordance with such applicable
rule or rules as may be prescrided or appirroved dy the Commission and in
effect at the time covering auch extensions, or in accordance with any general
or special authority granted by the Commission;

2. That, except upon further certificate of this Commiseion first
obtained, Applicant shall not exercise such franchise for the purpose of
supplying electricity in those parts or portions of sald county now deing
served by Southern California Edison Company Ltéd.

5. That the Cammission may hereaftor, by appropriate proceeding
and order, limit the authority herein granted to Applicant a8 to any territory
within said county not then bdeing served by it; and

L. That no claim of value for such franchise or the authority
herein granted in excess of the actual cost thereof shall ever de made dy
grantee, its successors, or assigns, defore this Comission or defore any
court or other pudblic body.

The effective date of this Order shall be the twentieth day from aad
after the date hereof.

Dated at San Framcisco, Celifornia, this_ /2
1941,

Commiesioners

Comnlsslionors.




DISSENTING OPINION

We dissent from the majority decigsions in the following seventeen
(17) Section 50 certificate applications, all f£iled by Pacific Gas and

Electric Company, vizs

Decision No. Application No.

34488 22216  (electric service in Butte County),

34496 22217 (gas servicae in Butte County),

34495 22218 (eloctsic service in Plumas County),

34497 22379 (electric service in Yolo County),

34498 22440 (eloctric service in Napa County),

34499 22458  (olectric service in Sutter County),

34503 22642 (electric service in Fresno County),

34502 22712 (ges service in Sutter County),

34501 22726 (electric service in Merced County),

34504 22733 (electric service in Santa Barbara County),
34500 22751 (electric service in Madera County),

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Tehama County),

34491 23154 (electric service in Kern County),

34492 23155 (gas service in Kern County),

34493 23435 {electric service in Sen Luis Obispo County),
34494 23442 (electric service in Mariposa County).

Although the facts, circumstances and issues are not in all

respocts cimilar in oach of these sevonteen (17) proceedings, the majority

decisions make no distinctions snd the same form of order appetrs in each
case. We may, therefore, summarize our dissent and epply it to each of the
seventeen decisionse.
The decisions, we think, are erroneous and should be amended in

the following particulerss

(1) The majority hes failsd to give consideration to the con=

trolling issues in these cuses and has refused the repeated

roquests of the presiding Commissioner (now resigned) and of

the undersigred Cemmiseioners for propor consideration and

determinttion of such issues, and tho Commigsion hes failed

to oxercise its authority lawfully and properly and has nede

its decisions contrary to the record in these proceedings.
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(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience aimecessity should be grantedend it is apporent
that the record in each of the seventeen (17) applications is insuf-
ficient and inadeguate in this respect..
(3) The orders granting certificuates of public convenience and
necessity are ambiguous und uncertein in language and effect end
feil t¢ meke definite whether operating und service certificates are
granted or whether the Commission's grants are confined to the mere
certification of county franchises permitting the occupancy of county
roads and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, hes failed to
cancel and annul existing prior certificates, with the result that
there will be outstunding, und apperently simultaneously in effect,
pumerous certificates ond grants conflicting in terms and conditions
and overlapping in space ind time.
(5) Tae granting of certificates of public convenienco and neces-
sity, which may be construed s conveying operating and service rights
end privileges in any of tuece seventeon (17) proceedings, is contrary
to applicant's prayers and results ir the Commission's making of grants
to applicunt, Pacific Gus and Zlectric Compeny, which that utility
company has not azked for and specifically states it does not need.
A substentiation of the five items summerized ubove is necessary.
As to (1)s ALl of thece applications were assigned by the Commis-
sion to Commissioner Wakefield for hecring and either heard by him or refemrel
to examiners of the Commission for theltaking of testimony. In addition to
the seventeen (17) applications referred to sbove, Commissioner Wakefield
alzo hed assigned to him other similer applicutions mede by the seme appli-
cant, including Application No. 21744 for an electric certificate in Ken=-

decine Countysa) A more voluminous record was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l.
-2-




than in any of the other similer applicztions. That record leaves no
doubt of Cormissioner Wekefield's cereful considerstion of all issues,
facts and testimony in thut case nor of the complete presentation of his
findings and conclusions 1o the Commission. In the memorandum by him
dated November 13, 1940, addressed 1o the attorney of the Commission he
said, in parts
"ow o 4 it geems 10 me that one of three zlternntives is
open to usi

*l. To grant o certificate finding that public convenience
and necossity require that applicant exerciso the fronchise granted,
but pointing out thut this franchise hes no logal effect, otherwise
than authorizing it to use the streets, and that other suthority is
necessary to permit it to operate.

"2. To treat the application as an application for certificate
to exercise the franchise and also to construct, maintain and oper-
ate, in which ovent the order could be in substantially the same
form as the present form. I think, however, if we adopt this alterna-
tive, we should point out what we sre doing and that we are in effect
granting & certificate under both Sections 50(a) and 50(b).

"3. To deny the cpplications on the ground that by their terms
they seek an cpplication under 50(b); that the principel evidence
produced in support thereof wes the need to comply with the etstern
statutes regulsting the investments of savings banks, etc., and that
since the frunchise and certificate wouwld not meet the requirezents
of those statutes thet no cose hoc bsen mede for the issuance of the
certificote. In this cuse tho denial saoculd be without projudice cond
perhops & suggestion made to *iie ccmpuay that they should file an
cmended application zsking for o cortificate to comstruct, mointein
tnd opercte, os well s oxercise the f{ranchise.

"I fover the last course becuuse I believe it will net work
cny herdship on the compeny ond will crecte the lecst confusiocn.
In the cuse of the County of Uendocino ot lecst, they do not need the
frenchise in order to use the rotds ot the prosent time, as they now
have & gemercl county frenchise which rums wntil 1961. No matter how
cerofully we worded the order granting the certificate it might soan
become o number and title such ac 'Decision No. 32751, a certificate
of pudblic convernience and necessity to exercise a franchise in Mendo-
cino County,' und become considered a certificate to operate, no matier
how carefully we pointed out thet such vas not intended.

"Alternative No. 1 is oper to the objection that it doos not give
tho company vhet it wants or needs, ond altermative No. 2, that it is
giving the company something it does not ask for."

More than & yeer prior to the date of the memorandum from

which we have quoted, Comissioner Wakefield, on July 27, 1939, addressed

a memorandum to the Commission and asked for a determination of several
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questions and issues which to him seemed * controlling in these proceedings.
We quoters

"It is my understanding that under the present law, the only
authority remaining in cities und counties pertinent to this discua=
sion is the right to control the use of tho streets and highways, and
30 far as I know, nono of the ordinances involve purport to grant any
othor authority than the right to uso the streets and highways. * +* »
® ok e e % % w9 T4 mey bo that operating rights and the right to
oxerciso franchises to use streets and highways ere so interwoven
that this Commission cannot meke an order certifying franchise rights
without, in effect, certifying opersting rights, but if this is true,
of which I am not yet convinced, the orders should meke it clear what
is being done, rather than as I think has been the cose in the past
of not clearly passing on the question. If operating rights are
involved, perhaps it skould be suggested to the utility that the title
and prayer of its petitions be so worded as to clearly indicate this
fact. Notice of hearing has been published in these proceedings,
setting fortk the title of the proceeding and the date of tho heering.
There would be no znotice %o intorostod parties from this form of
notice that operating rights were involved. Lioreover, in my opinion,
by reading the petition one could not obimin that information.

"It is, therofore, my suggestion in this connection that the
orders isgusd meke it clear in some sppropriate manmner that the
Commission ic not passing on oporating rights in these proceedings,
and stating spocifically that only the right to use the streets
and highways whero operating rights already oxist in the utility,
or are heroaftor in an appropriste munner acquired, is involved.

I

"The allegetionc in Application 21008, relating to qualifying
the spplicant's First and Refunding Mortgege Bonds as legal invest-
monts for savings banks and trust fuads i5 a5 followss

*w + 4thet the laws of u number of tke statos of the United
States permit, under definite restrictions, the investment of
savings banks and trust funds in public utility securities;

that the laws of the Stute of New Yerk, 2s un example, permit
investmonts by savings banks in the bonds of gas and electric
corporations, provided, zmong other things, that "such corpora-
tion shall have 2l) franchises necessary to operate in terri-
tory in which &t least seventy-fivo (75) per centum of its
grosz income 15 earned, which franchisos shall eithor be inde-
termincte pormits or agreements with, or subject to the juris-
diction of a public service commission or other duly constituted
regulatory body, or shall extend 2t leust five years beyond the
paturity of such bonds."’

"If the purpose is to comply with & statute which provides 'such
corporation chell huve all franchices recessary %o operate, otc.,'
and the franchises merely granting the right to uss the streets

and highwaye are the types of franchises intended, our orders grent-
ing o certificute to oxercise the rights and privileges of such
franchisos may improve the P. G. & E. Company's position in this
patter. However, if the position is correct, that in addition to
neving such a county frunchise, it is necessery for the company

to have o certificato from tho Commission to opercte (in the absonce
of a constitutional fronchise obtainsd prior to 191l), thon little
if anything is cccomplishod in tho wey of improving the company's
position in <his matter by an order wuthorizing the use of the
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"franchise. ¥ % * » # # T think our duty ir the matter will be fully
performed if we meke it clear what we are doing. On the other hand,
if the order is ambiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streets and
nighweys is involved, I think we should be subject to considerable
eriticism.”

We f£ind then this situation: Tue presiding Commissioner
(Mr. Wakefield), to whom this large number of important cases was
assigned, after hearing some of them and after consideration of the
issues involved, repestedly, over a period of itwo years or more, progsented
to the Cormission certain comtrolling questions together with his recommen=
dations. When Commissioner Wakefield, in March of this year, left the
Commission, the seventeen (17) applications here under consideration
remeined usdecided before the Commission. Decislons were later prepared
and presented for the Commissioners' signatures. The undersigred Commis-
sioners, upon & roview of the rocord, found the conditions as hoerein re=
forred to. Weo found the basic questions raised and prosented by Commiszsioner
Wakefiold had been ignored and left undecided, that his recommendations had
beon given no consideration by the majority and that the decisions presented
to us were ambiguous, contrary to the evidence and, although presumably
granting what applicant sought %o have grented, made & grant comtrary to
applicant's petitions und different ond much wider in scope then applied for
by the utility company. We are, therefore, unwilling and unable to sign
these decisions.

We asked for further consideration by the Commission of the appli-
cations in the light of the record and the presentations mude by the pre-
siding Commicsioner. Before decisions contrary to the record were to 0o
nanded down we asked for a re-ussignment of the applications o one or Iore
Commissioners or for a consolidation of 2ll seventeen (17) proceedings be-
fore the Commission ex banc, when the undetermined and controlling questions
might be gonme into and a more complete rocord establishod.

On Moy 22nd, June 2rd and July 2nd, ¢f this year, Cormisaioner

Sachse addressed memorande to the Cozmmissior desling with the matters here
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referred 1o and making specific requests and recommendations. Commissioner
Havenner verbally made substarntially similar recommendations &nd requests.
The majority gave no consideration to our presentations and the issues
ralsed were not gone into by the Commission.

Of the six Commissioners who during the lust two yesrs have had
those sevonteon (L7) cpplications Yefore them for decision, we find there=-
fore three (the presiding Commissioner in these cases, Mr. Wakefield, now
resigned, and the two uadersigned Commissioners) opposed to the order in the
prosent majority docisions?

Upon this record, we think that proper and lawful procedure re-
quires & reopening und consolidation of these seventeen (17) applications
into one proceeding with notice to all parties of the questions at issue,
with & hezcring before the entire Commissior and, thereupon, decisions by an
informed Commission based upon an asdequate and complete record.

As to (2)s Applicant in each of the seventeen (17) applicatiors

alleges and insists that it does not ask for and doos not need certificates

of public convenience and necessity authorizing the operation of its elec-
tric or gas plants and the furnishing of service to its consumers and rate~
payers. Applicant insistz it iz of presernt in possession of euéh rights
(existing certificates end francihises tre listed in the respective spplica-
tions) ond does not intend to swrender thom in exchange of new operating

end service certificstes from the Commisaion. 1/

1/ In Application No. 22216 the following =llegation cppears:

"Applicant and/or its predecessors in interest originally
conatructed and subsequently extended the said electric system in
the County of Butte and engaged in and conducted the business of
furnishing oand supplying electric service in said county under
and pursuant to the following goneral county frunchises granted
to applicent's predecessors by the Board of Supervisors of the
County of Butte, State of Californis, namelys:
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All that applicant asks for in every ome of these applications
iz, not for an operating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continued)

Granting
Ordinance No. Adopted Expiring Franchise tos

159 July 7, 1899 July T, Butte County Electric
Power and Lighting
Company

161 August 10, 1899  August 10, Yuba Electric Power
Company

Resolution Januvary 10, 1902 Joawery 10, Oroville Light and
Power Company

Resolution November 15, 1904 Nevember 15, Park Henshaw
214 Yarch 10, 1905 March 1c, Z. W. Sutcliffe

242 February 15, 1908 February 15, Great Western
Power Company

28L June 2, 1913 June 2, Creet VWestern
Power Company

And furthers

"In thie connection applicant alleges that it now is and for e
numbor of years last past has been in possession and ownership, among
other things, of all necessary rights, permission and suthority to con-
struct oxtensions of its said electric systezm into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by another olectric pubdblic utility, and to furnish and supply
slectric onergy and service thorein for all lawful uses znd purposes.”

2/ In Application 22216 it ic allegeds

"That while applicant is in possession and ownership of valid
frenchises of erecting, constructing and maintzoining electric lines
in the public highways, streets, roads and places of said County of
Butte, and of using such electric lines for the purpose of transmit-
ting, conveying, distriduting and supplying electricity to the public
for light, heat, power and all lawful purposes, it applied for and
obtained the franchise granted by said Ordinance No. 349 of the Board
of Supervisors of the County of Butte primarily to enable applicant
to continue to qualify its First snd Refumding Mortgage Berds as legal
investments for savings banks and trust fundg; * % # % % % and that
the exercise by yowr applicant of the right, privilege, and franchise
granted by the aforementioned Ordinance No. 349 of the Boerd of Super~
visors of the County of Butto (which said franchise expires on or about
February 11, 1988) together with other rights, privileges, and fran-
chises now poscossed znd exorcised by your applicant and those obtained
and hereaftor to bu odtained, is essential to erable applicant to so
qualify its szid bonds.”

Similar allegations appesr in the other applications.
T
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The record is conclusive, therefare,on the following points:

First, applicant insists thaet it is now in possession of all nec-
essary operating and servico rights and doez not desire from this Commission
certificates granting such rights;

Second, applicant is now in possession of valid county and city
franchises, of various unexpired torms and granting all necessary rights
for the use and ocoupuncy of county or ¢ity streets, roeds, and highways;

Third, the only upparent recson advenced by spplicent for the issusnce
of a certificute limited to road occupancy,es heretofore indicated, it
stoted by applicant zis follows:

"% % ox w34 applied for and obtained the franchise
grented by said Ordinance No. 349 of the Board of Supervisors
of the County of Butte primurily to enedle tpplicant to continue to
qualify its First and Refunding Mortgage Bornds 25 legal invest-
aents for cavings banks and trust funds; that the laws of o number
of the states of the United Statec permit, under definite restric-
tions, the invesiment of stvings banks and trust funds in pudlic
utility securities; that the laws of the State of New York, 2s zn
example, permit invesiments by scvings banks in the donds of gas
and electric corporations provided, among other things, that
'such corporation shall zave cll frunchises necessary to opercte
in territory in which at leust seventy-five (75) per centum of its
gross income is euzrned, which freonchisze szhall either be indetermin-
ate permits or agreements vwith, or subject to the jurisdiction of &
public cervice commission or other duly constituted regulatory body,
or shell extend at lecast five yecrs beyond the meturity of such
bonds * #* * T that the stoiutes of other stutes, such as
Ponnsylvania, Connecticut, und Minnesots, contain substanticlly
the same provision as that of the law of the State of New York,
above quoted; that the lesscchusetts Bonking Act conteine like
provision, oxcepting that o three yuor period instead of a five
yeor period, beyond the maturity of bonds is specified; that the
most recent issue of tpplicint's First ond Refunding lortgage
Bonds metures in the yecr 1966; that it is desireble that said
iscue of bonds, togother with other iszwvs of applicent's First
and Refunding Mortgage Bonds previously sold, and those which
mey hereafter be sold, should quelify aa legel investments fer
savings banks end trust funds in as many states of the United
States as is poscible; thet by effecting such pwrpose, the market
for applicant's bonds is definitely broadened and applicant is
encbled to dispose of its said bonds at higher prices than wouwld
otherwise be obtainable; ir other words, the matter of the legali-
zation of opplicant’'s bonds oz savings benks investments has a
definite bearing upon *he cost of momey to your applicant; that in
order to qualifly epplicant's scid last mentionsd Firat and Refunding
Mortgege Bords as savirgs benks investments in the State of New York
and certain other states of the United States, it is essential that
your applicant possess the roquicite franchisec wnd f{ranchise rights
extending to the year 1971;"

Similar allegations sppeer irn tho other applications.
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There is nothing in the record, aside from applicant's
allegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such cost is influenced by various franchise
torms or conditions. The Commission’s steff did not investigate and
report on the facts in these matters nor was any evidence presented
frod any other sowrce. To us it seoms that this argument in faver
of tho granting of the particular and limited certificates askod
for must, on close inspection, lose whatever validity it may appear
to have. The laws of the State of New York, as cited by applicent
in the foregoing quotation, clearly require operating franchises
or certificates and not merely franchises authorizing the occupancy
of streets or roads. The New York law, a3 cited by applicont, reads
that "such corporation shall huve «ll franchices necessary 4o operate
in territory in which ot least seventy-five (75) per centum of its
grosc income is earned *whwwk" (emphosis supplied).

Te comclude, upon the record as it stands, that these applica-
tions should either bve dismissed or reopened and consolidated into one
proceeding so that an opportunity may be given to applicant for sub-
mission of new and additional evidence, und that an independent in-

vestigation be made by our own staff on the items in question.

As to (3)3 The order in tho majority decision No. 34488 reads,

in part, "IT IS ORDERZD that Pacific Gas and Electric Company be and it

ic hereby grented & certificate to exisrcise the rights and privilegos
granted Yy The Gownty of Buvtey Ty Oroinanc Moo 347 adopted vamuary 1,
1938, within such parts or portions of said County as nre now served by

it or as hereafter may be sorved Ly it through extensions of its existing
system made in the ordinery course of business as contempleted by Section

50(a) of the Public Utilities Act:”
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Similer lenguage is used in the orders pertaining t¢ the other appli-
cations of this series. The important question, we think, is: does
the Commission here authorize merely the exercise of the limited right
and privilege granted by the courties in their county framchises, it
being wnderstood that the counties have ne authority over operstion
and service, or ere these Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each applicuation is to be for a certificete
limited to the approval of the county franchise or for the much broader
operating cnd service certificate. Former Commissioner Wakefield, &s
we heve said, repeatedly raised the same question in these procoedings.
The mejority continues ir its refusal to moot and decide that basic issue.
They profer the embiguous language of their order. Thoy zre satisfied
40 leave to the utility tho interpretation of whether the order means
the one thing or the other.

We are told that this Commission's orders must be sirictly com-
strued and that the order here made does not specifically grant cperating

and service rights., This might elso be inferred from the language in the

mejority opinion reeding ac followe (Decision No. 34488, peges 4 and 5)1

"However, it is further declcred in peragreph (b) of
Section 50 thut ne utility chall 'exercise amy right or priviloge
under any franchise' obtuined cftur Merch 23, 1912, 'without
first having obteined from the Commission & certificate thet
public convonienco and nacessity require the exorcise of such
right and privilege.' No oxomption from this requirement is
given to any utility. =Dach must apply to the Commission for &
cortificete 1o oxerciso o&ch new franchise obtained, whether or not
the rights already secured to it may be equally extensive with
the rights end privileges expressed in the new frenchise gront.

Anc further, (pczes 5 and 6 of the some decision)s

wgech of these certificates is curefully phrased to say that pub-
15¢ convenience cnd necessity require no more than that cpplicant be
permitted to exorcise the newly ccquired franchiso t0 the extent of
focilitics oxisting todey end os herecftor expinded in the ordincry
courge of business to contiguous crocs. It follows, therefore, thot
the certifictte hore given is not one ptrticle brosder than the
cppliccnt mey rightfully demend by virtue of the provisions con-
teined in Section 50 of the Public Utilities Act.”




But, in its order in decision No. 34488, in condition No. 2,
tho magor;ty stipulates

"2. That, except upon further certificate of this Commission
first obtained, Applicant shall not exercise such {ranchise for the
purpose of supplying electricity within those parts or porticns of
said County now being served by the C:ty of Biggs or the City of
Gridley;"

This exception, it will be noted, refers to the exercise of

‘such franchise “for the pwpose of supplying electricity." We think
that this language may cortainlyAbe construed as permitting the supply-
ing of electricity cutside of the restricted area.

The majority opinion presents the matter as one of s:mple

principle and procedure and as well sottiled by uniform Commission practice

and a long line of decisions by this Commission. 3/

N

3/ The majority opinion in Decision No. 34488 reads, in part, as follows:

"To us, it would appoar almost self-evident that the requested
authorization should be granted. Yet, in a former proceeding, in-
voling a similar franchise isasued to the said wtility by the County
of Mendocino, & dissent was voiced to our Decision No. 33946 rendered
theroin. And we might as well frenkly acknowledge a present diver-
gence of opinion zmong the zmombers of the Commission. Fourteen like
applications, which have veen under consideration for someo time, are
being decided concurrently with thic application. In view of the cir-
cwmstances indicated, we feel impolled “o incorporate within the.
decision of one of such proceodings a clear statement of the reasons
prompting our action with respect to the entire series.

"This Cozmission has so many tines considered utility applica-
tions arising under Section 50 of tho Public Utilities Act, and has
50 conzistently followed the principloes and procodure axigmnally
enuncisted, that there would seem to be little if any octzslon for
an extended re-statement thoreof in this instuxce.

"Franchises issued to electric and gas utilities by county
guthorities are granted in accordence with the powergwgiven them by

lew, powers which the counties possessed long befors Mapeh 23, 1912,
the effoctive date of the Public Utilities Act as first onaclted, and
powers which were expressly reservod To them thereafter. Paragraph
(2) of Section 50 explicitly so declarus. So the Commission may
neithor approve nor disapprove thu action taken by the fourteen
counties which have issued new {ranchises to the applicant herein.
However, beceuss it is provided in paragreph (b) of the seme section
that & utility shall obtain from the Commission a certificate of pub-
lic convenience and necessity for the exercise of each franchise
obtained, the question has been raised whether the Commission prop-
erly exercises the autherity shus committed to ite.

"We are convinced thet thers aus been neither misconstruction of
those provisions of the Act nor auny abuse of the author;ty theredby
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A careful reading of these quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has failed to underétahd, and to‘meot, the real issues in these
cases and that its decisions are contrary to the record in every one of these

epplications. It is erroneous to characterize the present applications

3/ {continued)
“vested in the Commission. We are supported in such conviction by the
Commission's uniform interpretation and zpplication of those provisions
over all the years.

"The rightc vested in public utilities in existence on March
23, 1912, are quite clecrly oxpresszed in the constitutional end
statutory chunges of that time. And those must be read in the
light of contemporary Jjudicizl docisions. Of tho many proceedings
first coming before the Commicsion, crising under the several sub-
divisions of Soction 50, those involving the oxtent of the rights
secured to utilities existing on thet date predominuted. There were
zeny others involving the proposed entrance of a new operator into
the utility field. Thoese of thu first growp predominated becauso
the Commission wes thon cilled upon to dotermine whether euach oxist-
ing or contempletod utility catorprise had in fact qualified itsolf
25 of that dute for the protection which tho law expressly gave to
those which had met the required specification#. The prescrided con-
ditions were that the utility suystem be either actually comstructed
or a construction progrem under<iken in good fuith by virtue of o
frenchise previocusly obtuined. The protection cceorded to = utility
vhich could thus qualify is c¢leirly onough expressed in Section 50
itself. It is the right to continuy ir business und to expand that
business to the extent got forth i subdivision (&), namely, to expend
its utility facilities into urexcs soutiguous to thet already served,
provided only thut such expunszios te made in the ordinary course of
business and not result in tio Invorion of o field occupied by znother
utility of like character. Thut wag & right secured to the utility
without limit cs to time, ond without oblizotion to secure any further
grant of cuthority from the stite, oxcept that cities cnd counties
might continue to exercise their power to extct franchises for the
occupaney of their streets und nighwnys., ® % % & & % & * & & & % »

"All of the county franchises which &re now before the Commis-
sion for consideration must be accepted &s lawfully granted. It
must be acknowledged slso that in 2ll thoce counties the applicant
nas, by itself or its predecessers, perfected its right to engage
in tho electric utility business. Some of such rights were per-
fected by operztions begun before 1912, untl some by certificates
therec{ter issued by the Coxmissior itself. True, there may not
now be distribution facilities existing throughout eack county.

But the Commigsion is not issuing o certifliecte to the effect that
publi¢ convenience and necessity require the extension of appli-
cant's facilities and service throughout the entire county. Nor
did it do so in the Mendocino decision. ZEach of these certificates
iz carefully phrased o say that public convenience and necessity
require no z=ore then that applicant be permitied to exercise the
newly acquired franchise to the extent of facil%ties existing today
and as hereafter expanded in the ordinary course of business to con-
tiguous ereas. It follows, therefore, that the gertificato here
giver is not one perticle broader than the applicant may rightfully
demand by virtue of the provisions contained in Swction 50 of the
Public Utilitios Act.
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as similar to or indistinguishable from the many Section 50 proceed-
ings bvefore this Commission in the past. Reviewing pust applications
and decisions of this character, we huve been unable to find &ny,

apart from this recent series of epplications by this applicant,

vherein the specification appears that operating end service rights

and privileges sre not neoded and apporently not wanted. In all of

the applicutions we have found the applicunts have beoen concerned not
merely with o certificate by this Commissiorn approving limited county

or city franchise grants. On the contr&fy, such zpplicants have been
concorncd with the securing of & grant of operating and service rights
out of the exclusive authority of this Commission. And this, we ere
satisfied, is not & theoretical or meaningless differentiction or dis-
tinction. It i3, we think, one of the controlling metters in such cosos.
The r=ofusel of the mejority to recognize this essenticl difference nmusi,
of necessity, result in erroncous cnd unlawful decisiors.

The majority apperently does not cuestion the correctress of
the allegation that epplicent is in present possession of all necessary
operating and service rights "without limit as to time =nd without obliga-
tion to secure cny further grant of autherity from the stote, except thet
cities cnd counties might continmue to exercise their power to exact fran=
chises for tho occuptney of their gtreets and highweys." The mejority
seys: "It must be acknowledgod clso that in all these counties the =zp-
plicant hes, by itself or ils predecessors, perfacted its right to engege

in the electric utility business.”™

3/ (continued)

"I connot justiy be held, therefore,thct in such opplicetions
a8 this the Commission improperly grents ¢ blanket cortificate
covering an entire county, snd taet no factual bosis exists for the
finding mode thot public convenience cnd necessity so require. This
pkrase has no precise mecning, but must be viewed in the light of
its statutory setting. The Commission mokes its finding of public
convenience tnd necessity bectuse this is the roquisite finding
jmposed by tho stctute in z11 such ¢2ses. The more foct thet such
finding is mede Coss not connote that some gonerous discretionsry
gront hes been conferred upon the utility. The cpplictnt utility
nas been given no more thonm the low contemplates thet it receive.
In owr opinion, on the basis of the record in these npplications,
we hove no legal right to 4o otherwise.”
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We think this is taking altogether too much for granted. The
record, beyond applicant's allegations, by no means substantiates these
assumptions. The so-called comstitutionszl grants referred to by the ma-
Jority heve not been proven co cweeping ond all embracing as to relieve
a utility from all "obligation to secure any further grant or authority
from the state." In several of this sories of applications by this
applicant, tesiimony was given thot there is some question as to what
the constitutioncl franchise rezlly covers and thet, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and unsound are the
majority pronouncements thet "the certificate here given is not cne
particle broader than the zpplicant mey rightfully demend" and that "“The
epplicent utility has been given no more than the law contemplates thet
it receive."

Ve agree that a county or & city, within the limits of thelr
authority, may grant or refuse to grant utility franchises. We deny
that this Commission, when such o city or county franchise is granted,
thereupon has no choice but to opprove in toto. The stzmte's politictl
subdivisien, county or city, muy exercise its limited pewers withln the
low governing its cutherity. This Commission, acting within its powers,
mey grent or withhold certificates of public convenience cnd necessity
znd noy attech to them its own terms ond conditions cs to time, terri-
torisl extent and other metters &s the public intorest moy dictate and
the record substantiate.

As to (4)1  According to the record, there are now outstanding

and in effect numerous county and city franchises with various terms and
conditions granted partly prior to and pertly subsequent to the enactment
of the Public Utilities Act. Thero are also outstanding many orders of
+his Commission granting certificates of public convenience and necessity

oither corresponding to or supplementing city and county franchises.




Suech franchises are usually, though not elways, fixed term grants, while
tzis Commission's operating und service certificetes usually are indeterm-
inate as to time. Prior to the enactment of the Public Utilities Act,
county and city franchises often contained lawful provisions concerning
operation, service and rates. The Public Utilities Act divested the
counties and cities of authority over such matters snd placed such auth-
ority in this Commission. In some instances the granting of new county
and city franchices is made conditiored upon the cancellation or swrronder
of prior {renckises; in other cases there is no such condition. We think
a consistent and non~discriminatory policy and pructice should be adopted
by this Commission in the granting of itz certificutes. New certificates

of public convenience und necessity should be granted on condition that

(a) prior and conflicting certificates be surrendered
and cwncelled;

(v) certificates granted by thiz Commission should,
excopt in extraordinary cases, be indeterminate
in duration cnd not for fixed terms;

the Commiszsion should not indirectly, or by implica-
tion, approve ¢r ratify o make lawful any condition
in sny city or county f{ranchise when it appears that
the imposition of such condition is unlawful and be-
yond the uuthority of suck ¢ity or county. 4/

4/ In Application No. 22216 the freuchise granted by the Supervisors of
Butte County (Ordinance 349) contains the following c¢leauses:

"Soction 1. The right, privilege and franchise of erecting,
constructing and maintaining electiris lines consisting of poles
or other suitable structures snd wires, cressarms and other ap=-
pliances installed thereon, including wires for the private
telephone and telegriph purposes of the grantee, in 30 many and
in such parts of the public highways, stroeots, rowds and places
of said County of Butte as the grantoe of said right, privilege
end franchise meay from time to time ¢lect to use for the purposes
hereinafter specified, snd of using such electric lines for the
purpose of transmitiing, conveving, distributing ond supplying
electricity 1o the public for licht, heat, power wnd cll luwful
purposes, are heroby granted, by scid County of Butte, to Pacific
Gos ond Electric Compeony, its succesasrs £ad GssigndeTeccececcney

"Section 8. The said right, privilege cnd franchise cre granted
under and sursuant to the provisions of the lows of the Stote of
Coliforniz which relates to the grunting of rights, privileges -cnd
franchises by counties.” (Emphtsis owrs). We think the county has
no suthority to grant the operuting uwnud use rights ond privileges re-
ferred to in the erphuszized portior of Section 1, and we believe that
provision of the franchizse to be unluwful. The utility may argue, how-
pver, thot the implied ccceptonce and 2pproval by the Commission in its
docision und order of the entire county fronchise, including the unlaw-
ful portion, constitutes o granting of ox opercting ind service
certificato.
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As to (5): Applicant in these proceedings, we have shown,
asks for orders from this Commission granting “a certificate declaring
that the present and future pudblic convenience and necessity require, and

will require, the exercise by it of the right, privilege and franchise

grented by said Ordinance 249 of the Board of Supervisors of the County

of Butte, State of California, all as provided for im Section 50(b) of
the Public Utilities Act of <ho State of Califoernia™ and is on record
stating it does not ask for nor desire an operating or service certificate.
The majority hes issued certificates that may be comstrued as grenting
rigkts and privileges much groater than asked for, the difference being
botween, in tho ono ¢ese, the right and privilego to occupy city and
county streets and ronds, &nd the right cnd priviloge, in the othor case,
t6 carry on the cperetion of electric or gas utilities for the production,
transmission, distribution and sale to the public of zos or electricity for
light, hest, power &nd other purposes and the corrying on of & complete
electric or gas utility business. Notwithstonding the essential and
for reaching difference betweern the two kinds of rights and privileges, the
mojority does not see fit in the cuses here considered, and in gimilar cases
affecting other utilities, to mike cleer whet kind of & certificate is being
gronted cnd cpperently does not wisk to elimincte o deliderate anbiguity in
orders of this nature. Such ambiguity, we are comvinced, cannot be Justi-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is 2gzinst the public interezt. The majority has edvanced no
reason why the important issues raised in these proceedings should not be
considered on their meritc and determined on an adequate record.

Concluding we desire to express ouwr conviction that the pro-
visions of the Public Utilities Act dealing with certificates of public

convenience and necossity constitute ﬁart of the very foundation of




public utility reguiation. They wore so.conaidered wher tha pubdblic

utility law was onacted and during the eerly years of the Commigsion's
activity, We think they should not be taken o5 & matter of routipe at

the present time.




Two of our associates are filing this day (October 21,
19L1) the forégoing statenent purporting to be in support of their
dissent formally noted to the Commission™s Decision No. 34488
issued on August 12, 1l9Ll, granting Pacific Gas end Zlectric Com-

pany & certificate to exercise an electric franchise obtained

from Butte County, as well as sixteen other decisions of a similar

nature issued on the sanme date,

Those decisions, of course, have long since becoxe
Tinal, and we would not now have occasion to make any comment
upon the statement being riled by our assoclates were it not for
the very decided misstatement of fact which they make in support
of their contentions. OQur Decision No. 34488 in tkhe Butte County
matter speaks for itself and needs no further deferse upon our
pert. But, when the dissenters now state that the majority of
the Commiscion have for more than two yeers refused the repested
requests of former Commissioner Wakefield for a proper coasidera-
tion and determination of tre issucs involved, implying that such
former Commissioner had rocommended the deniel or seme otler dis-
position of all such applicatious, it becomes incumbent upon us
to point out the utter falsity of that statenent.

The fact 45 that during the term of Mr. Wakefield upon
this Commicsion he Jjoined in more than one hundred decisions
grenting this utility cartiticates o exercise city end county
sranchise rights, nearly ell of whick were decisions prepared
under his supexvision. Ninetocn of these were certificates author-
izing the exerclse of county franchises. Never, except in one
instence, did the Commission disagree with nis recommendation in
any county franchise decizion he prepared, and that was his pro-
posed revised amended opinion and order iz respect to Application

No. 21744 involving the Mendocino County franchise, and this
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proposcd amended opinion and order was not submitted by hinm for
Tinal consideration by the Commission until the micddle of
Jenuary, 1941. And his recommendation in this instance, in whilch
the majority of the Commissioners did not join, was not that a
certificate be donied the applicant utility dut that the certifi-
cate first lssucd as prepared by him be reaffirmed with only
slight modification. At no time during his torm of office did

he present any proposal for the disposition in one wey or another
dr eny of the applications herein involved, although all had

been assignod to him and many ¢of them hed been ready for decision
for more than two years. The impliceation mede by the two dis-
senters that the Commission feiled to give full consideration

end thorough discussion on the issues involved in a multitule

of like franchise matters coming bdefore it, during the past two
yeers or at eny time, is simply untruc. The references mede by
the two dlssenters to ccertain moemoranda scemingly propared by

the former Commissioner eid thom little in thelr contention

when those statements are viewcd in thc light of whet the record
shows to have been that Commissioncr's recl ection, And such
private memoranda are not, of course, part of the record in eny

of these proceedings.
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The mejority aembers of the Cormmnission have wade tae allezation
that the statements conmtained in our (issenting opinion concerning the atti-
tuce of rormer Commiszioner Wokelield tomord the issuance of certilicates
in “he Pacific Gas and Electwvic Company franchise cases are Jolse. This
charge of fzlsehood is apparently based upon a technical contention that

the various memoranda prepered by former Cormuissioner waltellelc, and re-

ferred to in our dissenting oninion, are not properlr o part of the Com-

micsionts official record in these procecuinis.

The ouestion of veracity is not ot isove. IV is 2 fect that all
of the nmemoranda cuoted in owr dissent were adrdiledly written by Commiscioner
Wakeficld and cuxdtied by idm in some insiences for the consideration of the
Cormission itself ond in others for the cemsiderction of the Commission's
legal wnd techmical staifs, who are the expert advisers of the Commdssioners
in all such matters. The mere fact 4.t the mujordity members of the Commission
did not sce £it to allow all of thece nemoranda to be included in the oificial
files of these procecdinss simply ctrenjthens ows belied thot the majority
nave foiled to cive proser consideration to the important guestlons raised
by Com.issioner Valielield ond Wr us.

It iz our carmest belief 4hat the porsisztent refusal of the majority
to permit thedr decisions to dzal with the all important question whether
operating rights are or cre not conferred by the certificates of public con-
venicnee and necessity grented 4o Lhe Pacific Gas and Zlectric Compuny ine
evitably tends to nullify the spirit and the inteat of the Pudlie Utilities
Act,

In the record and in repcated conferences with the Comrdssion
the attorneys for tho Pacific Ges and Electric Company iove asserted taat
the company ¢oos not desire or require in ihwese cases any srant of opera-
ting rioits from this Corydszion. Recently one of the attornevs for the

company, in a hearin; helore the Commiscion,

hic company did not neced any certilicates to

cownties involvec. Tidc questicn, he added, could only be detersined [inally

by the cowrts.
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we disagreo profowndly vdth thisinterpretation of tie Puolic

Utilities Act By the ctiormey for the commany, and with the acquiescence
of the majority members of the Comuission in this contentlon, and we
earncstly hope that an eurly determiin.tion by the courts of this import.nt

issue may be had,
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