Deoision No.

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA
Ly M&

Application No. 22733

In the matter of the application
of PACIFIC GAS AND ELECTRIC COM-
PANY, a corporation, for an order
of the Railrcad Commisasion of the
State of California, granting to
applicant a certificate of public
convenience and necessity to exer-
c¢lee the right, privilege and {rean~
chise heretofore granted to appli-
cant's predecessory in interest
MIDLAND COUNTIES PUBLIC SERVICE
CORPORATION by Ordinance No. 515
of the Board of Supervisors of the
COUNTY OF SANTA BARBARA, State of
California.
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R. W. Duval, Attorney, for Applicant.

A. G. Oliver, City Attormey, for
City of Lompoc.

H. T. Balley, City Attormey, for Clity
of Santa Maria.

BY TEE COMMISSION:

DPIKNION

Pacific Cas and Electric Company has applied for authorif.y' um!er
Section 50(b) of the Public Utilitics Act to exercise rights and privileges

pertaining to electric service oxprossed in a franchise granted 1t Dy the

County of Sante Bardars.

This franchise 18 for a term of f£ifty (50) yeers and provides that
during said term the granteoe shall pay to the County of Santa Bardbara two per
cont (24) of 1te gross receipts arising from the use, operation, or posgesslon
thereof.

A joint hearing in this application and Application No. 22732 vas
held and from the testimony received it appears that Applicant or its prede-
cessors fOr WAnY years have rendered electric service within the county except
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in the municipally supplied City of Lompoc and on the coastal plain lying
south of tho Santa Ynez Mountains and extending from Gaviota, on the west,
to the southeastern boundary of the county which 1s supplied dy Southern
California Edison Company Ltd. and it also appears that Applicant is not
geeking the requested authority for the pu:ﬁoee of competing with Southern
California Edison Company Ltd. or the City of Lompoc.

The applicetion and the evidence introduced by Applicant Indicate
that, while possessing valid franchise rights under wvhich to continue this
gervice, 1t had obtained the present franchise primarily for the purpose of
oxtending 1ta franchise rights for a pericd commensurate with the life of

:tfa mortgage bonds.
Applicant also has stipulated that 1t will nover claim defore this

Commiseion, or any cowrt, or other public dody, a velue for said franchise
in excess of the actual cost thereof, which ¢ost, exclusive of the fee of
T1fty dollars ($50) paid this Commission at the time of Tiling this applica-
tion, consists of two hundred four dollars and aevénty-rive cents ($204.75)
paild the county for the franchise and for pubdlication.

The Commission is of the opinion that the requested authority
should be granted with appropriate restrictions concerning Southern Callifornia

Edison Company Ltd. and the City of Lompoc.

A pudblic heering having been had upon the sbove-entitled applica-

tion of Pacific Gas and Electric Company, and the matter considered, and

It appearing and being found as a fact that public convenience.and .

necessity 30 require, 1t 1s ordered that Pacific Cas and Electric Company be
and It 18 heredby granted a certificate to exercise the rights and privileges
granted by the County of Santa Barbara, by Ordinance No. 515, adopted
December 27, 1938, within such parts or portions of sald County as are now
served by it or as hereafter may be served dy it through extemsions of Its

existing system made in the ordinary course of business es contemplated by
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Section 50(a) of the Public Utilities Act, provided, further, that this
certificate shall be subject to the following con&itiom:

1. That extensions of Applicent’s electric distribution lines in sald
County of Senta Bardars way be mede only in mccordence witk such a.pplica.‘bio
rule or rules as may be prescrided or approved by the Commission apd' in
effect at the time covering such extensions, or in accorda_n‘ce with any
general oxr specifal suthority .grantod by the Commission;

2. That, except upon further certificate of thie Commission first

obtained, Applicant shall not exercise such franchise for the purpose of

supplying electricity in those parts or portions of sald county now deing

served by Southern Calffornia Edison Company Ltd. or the City of Lompoc.

5'. That the Commission may hereaftor, by appropriate proceeding and
order, limit the euthority herein granted to Applicsnt as to any territory
withiz sa‘rdv, counts; not then deing served dy it; and

k. That no claim of value for such franchigse or the authority herein
granted in excess of the actual cost thereof shall ever be made by grantee,
i1ts succeasors, or assigns, defore this Coamsisailon or besfore any court or
other pudlic dody.

The effective date of this Order eball be the twentieth day from

and after the date hereof. '
, Dated at San Francisco, Californis, this / }/ day of

Qe.qo,«o#_ , 1941,

Conmissioners.

Commissinnarg,




DISSENTING OPINION

We dissent from the majority decisions in the following seventeen

(17) Section 50 certificate applications, all filed by Pacific Gas and

Electric Company, vizs

Decision No. Application No.

34438 22216 (electric service in Butte County),

34496 22217 (ges service in Butte County),

34495 22218 (electric service in Plumas County),

34497 22379 (electric service in Yolo County),

34498 22440 (electric service in Nepa County),

34499 22458 (electric service in Sutter County),

34503 22642 (eloctric service in Fresnc County),

34502 22712 (gas service in Sutter County),

34501 22726 (electric service in Merced Counmty),

34504 22733 (electric service in Santa Barbara County),
34500 22751 (electric service in Madera County),

34489 23083 (electric service in Kings County),

34490 23142 (electric service in Teheme County),

34491 23154 (electric service in Kern Cownty),

34492 23155 (gas service in Korn County),

34493 23435 (eloctric service in San Luia Obispo County),
34494 23442 (eloctric service in Mariposa County).

Although the facts, circumstances and issues are not in all
respocts similar in each of thece seventeen (17) proceedings, the majority
decisions make no distinctions and the same form of order appecrs in each

case. We may, therefore, summarize our dissent and epply it to oach of the

seventeen decisions.

The decisions, wo think, are erroneous and should be amended in

the following particulers:

(1) The majority has feilcd to give consideration to the con=

trolling issuss in these cases and has refused the repeated
roquests of the presiding Cocmissioner (now resigned) and of
the undersigned Commiscioners for proper considerstion anc
detormination of such icsues, und tho Commission hes failed
t0 exeorcise its autkority lawfully und properly'&nd has made

its docisions contrary <o the record in thesoe proceedings.
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(2) The record made in each of these proceedings fails to establish
adequate grounds upon which to base findings that certificates of
public convenience ardnecessity should be grantedend it is apperent
that the raecord in each of the seventeen (17) applications is insuf-
ficient and inadequate in this respect.

{(3) The orders granting certificates of public convenience and

necessity are smbiguous und uncertein in language and effect and

fail to meke definite whether opercting und service certificates are
grented or whether the Comrission's grants &re confined to the mere
certification of county franchises permitting the occupancy oI county
roads and highways, without conveying any operating or service rights
and privileges.
(4) The Commission, while granting new certificates, has failed to
cancel and annul existing prior certificctes, with the result that
there will be outstunding, und epparently gimultaneously in effect,
numerous certificates and grants conflicting in terms and conditions
and overlapping in space cnd time;
(5) The granting of certificates of public convenience and neces-
sity, which may be construed ar conveying operating and service rights
and privileges in any of thece seventeon (17) proceedings, is contrary
to applicant's prayers and results in the Commission's making of grants
to applicant, Pacific Gus and Electric Compeny, which that utility
company has not asked for and specifically states it does not need.
A substentietion of tho five items summarized ubove iz necessary.
As to (1)3 ALl of thece applications were nssigned by the Commis=
sion to Commissioner Wakefield for hearing and either heard by him or referred
to examiners of the Commission for the taking of testimony. In addition to
the seventeen (17) applications referraed to above, Commisaioner Wekefield
alzo had assigned to him other similer applications made by the seme appli~
cart, including Application No. 21744 for an electric certificate in Men=

decino Countyg ) A more voluminous record was mude in the latter proceeding

(a) Decision No. 33946, decided February 25th, 194l1.
O




o X

than in any of the other similer cpplicutions. Thut record leaves no
doubt of Commisaioner Wekefield's careful consideration of all issues,
facts and testimony in that cose nor of the complete presentation of his
findings and conclusions to the Commission. In the memorzandum by him
dated November 13, 1940, addresced to the attorney of the Commission he
said, in part:

"o w % it seems to me that one of three alternatives is

open to uss

"1. To grant c certificate finding that public convenience
and necessity require that applicent exercise the freonchise granted,
but pointing out thet this fronchise has no legal effect, otherwise
than authorizing it to use the streets, and that other authority is
necessary to permit it to operate.

"2. To treat the application as an application for certificazte
to exercise the franchise and also to construct, mzintain and oper-
ate, in which event the order could be in substantially the seme
form es the present form. I think, however, if we adopt this alterna-
tive, we should point out what we =re doing and that we ere in effect
granting a certificate under both Sections 50(a) and 50(b) .

"3. To deny the cpplications on the ground that by their torms
they seek an cpplication uader 50(b); that the primcipal evidence
produced in support therecf wms the need to comply with the ecstern
statutes regulating the investments of savings benks, etc., and thet
cince tho franchise end certificate would not meet the requirements
of those siztutes thet no cuse hos been mede for the issuance of the
certificate. In this caze the denicl should be without prejudice cnd
perhcps o suggestion mode to +he compouy that they should file an
cmended applicction csking for t cortificute to comstruct, maintain
tnd opercte, os well 28 oxorcisce tho franchise.

"y fovor the lust course becuuse I believe it will not work
cny herdship on the company crd will crecte the lezst confusion.
In the cuse of the County of Mendocino ot least, they do not neod the
frenchise in order to use the roads at the prosent time, s they now
hove o genercl county fronchise which runs until 1961. No matter how
carefully we worded the order granting the certificate it might soan
become = number and title such as *Decision No. 32751, a certificate
of public convenience and necessity to exercise a franchise in Mendo-
cino County,' and become conzidered a certificate to operate, no matier
how carefully we pointed out that such was not intended.

"Alteraative No. 1 is open to the objection thet it does not give:
the company what i% wants or needs, and alternetive No. 2, that it is
giving tho company something it does not csk for.”

More then & year prior to the date of the memorandum froc

which we have quoted, Cormissioner Wakefield, on July 27, 1939, addressed

a memoremdum to the Commissiorn and asked for & determipation of several
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questions and issues which to him seemad - controlling in these proceedings.
We quote:s

"It is my understanding thet under the present law, the only
authority remaining in c¢ities and counties pertinent to this discus-
sion is the right to control the use of the stroets and highways, and
so far ws I know, none of the ordinances involve purport to grant any
other authority than the right to use the streets and highways. * * *
® % ow & % % ¥ % It may bo that operating rights and tho right to
oxercise franchiczes to use sireets and highways are so interwoven
that this Commission cannot meke anm order cortifying franchise rights
without, in effect, certifying operating rights, but if this is true,
of which I am not yet convinced, the orders should make it clear what
iz being done, rather than as I think has been the case in the past
of not ¢learly passing on the questiorn. If operating rights zre
involved, perhaps it should be suggested to the utility that the title
and prayer ¢f its petitions be so worded as to clearly indicate this
fact. Notice of hearing has been published in those procoedings,
zotting forth the title of tke procesding and tho date of tho hearing.
There would be no notice to intorested partises from this form of
notice that operating rights were involved. liereover, in my opinion,
by reading the petition ore could net obtain that informations

"It is, therofore, my suggustion in this connection that the
orders issued meke it c¢loar in some appropriate menner that the
Commission is rot pessing on operating rights in those proceedings,
and stating spocifically that only the right to use the stroots
ond highways whero opercting rights alreedy oxist in the utility,
or arc horeaftor in an appropritte menner acquired, is involved.

IX

"The allegationc in Applicction 21008, relating to qualifying
the applicant's Firet and Refunding Mortgege Bonds os legal invest-
ments for savings beuks end trust funds is &3 followss

ta % Wthst the laws of a number of the states of the United
States permit, under definite restrictions, the investment of
savings benks and trust fundsin public utility securities;

that the laws of the Stute of New York, as un oxample, permit
investments by savings banks in the bonds of gas and electric
corporations, provided, umong other things, that "such corpora=
“ion shall héve all {ranchises necessary to oporate in terri-
tory in which ot least sevorty-fivo (75) per centum of its
gross income is esrned, whick franchises shell either be inde-
terminate permits or agreements with, or subject to the juris-
diction of o public service commission or other duly constituted
regulatory body, or shall extend at leust five years beyond the
maturity of such bondz."!

"If the purpose is to comply with & statute which provides 'such
corporation shall huve all frunchizes necessury to operate, etc.,'
end the frenchises meroly granting the right to use the streeis

wnd highways are the types of franchises intended, our orders gront-~
ing a certificate to oxercise tho rights and privileges of such
franchizes may izprove the P. G. & E. Company's position in this
matter. Howevor, if the position is corroct, that in addition to
neving such a county franchise, it ls necessary for tho company

+0 have o cortificato from tho Commission to opercte (in the absonce
of & constitutional franchise obtained prior to 191l), thon little
if anything is accomplishod in the wey of improving the company's
position in this matter by an order cuthorizing the uso of the
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"franchise. * * * = % # T think ouwr duty in the matter will be fully
performed if we meke it clear what we are doing. On the other hand,
if the order is embiguous, permitting the representation that operat-
ing rights are granted when only the right to use the streeis and
highways is involved, I thirk we should be gubject to considerable
eriticism."

We find then this situations Tae presiding Commissioner
(Mr. Wekefield), to whom this large number of important cases was
assigned, after hearirg some of them and after consideration of the
;3sues involved, repeatedly, over 2 period of two years or more, presented
to “he Commission certain controlling questions togother with his recommen-
dations. When Commissioner Wakefield, in March of this year, left the
Commission, the seventeen (17) applicaticns here under consideration
remained undecided before the Cozmission. Decisions were later prepared
and presented for the Commissioners' signatures. The undersigned Commis-
sioners, upon a review of the record, found the conditions as herein re-
ferred to. We found the basic questions raised ard presented by Commissioner
Wakefield had been ignored and left undecided, thet ris recommendations hed
been given no consideration by the majority and that the decisions presented
40 us were ambiguous, coptirary to the evidence and, although presumably
granting what applicant sought to have grented, made & grant contrery to
applicant's petitions ard different and much wider in scope then applied for
by the utility company. Ve are, therefore, wawilling and unable to sign
those decisions.

We asked for further consideration by the Commission of the appli-
cations in the light of the record and the presentations made by the pre-
siding Commissioner. Before docizions contrary to the record were 1o be
nanded down we asked for & re-nscigrment of the applications to one or more
Cozmissioners or for a comsolidation of 2ll sevenieen (17) proceedings be~
fore the Commission ez banc, wheon tae undetermined and controlling questions

zight be gone into wnd a more complete record osteblished.

Or Mey 22nd, Jure 2nd ond July 2nd, of this year, Commissioner

Saehepe addreossed memorands to the Comulasion dealing with the matiters here
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roferred to and making specific requests and recommendations. Commissioner
Havenner vorbally mude swbstantially similar recommendations and requests.
The majority gave no consideration to cur presentations and the issues
raised were not gone into by the Commission.

0f the six Commissioners who during the last two years have had
these seventoon (17) applications Yefore them for decision, we find there-
fore three (the presiding Commissioner in these cuses, lr. Wakefield, now
resigned, and the two undersigned Commissioners) opposed to the order in the
progsent majority decisions.

Upon this record, we think that proper and lawful procedure re-
quires o reopening and conasclidation of these seventeen (17) applications
into one proceeding with rotice to all parties of the questions at issue,
with & hecring before the entire Commission znd, thereoupon, decisions by an
informed Commission based upon an adequate and complete record.

As to (2)s Applicant in each of the seventeen (17) applications
alleges and insists that it does not zsk for and dees not need certificates
of pubdblic convenience and necessity muthorizing the operation of its elec-
tri¢ or gas plants and the furnizshing of service to its consumers and rate;
payers. Applicent insists it iz at present in possession of such rights
(existing certificates and fronchisos tre listed in the respective applica-
tions) end doez not intend to surrondor them in exchange of new opersting

and service certificctes from the Commission. L/

L/ In Application No. 22216 the following zllegation sppecra:

"Applicent and/or its predecessors in interest originally
constructed and subsoquently extended the caid electric systenm in
the County of Butte and engaged in and comducted the business of
furnishing and supplying electric service in said county under
and pursuant to the following goneral county franchises granted
to applicant's predecessors by the Board of Supervisors of the
County of Butte, State of California, ramelys
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All that applicant asks for in every one of these applications
iz, not for an cperating or service certificate but for a certification

of the franchises granted by the respective counties. 2/

1/ (continuod)

Granting
Ordinence No. Adopted Franchise to:

159 July 7, 1899  July 7, Butte County Electric
Power and Lighting

Company

161 August 10, 1899 August 10, Yuba Electric Power
Company

Resolution January 10, 1902 Jenuvery 10, Oroville Light and
Power Company

Resolution November 15, 1904 Nevaember 15, Park Henshew
214 Yarch 10, 1905 March 10, Z. W. Sutcliffe

242 February 15, 1908 February 15, Great Western
Power Company

281 June 2, 1913 4 2, Creat Western
Power Company

And further:

"In this comnection applicant alleges that it now is and for a
number of years last past has been in possession znd ownership, among
other things, of all necessary rights, permission and authority to con=-
struct extenzions of its said electric system into any and all parts of
the unincorporated territory of said County of Butte, not presently
served by anpther olectric puolic utility, and to furnish and supply
electric energy and service therein for all lawful uses and purposes.”

2/ In Application 22216 it ic alleged:

"That while applicent is in possession and ownership -0f wvalid
franchises of erecting, constructing and mainteining electric lines
in the public aighways, strests, roads and places of said County of
Butte, and of uging such electric¢ lines for the purpose of transmit-
ting, conveying, distributing and supplying electricity to the public
for light, heat, power and all lawful purposes, it applied for and
obtained the franchise granted by caid Ordinance No. 349 of the Board
of Supervigors o the County of Butte primerily to enable applicent
to continue to qualify its First and Refumding Mortgage Bornds as legal
investments for savings banks and trust funds; * % * % % % and that
the exercise by your applicent of the right, privilegs, and franchise
granted by the aforementioned Ordinarnce No. 349 of the Board of Super=
vicors of the County of Butte (which said franchise expires on or about
February 1l, 1988) together with other rights, privileges, and fran-
chines now possessed and exercised by youwr applicant and those obtained
and hercaftor to be obimined, is essential to enable applicant to s¢
gqualify its said bonds."

Similer allegations appear in the other applications.
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The record is comclusive, therefae, on the following pointss

First, applicant insists that it is rnow in possession of all nec-
easary operating and service rights and doez not decire from this Cemmission
certificates granting such rights;

Second, applicant is now in possession of valid county and city
franchises, of verious unexpired terms and granting all necessary rights
for the use und occupancy of county or city streets, roads, and highways;

Third, the only apparent rezson advunced by applicent for the issuance
of & certificate limited to road occupancy,ux heretofore indicated, is
stated by applicant es follows:

Mo & k% it applied for and obtained the franchise
gronted by said Ordinance No. 349 of the Board of Supervisors
of the County of Butte primarily to encble gpplicant to comtinue to
quolifly its First and Refunding ifortgage Bords =& legal invest-
zents for cavings banks znd trust funds; tkat the laws of o number
of the statos of the United Statec permit, under definite restric-
tiong, the invesiment of savings banks and trust funds in public
utility eecwrities; that the laws of the State of New York, ag an
oxample, permit invesiments by savings banks in the bonds of gas
and electric corporations provided, waong other things, that
'such corporation shall nave &ll franchises nocessary to opercte
in territory in which at lecct seventy=five (75) per centum of its
grocs inceome ie ecrned, which fronchise shall either be indetermin-
ate permits or agreements with, or subject to the jurisdiction of &
public service commission or othor duly constituted regulstery bedy,
or shell extend 2t loast five years beyond the meturity of such
bonds * * % ': thot the stotutesz of othoer stntes, such os
Pennsylvanie, Connecticut, und Minnesota, contain substenticlly
the szme provision cs that of the low of the Stute of New York,
above quoted; thet the Macsachusetts Boanking Act conteins like
provision, excepting thet & threec yuer period instecd of & five
year period, boyond the maturity of bonds is spocified; thot the
most recent issue of tpplicent’s First and Refunding Mortgage
Bonds matures in the yesr 1966; that it is desirable that said
issue of bords, together with other issues of applicant's First
and Refunding Mortgege Bonds previously s50ld, and those which
may hereafter be sold, should qualify as legel investments for
savings banks and trust funds in as zany states of the United
States as is possible; that by effocting such purpose, the market
for applicant's bonds is definitely broadened =nd applicant is
enabled to dispose of its said bonds at higher prices than would
otherwice be obtainable; irn other words, the mattier of the legali-
zation of applicent'’s bonds ac savings banks investments has a
definite bearing upon the cost of money to your cpplicant; that in
order to qualify epplicant’s said last mentioned First and Refunding
Mortgage Bonds as savirgs banks investments in the State of New York
and certain other states of the United States, it is essential that
your applicant possess the requicite franchises and franchise rights
oxtending to the year 1971;"

Similar allogetions asppeer in tho other applications.
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There is nothing in the record, aside frem applicant's
nllegations, pertaining to the significance or scope of the legal
requirements in the several states in connection with the sale of
public utility bonds or other securities. There is no evidence on
the comparative cost of bond money to this applicant or to other
utilities in so far as such coct is influenced by various franchise
torms or conditions. The Commission's staff did not investigate and
report on the facts in these matiers mor was any evidence presented
frod any other source. To us it seoms taat this argument in favor
of the granting of the particular and limited certificates askod
for must, on close inspection, lose whatover validity it may appear
to have. The lawe of the State of New York, as cited by applicant
in the foregoing quotstion, clearly recuire operating franchises
or certificates and not mersly franchises authorizing the occupancy

of streets or roade. The New York law, ~s cited by applicant, reads

that "such corporation shall have all franchises necessary o gperate

in territory in which ot least severty-five (75) per centum of its
gross income is earned W  (emplhrsis supplied) .

We conclude, upon the record as it stands, that these applica-
tions should either be dismissed or rcopenod ond consolidated into one
proceeding so that an opportunity mey bo given to applicant for sub-
mission of new =nd additional evidence, wnd that an independent in-
vestigation be mede by our own staff oa the items in guestion.

As to (3): The order in the majority decision No. 34488 reeads,
in part, "IT IS ORDERED that Pacific (es and Electric Company be and it
is hereby grented & certificate to exercise the rights and privilegos
granted by the County of Butte, by Orcinance No. 349, adopted Jenuary 12,
1938, withir such parts or portions of said County £3 are now served by
it or as hereafter may be served by it through oxtensions of its existing
system made in the ordinary course of business as contemplated by Section

50(a) of the Public Utilities Act;"”
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Similar language is used in the orders pertaining to¢ the other appli-
cations of this series. The important question, we think, is: does

the Commission here authorize merely the exercise of the limited right
and privilege granted by the counties in their county franchises, it
being understood that the counties have no authority over cperation

and service, or are theso Commission certificates also grants of oper-
ating and service rights? We have asked the majority repeatedly to
decide whether their grant in each aspplication is to be for a certificate
limited to the approvel of the county franrchise or for the much broader
operating and service certificate. TFormer Commissioner Wakefield, as

we have said, repeatedly raised the same question in these proceedings.
The majority continues in its refusal to meot and decide thet basic issue.
They profer the zmbiguous language of thuir order. Thoy are satisfied

t0 leave to the utility tho interprotation of whether the order means

the ore thing or the other.

We are told that thia Commission's orders must de strictly con-
strued and that the order here mude does not specifically grant cperating
and service rights. This might zlso be inferred from theo language in the
majority opinien reading as follows (Decision No. 34438, pages 4 and 5):

"However, it is further declared in peragraph (b) of

Section 50 that no utility shall 'exercise any right or privilege
under any franchisc’ obtained after March 23, 1912, ‘without
first having obtained from the Commission a certificate thet
public convonienco cnd necessity require the oxercise of such
right and privilege.' No oxomption from this requirement is
given to eny utility. Zach must apply to the Commission for &
cortificete to oxercize vech new franchise obtained, whether or not
the rights elreedy secured to it may be equally extensive with
the rights end privileges expressed in the new frenchise great.”

And further, (pages 5 and 6 of the same decizion)s

"Eeeh of these certificotes iz curefully phrcsed to scy that pub-

lic¢ convenience cnd necessity require no more than thet applicant be
permitted o exorcise the rnowly Gequired frarchisoe to the extent of
facilitios oxisting todey and sz herecfter exptnded in the ordinary
course of business to contiguous croas. It follows, therefcre, that
the certificcte hore given is not onme purticle broader than the

epplicent mey rightfully demend by virtue of the provisions con-
tained in Section S0 of the Public Utilities Act.”
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But, in its order in decision No. 34488, in condition No. 2,
the majority stipulates

"2. That, except upon further certificete of this Commission

first obtamned, Applicant shall not exercise such frenchise Tor the
purpose of supplying electricity within those parts or portions of
said County now being served by the City of Biggs or the City of
Gridley;"

This exception, it will be noted, refers to the exerca.se of
such f{renchise "for the purpose of qupplyzng slectricity." " We think
that this language may cortainlv be construed as permitting the supply-~
ing of eloctricity outside of the restricted area.

The majority opinion presents the matter as one of simple

principle and procedure and as well settled by uniform Commission practice

and a long line of decisioms o this Commission. 3/

3/ The majority opinion in Decision No. 34488 reads, in part, as follows:

. "To us, it would appear slmost self-evident +that the requested
authorization should be granted. Yeot, in a former proceeding, in-
voling a similar franchisze issued to the said utility by the County
of Mendocinoe, & dissont was voiced to our Decision No. 33946 rendered
therein. And we might as well frankly acknowledge a prosent diver-
gence of opinion among thu members of the Commission. Fourteen like
applications, which have npeen under consideration for some time, are
being decided concurrentl: with this application. In view of the cir-
cumstences indicated, we feel impolled to incorporate within the
decisiorn of one of such progedcings a clear statement of the reasons
prozpting owr action with reupect to the entire series.

"This Commission has 5O ﬂ&ny times comsidered utility applica-
tions arising under Section 50 of the Public Utilities Act, and hes
so conzistently followed tne principles and procedure originally
sauwncisted, that there would zeem to be little if any occasieon for
an extended re=-statement t.erocf in this instance.

"Pranchises issued to sflectric and gos utilities by county
cuthorities are granied in accordance with the powers given them by
law, powers which the counties rossessed long before Marcn 23, 1912,
the offective date of the Puplic Utilities Act as first enascted, and
povwers which wore expreossly fFeserved 10 them thereafter. Paragraph
{e) of Section 50 explicitly uo declarvs. So the Commission mey
neither approve nor disapprovu the action taken by the fourteen -
counties which have issued ngw {runchises 1o the applzcart hereine.
However, because it is provided irn paragraph (b) of the same section
that a utility shell obtain from the Commission & certificate of pub-
lic convenience and necessity for the exercise of each franchise
obtained, the question has been raised whether the Commission prop-
erly exercises the authority -thus committed to it.

'T% are convinced that tmere has boen neither misconstruction of
these provisions of the Act asr any abuse of the authqrzty thoreby
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A careful reading of these quoted portions of the majority
opinion, and indeed of the entire opinion, indicates, we think, that
the majority has failed to understand, znd to meet, the real issues in these
cases and that its decisions are contrary 1o the record in every one of these

applications. It is erroneous to characterize the present applications

3/ (continued)
"vested in the Commission. Ve are supported in such conviction by the
Commission's uniform interpretetion and spplication of those provisions
over all the years.

“The rights vested in public utilities in existence om March
23, 1912, are quite closrly expressed in the constitutional and
statutory chenges of thet time. And these must be read in the
light of contemporary judicicl decisions. Of the meny proceedings
first coming before the Commission, erising under tho several sub=
divisions of Sectior 50, those involving the oxtent of the rights
secured to utilities existing on that duto predominuted. There were
many othoers involving the proposed entrunce of & new operator into
the utility field. Those of the first group predominated because
the Commission wes then called upon to dotermine vhether esch exigt-
ing or contemplatod utility entorprisc hud in fact qualified itself
&5 of that dute for the protection which the law expressly gave to
thote which hed met <the required specifications. The prescribed con-
ditions were thtt the utility system be elither actually constructed
or & comstruction progrom undertcken in good faith by virtue of o
franchise previously obtained. The protection accorded to & utility
vhich could thus gualify ic clewrly onough expressed in Section 50
itself. It is the right to continue in business snd to expund that
buciness to the extent set forth in subdivision (&), namely, te expend
its utility facilities into crecs contiguous to thut already served,
provided only thet such expunsion be made in the ordintry course of
business end not result in the invosion of & field occwpied by another
utility of like character. Thot wes 2 right secured to the utility
without limit zs to time, and without obligction ¥ secwre any further
grant of cuthority from the strte, except thot cities and counties
might continue to exercise their power to exuct frunchises for the
occupancy. of their streets ond nighwoys. = % % % % % & = % & % % ¥

"All of the county franchises which ore now befors the Commis~
sion for consideration must be zccepted as lawfully granted. Tt
must be acknowledged zlso taat in 2ll these counties the spplicant
has, by itself or its predecessors, perfected iis rigat to ongoge
in the electric utility business. Some of such rights were per-
fected by operctions begun before 1912, und some by certificates
therocfter issued by the Commissior itself. True, there mey not
now be distridbution facilities existing throughout eech county.

But tho Commission is not issuing o cer<ificate to the effect that
public convenience end necessity require the extension of appli-~
cant's facilities and service throughout the entire county. Nor
did it do 60 in the Mendocino decision. Zach of these certificates
ic carefully phrased to say that public convenience and necessiiy
roquire no more than that applicant be pormitted to exercise the
nowly acquired franchise to the extent of facilitles existing today
and as horeefter oxpended in the ordirary course of business to con-
tiguous exeas. It follows, thereofore, that the certificetc here
giver is not ono particle brocder thon the applicant may rightfully
demand by virtue of the provisions contained in Section 50 of the
Public Utilitiez Act. -
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as similar to or indistinguishadble from the maay Section 50 proceed~
ings bYefore this Commission in the past. Reviewing past applications
and decisions.of this character, we huve been unuble to find any,

apart from this recent series of applicetions by this applicant,
wherein the cpecification appears that operating end service rights

and privileges ere not neoded and apporently not wanted. In all of

the applicutions we have found the applicants have been concerned not
merely with o certificate dy this Commission approving limited county

or ¢ity franchise grants. On tie contreary, such spplicents have been
concorned with the secwring of a grant of operating and service rights
out of the exclusive authority of this Cormission. And this, we zre
satisfied, is not & theoretical or meaningless differentiction or dis-
tinction. It is, we think, one of the controlling matters in such cases.
The rofusel of the mejority %o recognize this esseantisl difference nmust,
of necesaity, result in erronsous end unlawful decisions.

The mnjority apperently does not question the correctness of
the zllegation thet epplicent is in present possession of all necessary
oporating and service rights "without limit as to time and without obliga=-
tion to secure cay further grent of cuthority from the state, except that
cities ond counties might continue to exercise their power to exsct fran-
chices for the occupcncy of their streets end highways."  The mejority
says: "It must bo acknowledged also thet in all these counties the ap-
plicant hes, by itself or its predecessors, perfected its right %0 engage

in the electric utility business.”

3/ (continued)

"It cannot justly be held, therefore,tnat in such applicctions
a8 this the Commission improperly grents ¢ blanket certificate
covering an entire county, tnd tact no fictunl besis exists for the
finding mede that public convonionce cnd nocessity so require. This
phrose has no precise meaning, but must be viewed in the light of
its statutory setting. The Commission mokes its finding of public
convenieonce und necossity bectuse this is the roquisite finding
imposed by the statute in all such cagses. Thoe more fret that such
finding is mede does not connote that scme generous discretionery
gront hes been conferred upon the utility. The opplicant utility
has been given no more thon the law contemplates thut it receive.
In our opinion, on the bcecis of the record in these applications,
we have no legal right to do otherwise.”
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We think this is taking altogether too much for granted. The
record, beyond applicant's ellegations, by no means substuntiates these
assumptions. The so=called constitutionel grants referred t¢ by the ma-
Jority heve not been proven co swéeping end all embracing as to relieve
a utility from all "obligation to secure any further grant or authority
from the state." In several of this sories of applicetions by this
applicant, testimony was given that there is some question as to what
tho constitutioncl franchige reclly covers and that, if it merely covers
lighting service, only & part of the utility's operations and service
would rest secure.

Equally unsupported by the evidence and unsound are the
najority pronouncements thot "tho certificate here given is not cone
particle dromder than the cpplicent mey rightfully demend" znd that "The
epplicent utility has been given no more then the low contemplotes thot
it recoive."

Vie cgree that o county or & city, within the limits of their
asuthority, may grant or refuse to grant utility franchises. We deny
that this Commission, when such ¢ city or county franchise is granted,
thereupon has no choice but 4o epprove in toto. The state's politiczl
subdivision, county or city, mty exercise its limited pewers withln the
lew governing its authority. Thisz Commiscsion, ueting within its powers,
mey groant or withhold certificotes of public convenience znd necessity
and mey attach to them its own terms znd conditions cs to time, terri-
torisl extent and other mnttera o5 the public interest muy dictate und
the record substantiate.

As to (4)s According to the record, there are now outstanding
end in effect numerous county and city franchises with various terms and
conditions granted partly prior to and partly subsequent to the enactment
of the Public Utilities Act. There are also outstanding many orders of
this Commisgion granting certificates of public convenience and necessity

oither corresponding to or supplementing city and county franchises.
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Such franchises cre usually, though not slways, fixed term grants, while

this Commission's operating and service certificztes usually are indeterm=

inate &8 to time. Prior to the eneciment of the Public Utilities Act,

county and city f{ranchises often contained lawful provisions concerning

operation, service and rates. The Public Utilities Aet divested the

counties and cities of authority over such matters and placed such cuth-

ority in this Commission. In some instences the granting of new county

and ¢ity franchices is made conditiored upon the cancellation or surronder

of prier franchises; in other casec there 38 ng §UGH GONdition, T Yhink

a consigtent and non-discriminatory policy and practice chould be adopted

by this Commission in the granting of its certificutes. New certificates

of public convenience and nocessity should be granted on conmdition that

(a) prior and conflicting certificates be surrenderod
end cancelleds

(v) cortificates grantod by this Commission showld,

except in exiraordinary cases, be indeterminate
in duration tnd net for fixed ternms;

(c) the Commission should not indirectly, or by implica-

tion, approve or ratify or make lawful any condition
in any city or county freonchise whoen it appears that
the imposition of such condition is unlawful and be-
yond the authority of such city or county. 4/

4/ In Application No. 22216 the frauchise granted by the Supervisors of
Butte County (Ordinance 349) conteins the following clauses:

"Seetion L. Tho right, privilege and franchise of erecting,
constiructing and meintaining electric lines consisting of poles
or other sultable structures and wires, croszsorms and other ap-
pliances installed thereon, including wires for the private
telephone and telogriph purposes of the grantes, in so many and
ir such partds of the public highwoys, streots, rowds and places
of seid County of Butte us the gruntee of suid right, privilege
and fronchise ney from time to time elect to use for the purposes
heroinafter specified, end of using auch electric lines for the
purpogse of transmitting, conveyine, distributing cnd supplyving
elactricity to the public for light, heat, power und 21l luwful
purpeses, ore hereby greonted, by scid County of Butte, te Pacific
Gas ond Electric Coxmpany, its successors ond Losigns."eecrensnces

"Section 8. Tho said right, privilege znd franchise tre granted
under &nd pursuant to the provisions of the luws of the State of
Celifornic which relrtes to the grunting of rights, privileges ond
franchises by counties.” (Emphesis ours). We think the county has
no suthority to grant the operuting und use rights ond privileges re-
ferred to in the emphosized portion of Section 1, and we believe %hut
provision of tho frenchise to be unlewful. The utility mey argue, how-
ever, that the irplied acceptunce snd zpproval by the Commission in its
decision and order of the entire county franchise, including the wnlaw-
ful portion, constitutes 2 granting of cn operciing and service
cortificate.
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As to : Applicant in these proceedings, we have shown,
asks for orders from this Commission granting "a certificate declaring
that the present zand future public convenience and necessity require, and
will require, the exercise by it of tho right, privilege and franchise
granted by said Ordinance 349 of the Board of Supervisors of the County
of Butte, State of Californis, 2ll asz provided for in Section SQ(b) of
the Public Utilities Act . of the State of California™ and is on record
stating it doos not ask for nor desire an cperating or sorvice certificate.
The majority hes issued certificates that may be construed es granting
rights and privileges much groater than asked for, the difference being
botwoen, in tho one ctse, the right and privilege to occupy city and
county streets and roeds, &nd the right ond privilege, in the othor case,
to carry om the operation of electric or gas utilities for the production,
tronsmission, distribdution and sale to the public of zms or electricity for
light, heat, power end other purposes and the corrying on of & complete

eleciric or gas utility business. Notwithstending the essential and

for roaching difference between the two kinds of rights ecnd privileges, the

majority does not see fit in the cnces here considered, and in similar cases
affeéting other utilitios, to muke clesr what kind of o certificate is being

gronted ond cpperenmtly does not wish to elimincie o deliberate ambiguity in

orders of this nature. Such ambiguity, we mre convinced, cannot be justi-
fied in view of the language of Section 50 of the Public Utilities Act and
obviously is agcinst the pudblic interest. The majority has advanced no
roason why the important issues raised in these proceodings should not be
considered on their meritc and determined on an adequate record,
Concluding we desiro to express our conviction that the pro-
visions of the Public Utilities Act dealing with certificates of public

convenience and necessity constitute part of the very foundetion of




public utility regulation. They were so considered when the public

utility law was enacted and during the early yeors of tho Commission's

activity. We think they should not be token as a matter of routine at

the present time.

JOBILESSIoOnAes




Two of our associates are filing this day (October 21,
194L1) the foregoing stetement purporting to be in suppert of their
Gissent formaelly noted to the Commission's Decislon No. 344388
issued on August 12, 1941, grenting Pecific Gas and Electric Com-
pany & certificate to exercise an electrlc franchise obtained
froz Butte County, as well as sixteen other declsions of a similaxr
neture issued on the same date.

Those decisions, of course, have long since become
final, and we would not now have occasion to moke any comment
upon the statement bYeing Tiled by our assoclates were it not for
the very declided misstatement of fact which they make in support
of their contentions. Our Decision No. 34488 in the Butte County
natter speaks for itself and needs no further defense upon our
pert. But, when the dissenters now state that the majority of
the Comrission have for more than two years refused the repeated
requests of former Commissioner Vakefield foxr a proper considera-
tion and determination of the iszsucs invelved, implying that such
former Commissioner hed recomacuded the deniel Or some other dis-
position of all such applicavions, it becones incumbent upon us
to point out the utter felsity of that statement.

Tre fact is that during the wern of Ir. wakefield upon
this Commission he joined iz more than one hundred decisions
grexting this utilivy certificates to exercise city emd county
franchise rights, necerly all of whilch were decisions prepared
under his supervision. WNinetecn of these were certificates author-
izing the exerclse of county frenchises. Never, except in one
instance, did the Commission disagree with his recommendation in

any county franchise declsion ne prepared, and that was his pro-

vosed revised amsnded opiniorn and order in respect to Application

No. 217L4 involving the Mendocino County frenchise, and this




o

propossd amended opiﬁion and order was not submitted by him for
finel consideratiorn by the Cormlssion until the middle of
Jenuary, l941. And his recommendation in this instance, in which
the majorlty of the Commissioners did not join, was not thet a
certificats bo denied the applicant utility dut that the certifi-
cate first lssucd as prepared by him be reaffirmed with only
slight modification. At no time during his torm of office d&id

he present any proposal for the disposition in one way or another
of any of the epplications hereln involved, although all had
been assigned to him and muny of them had been ready for decision
for more¢ than two years. The implication mude by the two dis-
senters that the Commission felled to give full consideration

end thorough discussion on the issues involved in a multitude

of llke franchise matters coming beforc it, during the past two
yeers or at axy tinme, is simply untruc. The refersnces mede by
the two dissenters to certoin memoranda seomingly propered by
the former Comzissioner ald thom Litile in thelr conteantion

when those statements cre viewced in the light of what the record
shows to have becn thet Commissioncr's real ection. And such
Privete memorende are not, of coursc, part of the record in eny

of these proceedings.
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The majority nerbers of the Cormaissien have wade the allepation
that the statements combained in owr Cissenting opinion conccrning the atti-
tude of Torrior Comnissioner Walkelield foward the issuance of certificates

in the Pacific Gas and Slectric Company franchise cases ore Jolse. This

charge of folsehood is apparently based upon a technical contention that

+he varieus memoranda prepared by fomer Cormissioner walielielcd, ond re-

forred to in owr dissenting opinion, orce not properly 2 port of the Come
ndgsionts official record in these proceediny

The question of veracity is not at Losue. It iz o foet thot all
of tho nemoranda cuoted in owr dissent were addtiedly written by Com: miscioner
Vakelicld and submitted by him in some instunces for the consideration ol the
Cormission itsell and in others for the conmsideration of the Commission's
lezal end techndical staffs, who ave the expert advisers of the Commisncioners
in all such motters. The mere Tact tint the rujority members of the Commission
did not see fit to allow all of these memoranda to bo ineluded in the oificial
{iles of these procecdings simply strengithens ows bellel that the mejorivy
ave failed to cive prover consicersiion to the inportant questions ralsed

y Coru.issioner Valiefield anc by us.

It is our earnest beliel thct the persistent refusal of the majority
to permit their Gecisions to deal with the all important auestion whether
operating rigints are or are not conferred Ly the certificates of public con-
venierce and necessity gronted o the Pacific Cas and Blectric Compuny in-
evitobly tends to nullify the cpirit and the inteat of the Public Utilities
Act.

In the record and in repcated conferences‘vith the Commission
the attorneys for tho Pacific Cus and Electric Company acve asserted that
the company does not desire or recuire in tiese casces any arone of opera-
tinz rishts from this Corvidscion. Recen ulf one ol the ottorneys for the
company, in a rearing before the Conmi cion, stoted it os his opinion that
his company did not need any certificates to operate in the cities and
counties involvec. Tids auestion, he added, could only be determined finally

by the courts.




- -
we disagree profoundly tdth thisinterpretation of the Public
Utilities Act by the ctiorney for the company, and with the acculescence
of the majority members of the Cormission in this contention, and we

earnestly hope that an early determdnction by the courts of this Import.nt

issue may be had.

0CT 21 1941 -—-—-‘i P
= k .%_ LAl S

Corrdcaioners




